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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SERGIO ZARAZUA, No. 2:12-cv-1500-JAM-EFB P
Petitioner,
VS.
RALPH DIAZ, FINDINGS AND RECOMMENDATIONS
Respondent.
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Petitioner is a state prisongroceeding without counsel orpatition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. He chghs a judgment of conviction entered against
him on January 31, 2009, in the Sacramento CoBuaperior Court on charges of shooting at &
occupied vehicle for the benedit a criminal street gang. Heeks federal habeas relief on the
grounds that: (1) the sentencing court violatedigist to due process in failing to exercise its

discretion under state law to &&ithe gang enhancement or reduce his conviction for shooti

an occupied vehicle from a felony to a misdemeaaod (2) his trial counseendered ineffective

assistance in failing to fully gpise the trial court of its s¢éencing options. Upon careful
consideration of the record atlte applicable law, it is recommended that the petition for hak
corpus relief be denied.
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I. Procedural Background

After a jury trial, petitionewas convicted of second degrmurder, attempted voluntary

manslaughter, and shooting at an occupied vehicle, with a sentence enhancement for acting for

the benefit of a criminal street gang. He wagegced to 22 years 8 mbstplus 40 years to lifg
in state prisonPeople v. Zarazua, 162 Cal.App.4th 1348 (2008). He appealed his convictior
the California Court of AppeaThird Appellate District.Id. In a partially published opinion, th
Court of Appeal reversed the second degree murder and attempted voluntary manslaught
convictions because of jury instruction erpbart affirmed his conviction for shooting at an
occupied vehicle and the gang enhancemiht.On remand, the distrietttorney elected not to
retry petitioner on the second degree murderadtgnpted voluntary manslaughter counts. E
No. 1 at 92-93. Petitioner was resentenced toedlsyto life for shooting at an occupied vehig
for the benefit of a criminal street ganigl. at 93.

On March 15, 2010, petitioner filed a secondesgbpn the California Court of Appeal, in
which he challenged his sentence after remaigk Court of Appeal denied this appeal in a
reasoned decision on the mepofgetitioner’s claims.ld. at 92-103. Petitioner subsequently
filed a petition for review in the Californiaupreme Court, which was summarily denied on A
20, 2011. Resp'’t’s Lodg. Doc. 4.
Il. Factual Background

In its decision on petitioner’s first appeale tGalifornia Court of Appeal for the Third
Appellate District provided the following summanf/the facts surrounding petitioner’s crimes

conviction:

Emilio Osorio and Julio Covington, cousins and members of the
Nortefios gang, went to the AM/Pbdh the corner of Jessie Avenue
and Norwood Avenue in Sacramento in the red Pontiac Firebird
that Covington was driving. Neither of them was armed.
Covington parked in front of theast and went into the store while
Osorio waited in the car.

Inside the store, Covington sawr§e, whom he recognized as a
Surefio, based on his clothing. Mms wearing a shirt with the
number 13 on it. Covington lethe store and drove the Pontiac
over by the gasoline pumps. Carlos was standing near one of the
pumps, next to a blue Toyot&ovington yelled “Norte” at Carlos,
which, to a rival gang member, & challenge. Covington also
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called Carlos a “scrapa,” a naraeNortefios gang member calls a
Surefios gang member, intended as an insult. In response, Carlos
yelled, “Fuck you.” Angry, Covingin pulled out of the station and
onto Jessie Avenue. He dros®wly through the neighborhood
looking for someone he knew.

Covington stopped at a stop signgaruth Way at the intersection
with Jessie Avenue, less than a half-mile from the AM/PM and
about a block from Rio Linda ddilevard. The Toyota from the
AM/PM, with Carlos driving andSergio and Jorge as passengers,
left the AM/PM and, traveling odessie Avenue, approached the
intersection of Naruth Weand Jessie Avenue just after the Pontiac,
traveling on Naruth Way, arrived at the same intersection. The
Toyota skidded to a stop about #&et away from the Pontiac.
Sergio and Jorge each leaned out of the Toyota and fired handguns
at the Pontiac.

Reacting to the gunshots, Covingttmid Osorio to get down and
first accidentally put the Pontiac meutral but then into drive. He
burned rubber, then drove away from the Toyota down Jessie
Avenue, gaining speed rapidly, amigspite a stop sign, entered Rio
Linda Boulevard going about 45 milpsr hour. At the same time,

a Honda Accord driven by Khamla Douangmala was passing
through the same intersection Bio Linda Boulevard, going about

35 miles per hour. Douangmalaincle, Chan Douangdara, was
riding in the front passenger seahd Douangmala's three-year-old
son, Rocky, was riding in theabkseat on the passenger side.

The Pontiac hit the Honda, gpelling it into some poles.
Douangmala and his uncle were both knocked unconscious but later
recovered. Rocky, however, diad a result of the impact.

Lynn Reed had been waiting #te stop sign when the Pontiac
passed him and collided with th#nda. Reed was driving a sport
utility vehicle and pulling a boat.After the collision, Covington
and Osorio left the Pontiac amdn toward Reed, who had pulled
over onto Rio Linda Boelvard. Osorio jumped into the boat.
Covington attempted to force his way into Reed's vehicle through
the driver's door and clung to theshicle, expressing fear that
someone was shooting at him. After Reed drove slowly down Rio
Linda Boulevard, about a blockovington and Osorio jumped off
and fled the scene.

Sacramento Police Departmeinivestigators dund a .25 caliber
automatic shell casing at the corner of Jessie Avenue and Naruth
Way. The red Pontiac had a bulletle in the right rear quarter
panel and another through the reail lamp. Other holes were
caused either by bullets by a dent puller, ool used to repair
dents in a car.
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About one month after the incide police searched a residence
occupied by Carlos and Sergiodatheir parents.The blue Toyota
was parked in front of the residenc The officers found indicia of
gang membership relating bmth Carlos and Sergio.

Each of the defendantgs interviewed by polick.

Carlos, 19 years old at the time, recounted Covington's challenge to
him at the AM/PM station and thepursuit of the Pontiac. Both
Sergio and Jorge had handguns, Jorge's a .25-millimeter, and fired
at the Pontiac.

Jorge, 16 years old at the time, stated that, while he and Sergio were
in the AM/PM store, they realized that someone was talking to
Carlos, out by the gasoline pumps. They hurried out and joined
Carlos in the Toyota to chase the Pontiac. Jorge claimed that the
passenger in the Pontiac pointed a gtithem and that Sergio was
the only one who fired. He adlited associating with Surefios gang
members. Later, he admitted that fired one round at the Pontiac.
Sergio, 15 years old at the timstated that he and Jorge were
Surefios gang members, but Carlos was not. He claimed that the
occupants of the other car wereosting into the air, but he later
retracted that statement and clagimee said it because Jorge had
told him to. Both Sergiorad Jorge fired at the Pontiac.

Zarazua, 162 Cal.App.4th at 1352-53.
Ill. Standards of Review Applicable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of|a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilsonv. Corcoran, 562 U.S.  , 131 S. Ct. 13, 16 (2010);
Estellev. McGuire, 502 U.S. 62, 67-68 (1991Rark v. California, 202 F.3d 1146, 1149 (9th Cin.
2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habeas
corpus relief:
1
1

1 As discussed below, two juries tried theee defendants. Ontize jury considering
Carlos's guilt heard the recording of Carlos'srinéav. And only the juryconsidering the guilt 0
Sergio and Jorge heard the recordings of their interviews.
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An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgeestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,
633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/farshall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredd. Further, where courts of appebhbsve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddea” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule

contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt

precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppilecio the facts of the prisoner’s caseckyer v.
5
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Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgumdgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S.__, 131 S. Ct. 770, 786 (2011) (quotargorough v. Alvarado, 541 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk&cittér,131
S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadhabeas petitioner’s claimbBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

hat

—

ng

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may

presumed that the state court adjudicated the claim on the merits isémealf any indication
6
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or state-law procedural pgiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “theereason to think some other explanation for

the state court’s decision is more likelyld. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnsonv. Williams, _ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.ld. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotiRighter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
1
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habeas court must rew the claim de novoSanley, 633 F.3d at 86(Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2006yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).
IV. Petitioner’s Claims

In his petition for review filed in the Catifnia Supreme Court, petitioner argued that t
sentencing court had the discrettorstrike the gang enhancement and to reduce his senteng
shooting at an occupied vehicle from a feltéma misdemeanor based on numerous mitigatin
factors. Resp’t's Lodg. Doc. 3 at 8-10. Hetlieer argued that the is&encing judge failed to
reduce his sentence because he mistakehvbd he lacked the discretion to do ¢$d. at 10-
13. In addition to contending that this error violated state law, petitawsgaed that “a court’s
misunderstanding of the legal ralpertaining to sentencing distion implicates due process
rights under the Fifth and Fourteenth Amemats to the United States Constitutiomd. at 11-
12 (citingGagnon v. Scarpelli, 411 U.S. 778, 790 (1973)). Citikficksv. Oklahoma, 447 U.S.
343 (1980), petitioner further argutitht the Due Process Claweditled him to the correct
application of state laws goveng criminal proceedings.

In his first claim contained in the petitionfoee this court, petitioner argues that the
sentencing court “failed to follow sentencilagv(s) when imposingentence on Petitioner,
Mitigating factors outweighed any existing possibigravating factors.” ECF No. 1 at 5. He
argues that state court judges are allowed, “if rsxt e¢quired . . . by law,” to consider mitigati
circumstances prior to sentencing a criminal deééat and that the sentencing court failed to ¢
so in this case when impimg his sentence after remarid. at 17-18. He alleges that “under tf
Due Process Clause when the state ignore®aodipletely disregards state law, and the
prisoner/petitioner cashow that he has a liberty interestie fair and impartial application of
said state law in dispute, federableas corpus relief may be grantedid: at 18 (citingHicks,

477 U.S. at 343.) Petitioner also argues thatstintencing court disragled its obligation to
consider mitigating factors and to give Himdividualized treatment” when imposing his
sentenceld. at 22. Petitioner discusses at lengitigating factors that should have been
considered by the trial court reducing his sentence, including kask of a prior record at the

time of his arrest, his age at the time & &irest, and his post-incarceration condidtat 23-
8
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26. He argues that if the sentencing courtpragerly weighed these factors, it would have
sentenced him to less than a life term. at 31.

In his second claim contained in the petitimiore this court, g#ioner argues that his
trial counsel rendered ineffecti@ssistance in failing to advitige sentencing court that it had
discretion when sentencing petitier and that it should exerciget discretion to strike or
dismiss the gang enhancement, reduce his coowitir shooting at an occupied vehicle to a
misdemeanor, and impose a lesser senteatat 32-36. Petitioner claas that his counsel was
under an obligation to have knowledgfethe trial court’s sentenag choices and to ensure that
the sentencing judge was awafalternative sentencesd. at 32-33. He argues, “it would
appear by certain statements made by the sentermimty that it is reasotée to believe that the
court did not think that it had ¢hdiscretion to impose a lessedlueed sentence, so the assista

of counsel to guide and/or asdisé court in rendering a justrgencing choice . . . was even m(

important to petitioner.”ld. at 35. Petitioner summarizes his siaibefore this court as follows:

“he suffered federal constitutional error when the sentencing court failed to apply existing
provide a sentence less than life based on the mitigating factors in Petitioner’s case, and t
counsel was ineffective for failing to brief teentencing court on its discretion to provide a
sentence less than life when it was clear, basdéetitioner’s personal characteristics, that he
was entitled to such a mitigated sentence.” ECF No. 29 at 24.

The California Court of Apeal rejected these argumin its decision upholding

petitioner’s sentence after remarithe court reasoned as follows:

Sergio urges us to reverse the judgment because the trial court
misunderstood the scope of itsnwncing discretion. He argues
that the trial court may well havedecided to strike the penalty
imposed by section 186.22, subgiain (b)(4), and to reduce the
conviction of section 246 to a misdemeanor if the court had been
aware of its sentencinghoices. We disagree.

A

In pronouncing judgment, ¢h trial court acknowledged
impassioned pleas for leniency I8ergio and Jorge as follows:
“And, yes, Sergio, and yes, Jorgegtognize your lter that plead
for lienency [sic], and | ecognize that you are changed,
dramatically changed individuals.

9
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“And, yes, | understand that you believe | am sentencing you or that
the law is treating you or judging ydor being a 15 year old that
was immature, that acted horofilgalsic], that you probably would
never do [it] again, and it's truthat is what you're being punished
for.

“And | know in your letters and in your hearts that you accept
responsibility for that ignorantehavior thatyou have said
yourselves was ignorant and horrible.

“But this Court is in no position, irrespective of what | may
personally feel, to say: Oh, [coun$et defendant] is right. Oh, no,
[counsel for Jorge] is right aboguns or, no, | think the district
attorney is doing the wrong thing.

“This Court is bound and obligated to impose sentence as the law
mandates, and indeed, will impose sentence in the following
manner:

“With respect to both defendants, Madam Clerk, they will be
sentenced to Count 4, the discharging of the firearm into an
occupied vehicle as mandated by lm light of the finding that the
discharge of said firearm was foretlenefit of, direction of, or in
association with a criminal stregang within the meaning of Penal
Code Section 186.22(b) for an indeténate term of 15 years to
life.”

The trial court then noted: “They would not have been . . . granted
probation even if they were [elidé] in light of the seriousness of
the conduct and the seriousne$sthe circumstances surrounding
the crime.”

The court further sentenced defentland Jorge as follows: “And
following the jury's finding that they personally, each of them,
discharged, and by the discharmgfea firearm caused great bodily
injury and/or death within theneaning of Penal Code sections
12022.53(b), (c), (d) and subsectiofey, which subsection (e),
causes the 15 to life sentence to begin with, your sentences will be
enhanced by 25 additional yeato life as mandated by the
legislature, for an aggregate term, indeterminate term, of 40 years to
life, each Defendant to suffer said aggregate imposition of 40 years
to life.”

B

Defendant argues that the trial coocould have lawfully selected a
lesser sentence than the 40-years-to-life term imposed.
Specifically, defendant contends tlaatrail court has discretion to
strike the gang enhancemt provided by section 186.22,
subdivision (b)(4). Ingpport, defendant relies d¢teople v. Torres

(2008) 163 Cal.App.4th 14207d¢rres). In Torres, the Court of
Appeal reversed after the trial couesentenced defdant to a term
greater than the initial sentencéd. @t pp. 1432-1433.) ThEorres

court remanded the case with nustions to strike the gang
enhancements if it found the case presented unusual circumstances.

10
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(Id. at p. 1433.) “In striking an @ancement in “furtherance of
justice™ the court ‘may look togeneral principles, outside the
framework of the sentencing sche, or be guided, instead, by the
particulars of the scheme itselfifformed as well by “generally
applicable sentencing principles relating to matters such as the
defendant's background, charactand prospects,” including the
factors found in California Rulesf Court, rule 410 [now rule
4.410] et. seq.” Reople v. McGlothin (1998) 67 Cal.App.4th 468,
474] ]; see People v. Williams (1998) 17 Cal.4th 148, 160[ ].)"Id.

at p. 1433, fn. 6.)

Defendant also notes that section 246 an offense that can be
punished as a felony or misdemeantif a given statute . . . does
not define the nature of therime as either a felony or a
misdemeanor, but merely specifiaspunishment, the test of the
nature or status of the offensehich only applies to this special
class of felony-misdemeanor offges or so-called wobblers,
becomes the actual punishment imposedPeofle v. Superior
Court (Perez) (1995) 38 Cal.App.4th 347, 355.) Accordingly,
defendant contends the triadourt could have reduced the
conviction of section 246 tormisdemeanor under section 7.

The Attorney General argues that defendant forfeited these issues
because his trial attorney failed taise the issue in the trial court.

To this end, respondent points outtlhis court ordiarily will not
consider erroneous rulings whan objection could have been, but
was not, presented to the trial courBedple v. Saunders (1993) 5
Cal.4th 580, 589-590.) Moreoverespondent points out that a
defendant's failure to invite the court to exercise its discretion to
dismiss a sentence enhancement forfeits the right to raise the issue
on appeal. Feople v. Carmony (2004) 33 Cal.4th 367, 376.) We
agree that defendant forfeitedshchallenge to the trial court's
failure to exercise its discretion to select a lesser sentence by
striking the gang enhancemeand reducing the section 246
conviction to a misdemeanor.

Anticipating our conclusion that the issue has been forfeited,
defendant contends he received fieetive assistance of counsel for
failure of his trial attorney to argue for striking the enhancement
and reducing the section 246 conviction to a misdemeanor.

2 Section 246 provides: “Any person wloall maliciously and willfully discharge a
firearm at an inhabited dwelling house, occupied building, occupied motor vehicle, occupig
aircraft, inhabited housecar, adided in Section 362 of the Vehie Code, or inhabited camper
as defined in Section 243 of the Vehicle Cadeyuilty of a felony, and upon conviction shall b
punished by imprisonment in the state prison foeehfive, or seven years, or by imprisonmer
in the county jail for a term of not less than six months and not exceeding one year.”

3 Subdivision (b) of section 17 provides gertinent part: “Wher crime is punishable,
in the discretion of the court, by imprisonmenthe state prison or by fine or imprisonment in
the county jail, it is a misdemeanor for all pases under the following circumstances: [1] (1)
After a judgment imposing a punishment other than imprisonment in the state prison.”

11

~+




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Although we consider the issue in the context of defendant's
alternate claim of ineffectiveassistance of counsel, we shall
conclude that he did not receideficient legal representation.

A defendant claiming ineffective sistance of counsel must prove
that counsel's performance was deficient under an objective
standard of professionalocduct and there is a reasonable
probability that but for counselteficiencies the defendant would
have achieved a more favorable result at triaBrigkland v.
Washington (1984) 466 U.S. 668, 687-688 Reople v. Holt (1997)

15 Cal.4th 619, 703.) Weonclude he woulahot have received a
more favorable result even if trieounsel had performed as he now
wishes.

On appeal, we presume that the trial court properly exercised its
discretion in sentencing e@iminal defendant. e, e.g., Ross v..
Superior Court (1977) 19 Cal.3d 899, 913.)Thus, we may not
assume the court was unaware of its discretion simply because it
failed to explicitly refer to its &rnate sentencing choiceXegple

v. Fuhrman (1997) 16 Cal.4th 930, 933, 944-947.)

We reject defendant's contmm that the court's remark
demonstrates it did not believedid have discretion to select a
lesser sentence. The court's réfmaabout imposing the sentence
required by law were made in the context of an acknowledgement
that Sergio and Jorge had exprelsgenuine remorse for their part

in causing the senseless death of a three-year-old child. The court
indicated that personal feelinglsaat the case did not determine the
punishment, but rather that teentence was set forth by law.

The court's statement about following the law in sentencing Sergio
and Jorge did not indicate legmhpediment to selecting lesser
sentences. To the contrary, thr@l court pointedly noted “the
seriousness of the conduct and sleeiousness of the circumstances
surrounding the crime” when staginhat probation would not have
been granted even if it had bean option. The “ignorant and
horrible” nature of the conduct leading to the death of a three-year-
old child served as the trial court's basis for selecting Sergio's
sentence.

As the court's comments make clear, the court would not have
imposed a lesser sentence evertridl counsel had argued for
striking the gang enhancemeand reducing the section 246
conviction to a misdemeanor. ofisequently, defendant did not
receive ineffective assistanoécounsel at sentencing.

ECF No. 1 at 95-101.
As set forth above, the California Court gbgeal concluded that petitioner forfeited hi

due process claim by failing to make a corgeraneous objection to the sentencing court’s

alleged failure to exercise its discretion to consider mitigating factors for the purpose of re

petitioner’s sentence. Respondent argues teatttte court’s finding of waiver constitutes a
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state procedural bar precluding tbh@urt from addressing the merdgbthat claim. ECF No. 27 &
16-26.

State courts may decline to reviewlaim based on a procedural defa¥ainwright v.
Sykes, 433 U.S. 72 (1977). As a general rule, a fddebeas court “willhot review a question
of federal law decided by a state court if the sieai of that court restsn a state law ground the
is independent of the federal question @adequate to support the judgmentCalderon v.

United Sates District Court (Bean), 96 F.3d 1126, 1129 (9th Cir. 1996) (quot®geman v.
Thompson, 501 U.S. 722, 729 (1991)). The state ralenly “adequate” if it is “firmly
established and regularly followedlt. (quotingFord v. Georgia, 498 U.S. 411, 424 (1991));
Bennett v. Mueller, 322 F 3d 573, 583 (9th Cir. 2003) (“[the deemed adequate, the state law
ground for decision must be well-established and ctamglg applied.”). The state rule must al
be “independent” in that it is ntinterwoven with the federal law.Park v. California, 202 F.3d
1146, 1152 (9th Cir. 2000) (quotimdichigan v. Long, 463 U.S. 1032, 1040-41 (1983)). Even
the state rule is independent and adequate, thachany be heard if thgetitioner can show: (]
cause for the default and actual prejudice as a refstiie alleged violation of federal law; or (2
that failure to consider theasims will result in a fundamental miscarriage of justiCeleman,
501 U.S. at 749-50.

Respondent has met his burden of adequatebding an independeand adequate stats
procedural ground as affirmative defense See Bennett, 322 F.3d at 586. Petitioner does no
deny that his trial counsel did n@tise a contemporaneous objectto the semncing court’s
alleged failure to exercise its discretion wh@posing petitioner’s sentence. Although the sta
appellate court addressed petitioa€lue process claim on the meritsalso expressly held that
the claim was waived on appeal because of defeognsel’s failure tobject. Petitioner has
failed to meet his burden of asserting specifatifal allegations that deonstrate the inadequag
of California’s contemporaneou$jection rule as unclear, incastently applied or not well-
established, either as a genetdé or as applied to himBennet, 322 F.3d at 58aylelendez v.
Pliler, 288 F.3d 1120, 1124-26 (9th Cir. 2002). Petittanelaim therefore appears to be

i
13

't

SO

if

S

v

ite




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

procedurally barredSee Coleman, 501 U.S. at 74Marrisv. Reed, 489 U.S. 255, 264 n.10
(1989);Paulino v. Castro, 371 F.3d 1083, 1092-93 (9th Cir. 2004).

Petitioner has also failed to demonstrate thate was cause for hpsocedural default or
that a miscarriage of justice would resulsat review of the claim by this cou®ee Coleman,
501 U.S. at 748yansickel v. White, 166 F.3d 953, 957-58 (9th Cir. 1999). Ineffective assista
of counsel will establish causedgcuse a procedural default if it was “so ineffective as to via
the Federal Constitution.Edwards v. Carpenter, 529 U.S. 446, 451 (2000) (citimddurray v.
Carrier, 477 U.S. 478, 486—88 (1986)). For the oemsexplained below, the failure of
petitioner’s trial counsel to objeto the imposition of petitioner’s sentence does not rise to th
level of a constitutional violation.

Even if petitioner’s due process claim is podcedurally barred, it®uld be denied. As
explained above, “it is not th@ovince of a federal habeasucbto reexamine state court
determinations on state law questiong#lsonv. Corcoran, 562 U.S. _ , /131 S. Ct. 13,
(2010) (quotingestelle, 502 U.S. at 67). So long as ats:nce imposed by a state court “is not
based on any proscribed federal grounds sutleiag cruel and unusual, racially or ethnically
motivated, or enhanced by indigency, the penaltiesiolation of statestatutes are matters of
state concern.’Makal v. Sate of Arizona, 544 F.2d 1030, 1035 (9th Cir. 1976). “Absent a
showing of fundamental unfairness, a state ceumisapplication of its owsentencing laws dog
not justify federal habeas reliefChristian v. Rhode, 41 F.3d 461, 469 (9th Cir. 1994). Thus,
whether or not the sentencing judge abusedib@etion under state law when he failed to
mitigate petitioner’s sentence is not at issue in this federal habeas corpus proceeding.

On federal habeas review, the question “is not whether the state sentencer commit
state-law error,” but whether the sentence impasethe petitioner is “so bitrary or capricious’
as to constitute an indepgent due process violatiofRichmond v. Lewis, 506 U.S. 40, 50
(1992). Seealso Lewisv. Jeffers, 497 U.S. 764, 780 (199Ghicks v. Oklahoma, 447 U.S. 343,
346 (1980)Laboa v. Calderon, 224 F.3d 972, 979 (2000¢tterly v. Paskett, 997 F.2d 1295,
1300 (9th Cir. 1993) (“the failure of a stateabide by its own atutory commands may

implicate a liberty interest protected by the Fourteenth Amentdagannst arbitrary deprivation
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by a state”). However, “federal courts are aatdinarily chary of entéining habeas corpus
violations premised upon asserted deviations from stategural rules.”"Hernandez v. Ylst, 930
F.2d 714, 719 (9th Cir. 1991).

Here, in the absence of any evidence &dbntrary, the California Court of Appeal
presumed that the trial judge svaware of his sentencing disttoa and properly exercised that
discretion in determining petitner’s sentence. This conclosiby the Court of Appeal is
consistent with the transcript of the sentaggiroceedings. Although the judge did not discu
the possibility of striking the gang enhanaerhor reducing petitner’s conviction to a
misdemeanor, there is no indiaatiin the record that he did thanderstand his discretion to do
so. In the absence of any remarks by thejugde or counsel about any alternate sentencing
choices, there is no evidence that the trial judigenot recognize his opts. Specifically, there
is no evidence in the recordatithe sentencing judge did notderstand he could consider
mitigating factors, strike the gang enhancemantgeduce petitioner’s conviction for shooting a
an occupied vehicle to a misdemeanor.

The few comments the judge did make alibatexercise of discretion were not
concerned with his discretion teduce or strike any part pétitioner’s conviction, but were
made in the context of his lack of optionssentencing petitioner dms felony conviction for
shooting at an occupied vehicle for the béradfa criminal street gang. As such, these
comments have no bearing on the claim beforecthist. The record also reflects that the
sentencing judge was not disposed to reduce petitioner’s sentence. He made several refe
the “horrible,” “ignorant,” and “immature” natui petitioner’s actions and the seriousness of
the crime. In light of these remarksijtitighly unlikely the ser@ncing judge would have
exercised his discretion to reduce petitioaeentence or strike the gang enhancement,
notwithstanding the existence of several mitigafagjors. In short, under the circumstances
presented here, and based on the record beforeotlni it does not agar the sentencing court
applied state sentencing laws in an arbitrary or capricious mantietquetitioner’s sentence is
based on any proscribed federadgnds. Accordingly, g&ioner is not entitled to relief on his

due process claim.
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Petitioner also claims thatdirial counsel rendered ineffaa assistance in failing to
apprise the sentencing judge of his discretmreduce petitioner’s felony conviction to a
misdemeanor and/or to strike the gang enharoéniThe clearly edtdished federal law for
ineffective assistance of counsel claim$trsckland v. Washington, 466 U.S. 668 (1984). To
succeed on &rickland claim, a defendant must show that (1) his counsel’s performance wé
deficient and that (2) the “deficieperformance prejudiced the defenséd! at 687. Counsel is
constitutionally deficient ihis or her representation “fddelow an objective standard of
reasonableness” such thaivis outside “the range of competence demanded of attorneys ir
criminal cases.”ld. at 687—-88 (internal qudtan marks omitted). Prejudice is found where
“there is a reasonable probability that, butdounsel’s unprofessionalrers, the result of the
proceeding would have been differen8tickland, 466 U.S. at 694. “The likelihood of a
different result must be substeht not just conceivable.Richter, 131 S.Ct. at 792.

The California Court of Appealetermined that petitionerikad to show prejudice with
respect to his claim of ineffége assistance of counsel beaatise sentencing judge’s commer

made clear that he “would not have imposed a tessgence even if trial counsel had argued

striking the gang enhancement aaducing the section 246 convanti to a misdemeanor.” This

court agrees. As noted above, in imposing sentence on petitioner the sentencing judge
specifically mentioned the serisness of petitioner’'s conduct and the “haa’ circumstances
surrounding the crime. It is highly unlikely thedge would have reducgxktitioner’s conviction
to a misdemeanor or stricken the gang enbarent, even if pettner’s trial counsel had
reminded the judge of his option to do so.

The decision of the California Court Appeal rejecting petitiner's due process and
ineffective assistance of counsel claims isausttrary to or an unreanable application of
United States Supreme Court authority, nor mged on an unreasonable determination of th
facts of this case.
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Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ of

habeas corpus be denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11 Rules Governing Section
2254 Caseéhe district court must issue or dengetificate of appealability when it enters a

final order adverse to the applicant).

N W
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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