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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WAYDE HOLLIS HARRIS, No. 2:12-cv-1502 AC P
12 Petitioner,
13 V. ORDER
14 | DOMINGO URIBE, JR.,
15 Respondent.
16
17 Petitioner, a state prisonempeeding through counsel, has filed a petition for a writ o
18 || habeas corpus pursuant to 28 U.S.C. § 2254. @yteefore the court is respondent’s fully
19 | briefed motion to dismiss, ECF No. 84, whichsAeeard on the courtregular law and motion
20 | calendar on October 12, 2016. Emry J. Allepesgyed on behalf of petitioner, and Deputy
21 | Attorney General Max Feinstat appeared on bajfaléspondent. ECF No. 87. The parties have
22 | consented to the jurisdion of the undersigned magistratel¢ge for all purposes pursuant to 28
23 | U.S.C. § 636(c) and Local Rule 305(a). ECF Nos. 8, 64.
24 l. Factual and Procedural Background
25 A jury convicted petitioner of (1) corporeajury on a cohabitan{2) assault with a
26 | firearm, (3) possession of a firearm, (4) possessi@firearm after infliing corporeal injury or
27 | a cohabitant, (5) two counts of making a crimitmaéat, and (6) failure tappear after release op
28 | bail. ECF No. 61 at 2. He wasntenced on October 24, 2008. Id.
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A. Direct Review
Petitioner, with assistance of counsel, appealed his convictinaluding with a petition

for review in the California Supreme Court @len July 2, 2010. Lod. Doc. No. 3. The petitig

was denied on September 1, 2010. Lod. Doc. Ndetitioner did not petition the United State

Supreme Court for writ of certiorafiECF No. 61 at 3) and tistatute of limitations therefore
began to run on December 1, 2010. See Sup. Ct. R) (@&titioner had ninety days from entr

of judgment to petition for writ of certiorgriPatterson v. Stewart, 251 F.3d 1243, 1247 (9th (

2001) (citing Fed. R. Civ. P. 6(a)) (the day thdesror judgment becoradinal is excluded and
time begins to run the day aftie judgment becomes final).

B. State Collateral Review

On June 26, 2008petitioner filed a pro se petitionrfavrit of habeas corpus in the San
Joaquin County Superior Court. Lod. Do@.. The petition was denied on September 16,
2008. Lod. Doc. No. 6.

On October 4, 2008, petitioner filed a writ of habeorpus in the court of appeal. Lod
Doc. No. 7. The court of appeal denied thttioe on October 16, 2009, wittitation to_In re
Steele, 32 Cal. 4th 682, 692 (Cal. 2004), ancelHlillery, 202 Cal. App. 2d 293 (Cal. App.
1962). Lod. Doc. No. 8.

On October 28, 2009, petitioner filed a second pro se petition for writ of habeas cor

n
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S

Cir.

pus in

the San Joaquin County Superior Court. Lod. Dim.9. He appears to have simply re-filed the

October 4, 2008 court of appeals petition. Compard. Doc. No. 7 with Lod. Doc. No. 9. Thg
petition was denied on December 18, 2009, on thergt that the petition “contains nothing bu
conclusory allegations and iswaed of any factual support” anddtefore failed to state a prima
facie case for relief. Lod. Doc. No. 10.

On January 4, 2010, petitioner submitted the saati¢éion to the court of appeal. Lod.
Doc. No. 11. The petition was denied witheatnment or citation on June 17, 2010. Lod. Dq

No. 12.

! The prison mailbox rule was used in determjrtime filing date of documents submitted whe
petitioner was proceeding pro seeJ#ouston v. Lack, 487 U.S. 266 (1988).
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On November 23, 2011, petitioner filed aipen for writ of habeas corpus in the

California Supreme Court. Lod. Doc. No. 13. eTpetition raised the same grounds as the court

of appeal petition. Id. The petition wasdcerl on May 23, 2012, without comment or citation
Lod. Doc. No. 14.

On November 5, 2015, petitioner, through counded a petition for writ of habeas
corpus with the California Supreme CouBCF No. 78 at 10. The petition was essentially
identical to the amended petition filed instikase on May 26, 2015. Compare ECF No. 61 to
ECF No. 78 at 11-48.

C. The Federal Petition

On May 29, 2012, petitioner filed a pro se petition for writ of habeas corpus. ECF N
After the petition was screened, but before a response was filed, petitioner moved for leav
amend the petition (ECF No. 9) and counsel aggaean his behalf shortihereafter (ECF No.
11). The deadline for responding to the petiti@s vacated and petitioner was granted ninet
days to file an amended petition. ECF N@. Thirteen requests for extension and two
substitutions of counsel later, petitioner filed his amended petition on May 26, 2015, which

included a request for a stay under Rhines \b&¥e544 U.S. 269 (2005). ECF No. 61.

Respondent was ordered to respond to thenaled petition (ECF No. 62) and filed a
motion to dismiss on the grounds that the amended petition was mixed and a Rhines stay
appropriate. ECF No. 69. Aftpetitioner responded to the motion to dismiss, respondent rg
new arguments in his reply regarg the statute of limitationsECF No. 82. The original motio
to dismiss was vacated, and respondent was ginepportunity to file a comprehensive motiqg
to dismiss. ECF No. 83. Respondent proce¢ddite a motion to dismiss that addressed bott
exhaustion and the statute of limitations. EQG¥F 84. That motion is now fully briefed and we
argued before the court on October 12, 2016. ECF No. 87.

[l Motion to Dismiss
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Respondent argues that the amended petitionlglbe dismissed because the new clajms

are untimely and do not relate back to the origisgition and that even they did relate back,

the original petition was untimely as well. EGIB. 84 at 8-23. Respondent also argues that
3
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petition should be dismissed because the majofitiie claims were not exhausted at the time the

amended petition was filed and petitioner did nacsssfully pursue a Rhines stay. Id. at 23-R

[I. Opposition

Petitioner opposes the motion thre grounds that some of the claims relate back to th
original petition and thahe original petition was timely. ECNo. 85 at 2-3. Petitioner further
argues that he is entitled to eqbitatolling for the claims that doot relate back to the original
petition and that his previously unexhaustednb should not be dismissed because he was
entitled to a stay under Rhines. Id. at 3-8.

V. Statute of Limitations

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statut
limitations for filing a habeas petition in federaluct. This statute of limitations applies to
habeas petitions filed after April 24, 1996, whiea Antiterrorism and Effective Death Penalty
Act (AEDPA) went into effect._Cassett ve8tart, 406 F.3d 614, 624 (9th Cir. 2005). The on

year clock commences from one of severakadtive triggering dates. See 28 U.S.C. §
2244(d)(1). In this case the applicable datia “on which the judgment became final by the
conclusion of direct review dhe expiration of the time for seeking such review.” 8

2244(d)(1)(A). The partiesgree that, absent tally, the statute of limitationa this case expire

on December 1, 2011. ECF No. 84 at 8; ECF No. & dthe original petition in this case was

filed on May 29, 2012.

If petitioner’s first California Supreme Court habeas petition, filed on November 23,
was properly filed, then it tolled tretatute of limitations and the original petition in this case
timely. If not, the original petition was filemltside the statute of limitations and must be
dismissed. “Under California’s unusual systennolependent collateral review, a prisoner se
review of a lower court’s denial of relief by fig an original petition for habeas corpus in the

reviewing court.”_Banjo v. Ayers, 614 F.3d 9868 (9th Cir. 2010) (citing Evans v. Chavis, 5

U.S. 189, 192-93 (2006); Waldrip v. Hall, 548 FZ&B, 734 (9th Cir. 2008)). To be timely, a

petition must be “filed within &easonable time.”_ld. Therefore, in California, “collateral

review is considered to bemaing during the interim betweemait being denied at one court
4
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level and a new petition being filed the next higher court level lgg as the petition at the ne

level is filed within a reasoide period of time.”_Porter. Ollison, 620 F.3d 952, 958 (9th Cir.

2010) (citing_Carey v. Saffold, 536 U.S. 2142225 (2002); Evans, 546 U.S. at 192-93)).

Absent clear direction from tretate courts, this court muggtermine whether a state court
petition was timely filed._Banjo, 614 F.3d at 96Rifg Evans, 546 U.S. at 198). A decision 0
the merits or without comment does not necessarily mean a petition was timely, but a
determination that a petition was untimely is dispositive. Id. (citations omitted).

If petitioner’s first California Supreme Cdypetition was an appeal from the court of
appeals petition, which is a poséilyisince it asserted the sargeounds for relief, then it was
untimely. Petitioner did not filais petition in the Californiaigpreme Court until almost a year
and a half after his second appellate court aslpetition was denied. Lod. Doc. No. 12; Lod.
Doc. No. 13. An unexplained one-year-and-five-rhatelay is significantly longer than the si

month delay the United States Supreme Court faarxe unreasonable in Evans. 546 U.S. at

201; see also Banjo, 614 F.3d at 970 (146 d&@ydereasonable). At the October 12, 2016
hearing, however, petitioner asserted thafas his position thahe November 23, 2011
California Supreme Court habeas petition wasraginal petition and nica part of the same
round of collateral review as the supemourt and court ahppeals petitions.

In California

[a] prisoner must seek habeas religthout “substatial delay,” [In

re] Robbins, 18 Cal. 4th [7707]80 [(Cal. 1998)];_[In re] Gallego,

18 Cal. 4th [825,] 833 [(Cal. 1998)]; [In re] Clark, 5 Cal. 4th [750,]
783 [(Cal. 1993)], as “measured from the time the petitioner or
counsel knew, or reasonably sklbhave known, of the information
offered in support of the claim and the legal basis for the claim,”
Robbins, 18 Cal. 4th, at 787. Petitioners in noncapital cases have
“the burden of establishing (i) absence of substantial delay, (ii)
good cause for the delay, or (iii) that the claim falls within an
exception to the bar of timeliness.” _1d., at 780.

Walker v. Martin, 562 U.S. 307, 312 (2011) (paratightions omitted). Review of petitioner’s

first California Supreme Court habeas petititlmes not support a finag that the petition was
timely filed. Itis clear, both &bm their very nature and petitiargeexplicit inclusion of them in

his state superior and appellataurt petitions, that petitioneitleer “knew or reasonably should
5
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have known” the legal and factual bases ofdhens contained within his California Supreme
Court petition no later than October 4, 2009, whefileé his first state appellate court habeas
petition. Lod. Doc. No. 7; Lod. Doc. No. 1Retitioner’s first state appellate court habeas
petition was filed over two yearsfoee he filed his first California Supreme Court petition. The
petition does not address any cause for the delynig the petition with the California Supreme
Court, nor does it allege any exceptions to themeliness bar. Lod. Doc. No. 13. In the portion
of the petition where petitioner isstructed to “[e]xplain angelay in the discovery of the
claimed grounds for relief and in raising the claimghis petition,” petioner wrote “N/A.” 1d.
at 60.

At the October 12, 2016 hearing, counseldetitioner argued that conducting an ongojng

UJ

investigation into meritorious claims could dBtsh good cause for the delay in filing a habea
petition. To the extent counsel pointed to hisre$fto investigate aftehe filing of the petition
in this court, that investig@n would have no bearing on geiner’s delay irfiling in the
California Supreme Court. Moreoveknbwn claims ‘must bepresented promptly unless facts
known to counsel suggest the existence loéopotentially meritorious claims whicannot be
stated without additional investigation.” Robbins, 18 Cal. 4th 8805 (emphasis in original)
(quoting_Clark, 5 Cal. 4th at 784). The claibrgefed in the California Supreme Court were
known to petitioner at least two &es prior to the filing of his Heeas petition in that court and
petitioner has not identified amglditional potentially meritorious clans, not previously briefed
in the state superior and aflpge court petitions, that reqeid additional investigation and
thereby justified the delay in fiig the state supreme court habgeistion so as to avoid filing
piecemeal petitions.

Counsel also argued that petitioner wasadly making a claim of actual innocence,

thereby excusing him from any untimeline3® qualify for this excefoon in California,

the petitioner would bear a heavy burden of satisfying the court that
the evidence of innocence coulbt have been, and presently
cannot be, refuted. The requiremémat a petitioner demonstrate

his or her innocence requires more than a showing that the evidence
might have raised a reasonabfieubt as to th guilt of the
petitioner. The petitioner musestablish actual innocence, a

6
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standard that cannot be met wihidence that a reasonable jury
could have rejected.
Clark, 5 Cal. 4th at 798 n.33. “Evidee relevant only to an issueeddy disputed at trial, whick
does no more than conflict with trial eviden does not constitute “new evidence” that

fundamentally undermines the judgment.d. (quoting_People v. Gonzalez, 51 Cal. 3d 1179,

1247 (Cal. 1990)). Petitioner did not request éxseption in his stafeetition (Lod. Doc. No.
13), nor did he identify, either in his oppositimnthe motion to dismiss or during the hearing,
anywhere within the petition thatven absent an explicit requasade the showing required by
the California state courts taggport his assertion @ictual innocence such that it would excus
untimely filing.

In light of petitioner’s claim of actual inmence at the hearing, the court notes that a
showing of actual innocence can also satiséyrdguirements for equitable tolling in federal

court. Lee v. Lampert, 653 F.3d 929, 937 (9th 2011) (en banc); McQuiggin v. Perkins, 13

S. Ct. 1924, 1928 (2013). However, petitioner didragte this argument in his opposition to t
motion to dismiss or at the October 12, 2016 ImgariNor does the petitioner point to any new
evidence that demonstrates “that it is moreljkthan not that no reasable juror would have

convicted him in the light of the new eviden” Lee, 653 at 938y(uoting_Schlup v. Delo, 513

11°)

U.S. 298, 327 (1995)). Absent new evidence dlae no grounds for the court to determine that

reasonable jurors would find othinan they already have.
V. Conclusion

For the foregoing reasons, the court fitlust the November 23, 2011 California Supre
Court habeas petition was not timely filed and trameetlid not toll the statute of limitations. T
original petition in this action was therefaretimely and the petition must be dismissed.
Because the original petition wantimely, it is unnecessary to address whether the claims if
amended petition were entitled to equitable tolling, were exhausted in state court, or relate
to the original petition and ¢éhcourt declines to do so.
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VI. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability wheeniters a final order adrse to the applicant. A
certificate of appealability may issue only “if tapplicant has made a stdostial showing of the
denial of a constitutional right.” 28 U.S.C. § 22582. For the reasons set forth in this order
substantial showing of the dentfla constitutional right hasot been made in this case.
Therefore, no certificate of appealability should issue.

Accordingly, IT IS HEREBY ORDERED that:

1. Respondent’s motion to dismiss (ECF R4) is granted and petitioner’s application
for writ of habeas corpus is denied as untimely.

2. This court declines to issue the cerateof appealability referenced in 28 U.S.C. §
2253.
DATED: October 17, 2016

Mn—-—— d(ﬁ"}—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




