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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LATHAHN McELROY, No. 2:12-cv-1518-TLN-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

GUSTAFSON, et al.,

Defendants.

Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
U.S.C. § 1983. He claims that defenddbtstafson, Robertson, Deems, and Virga were
deliberately indifferent to hiserious medical needs and tlatstafson used excessive force
against him. Plaintiff has filed a motidor partial summary judgment, ECF No. 34, and
defendants’ opposition includes a counter-motiorstonmary judgment. ECF No. 44. Plainti
then filed a “Supplemental Motion [for] Summngatudgment,” which he filed after the cross-
motions were fully briefed and submitted for decision. ECF No. 72. Defendants have mo
strike that “supplemental” motion. ECF No. 73. Riidi then responded with what he styles a
motion for rebuttal to the motion to strike, whithe court construes as opposition to the
motion to strike. ECF No. 78. Additionally,gohtiff has filed a motion for a preliminary
1
1

c. 83

ed to

S a

Dockets.Justia

.com


http://dockets.justia.com/docket/california/caedce/2:2012cv01518/240160/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2012cv01518/240160/83/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

injunction> ECF No. 79. For the reasons thatdul] it is recommendethat (1) plaintiff's
motion for summary judgment be denied, d8jendants’ motion for summary judgment be
denied as to Gustafson but granted @Rdbertson, Deems, and Virga, (3) plaintiff's
“Supplemental Motion [for] Summary Judgment” dbenied, (4) defendants’ motion to strike
plaintiff's “supplemental motion” béenied, (5) plaintiff's “mown for rebuttal” be denied, and
(6) plaintiff's motion for a prelinmary injunction be denied.

1. Background?

Plaintiff was transferred from Californiagd¢ Prison-Sacramento (“CSP-Sac”) to High
Desert State Prison (“HDSP”) orodember 14, 2011. ECF No. 52 at He claims that upon
his arrival at HDSP, defendant Gustafson, @memtional officer, ordered him to “remove his
clothing and hand it to him along withighcane and back brace . . .Id. at 2; ECF No. 1
(“Compl.”) at 4. Gustafson allegedly stated tthet cane and back braseuld not be returned.
ECF No. 52 at 2. Plaintiff sayge was subsequently ordered to bend and squat, movements
he claims he could not perform because sf‘handicap.” Compl. at 4. Allegedly, while
plaintiff was attempting to explaihis physical inability to benaind squat as ordered, Gustafsc
pepper sprayed plaintifiid. Plaintiff claims he fell face first to the ground and was then
handcuffed behind his back. ECF No. 52 at 3n@b at 4. Plaintiflargues that Gustafson’s
actions amounted to excessivec® and deliberate indifferencehs medical needs in violation
of the Eighth Amendment. Compl. at 3.

Plaintiff also claims that defendanbBertson, a physician’s assistant at HDSP, was
deliberately indifferent to pintiff's medical needsld. at 6. Specificallyplaintiff claims that
Robertson discontinued his medicais (nasal spray, pine tar/coat soap, Metamucil, psyllium

powder, lactolose, and magnesium citrate) and caédppliances (cane, whlchair, back brace

! Defendants have not filed an oppositiorplaintiff’'s motion for a preliminary
injunction.

% This action proceeds on plaintiff's verifieomplaint, filed June 6, 2012. ECF No. 1.

% For ease of reference, aitations to court documentsesio the pagination assigned v,
the court’s electronic filing system.

2

that

n

a



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

and leg brace)ld. at 4-5. Plaintiff also contends tHabbertson preventehim from seeing a
doctor to reinstate his medications and appligreed that Robertson failed to provide physica
therapy.Id. at 6.

Lastly, plaintiff claims that defendants Degand Virga were deliberately indifferent to
his serious medical needs when they “adversalysterred” him to HDSMith knowledge of his
medical condition.Id. at 3. Deems is the Chief Medigfficer at CSP-Sac and Virga is the
Warden of that institutionld. at 2. According to plaintiff, tay transferred him from CSP-Sac
HDSP with knowledge that he was disabled andtti@transfer would expose him to “injuriou
conditions.” Id. at 3, 6.

Il. Standard

Summary judgment is appropriate when ther&go genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. Co., Ltd. v. Zenith Radio Cospr5 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e) advisory coittee’s note on 1963 amendments). Procedurally
under summary judgment practice, the moving paréysthe initial responsibility of presenting
the basis for its motion and identifying those portiohthe record, togethevith affidavits, if
any, that it believes demonstrate the absefheegenuine issue of material fa€elotex 477

U.S. at 323PDevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the movil
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party meets its burden with a properly suppontedion, the burden then shifts to the opposing
party to present specific facts that show thegegenuine issue for triakFed. R. Civ. P. 56(e);

Anderson477 U.S. at 248Auvil v. CBS "60 Minutes'67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needitbanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamdi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.
To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment. “[Apmplete failure of proof concerning an essential elem
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of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratllee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vestifor [him] on the evidence presentedXhderson
477 U.S. at 248, 252. Absent any such evideineee simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir.1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®ee Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnao more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pattthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant

summary judgmerit.

* Concurrent with their counter-motidor summary judgment, defendants advised
plaintiff of the requirements for opposing a nootipursuant to Rule 56 of the Federal Rules o
Civil Procedure. ECF No. 44-3ee Woods v. Carg§84 F.3d 934 (9th Cir. 201Zand v.
Rowland 154 F.3d 952, 957 (9th Cir. 1998) (en bane)t. denied527 U.S. 1035 (1999);
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lll.  Analysis

A. Plaintiff’'s Motion for Partial Summary Judgment

Plaintiff seeks partial summary judgment widispect to his excessive force claim against

Gustafsor’. ECF No. 34. “When prison officials @gxcessive force against prisoners, they
violate the inmates’ Eighth Amendment righta® free from cruel and unusual punishment.”
Clement v. Gome298 F.3d 898, 903 (9th Cir. 2002). To e#ith such a claim a plaintiff must
show that prison officials applied force malicioualyd sadistically to cause harm, rather than
a good-faith effort to maintaiar restore disciplineHudson v. McMillian 503 U.S. 1, 6-7
(1992). Whether plaintiff has produced evidesg#icient to make such a showing involves a
evaluation of (1) the need for application of ®r¢2) the relationship beeen that need and the
amount of force used, (3) the thteeasonably perceigdy the responsible officials, and (4) a
efforts made to temper the severity of a forceful respolisat 7;see also idat 9-10 (“The
Eighth Amendment’s prohibition of cruel andusual punishment necessarily excludes from
constitutional recognitiode minimisuses of physical force, providé¢hat the use of force is not
of a sort repugnant to themrscience of mankind.” (interngliotation marks and citations
omitted)).

Plaintiff argues that “[tlhe undisputed fadf this case show that the plaintiff was
subjected to the unlawful use of pepper sprd&CF No. 34 at 3. In support, he relies on his
declaration stating that Gustafson confiscateanrtubility devices, that he had told Gustafson |
he needed his cane to perform the ordered baddquat, that Gustain pepper sprayed and
tightly handcuffed plaintiff behind his back, and tp&tintiff did notresist or disobey ordersd.

at 5, 11 2-5. According to plaintiff, he wagmalying with Gustafson’s orders and there was 1

Klingele v. Eikenberry849 F.2d 409 (9th Cir. 1988). Theuwt notes that plaintiff opposed
defendants’ motion before condugiany discovery in this matteOn August 6, 2014, the cou
held a hearing; defense counsel was physigatgent and plaintiff appeared via video-
conference. ECF No. 67. The counquired as to whether plaifftivished to defer resolution o
defendants’ motion so that keuld propound discovery. Plaintdfd not request discovery pric
to resolution of defendants’ motion. @ motion is thus ripe for adjudication.

® Neither this motion naplaintiff's “Supplemental Motion” seeks summary judgment
his deliberate indifferercclaim against Gustafson.
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basis for the use of force, yet Gustafson spréyedn the face with pepper spray. Plaintiff is
percipient witness and obvioudtys version of the eventsiigslevant and admissible. But
Gustafson disputes that version of events.

According to Gustafson’s declaration he dat confiscate plaintiff's cane or back brac
when plaintiff arrived at HDSP and he had nthauty to confiscate any medically prescribed
assistive device without the apprbefdmedical staff. ECF Nat4-4 (“Gustafson Decl.”) 19 3, 4
Gustafson did not recall plaintiff even havingane or back brace whée arrived at HDSP.Id.
at 1 3. As for the pepper spraying, Gustafssserts that plaintiff refused to submit to
Gustafson’s order to bend and squat and aesjulet order to place his hands behind his bac
and submit to handcuffs. Gustafson Decl. {f ®&udstafson states that when plaintiff refused
submit to handcuffs he ordered plaintiff to detvn, but plaintiff did not comply and remained
standing.ld. at 1 8-9. Gustafson stateatthe sprayed plaintiff ithe facial area with pepper
spray to gain compliance with the orders and to have plaintiff submit to handicLifés.q 10.
Gustafson contends thataintiff's refusal to comply with kful orders disrupted the processin
of inmates and created the suspicion that plaintiff was attempting to introduce contraband
HDSP. Id. at { 16.

Clearly, plaintiff and Gustafsatescribe very different versis of what occurred. While
plaintiff contends that Gustafson confiscated his mobility devices and gratuitously pepper
plaintiff in the face in spite of plaintiff havingxplained that he needed his cane to perform th
ordered bend and squat, ECF No. 34 at 5, {fGi5tafson contends thia¢ did not confiscate
the cane or back brace and that plaintiff refused to comply with the several orders which
necessitated the pepper spraying to gain ¢eamge, Gustafson Decl. {1 3, 7-10, 16. These
factual disputes are material, as plaintitflaim depends on wheth@ustafson’s use of the
pepper spray was malicious and sadistic or a gotid-d&ort to maintain order and discipline.
SeeHudson 503 U.S. at 6-7. Further, the disputgesiuine. Both indiduals are percipient

witnesses to what occurred. A jury could aredther witness’ version and the credibility

® Gustafson suggests plaintiff's own evideiicates that his chrono for a cane expire
three months before his transterHDSP. ECF No. 34 at 8.
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determination cannot be made on summary judgm@éfitether a jury will credit Gustafson or
plaintiff remains to be seen, hbifiit believes Gustafson it could reasonably return a verdict for
Gustafson based on the account provided indutadation. Accordinglyplaintiff's motion for
partial summary judgment on the excessivedarlaim against Gustafson must be denied.

B. Defendants’ Counter-Motion for Summary Judgment

1. Gustafson
Gustafson also moves for surarm judgment as to the sameent. ECF No. 44-2 at 6-8
He also asserts on summary judgment a defense of qualified immichigt.9. For the same
reasons identified above, Gustaf’'s motion must be denied.

a. Excessive Force

As discussed, Gustafson argues that thetipepper spray was justified by plaintiff's
“refusal to follow lawful orders.” ECF No. 44-2 &t He states in the dechtion that he did not
confiscate the cane and back brace and peppseresppdaintiff to gain compliance with lawful
orders. ECF No. 44-4 (“Gustafs@ecl.”) 11 3, 10. This includdke alleged refusal to comply
with orders to bend at the waist, spreadohigocks, and cough as part of the unclothed body
search, to submit to hacuffs, and to get downid. at 11 5, 7-9. Gustafson’s declaration

indicates that plaintifarrived at HDSP with twenty to tityr other inmates of various custody

levels; Gustafson states thatwas responsible for ensuring that these inmates were processed

into the institution safelyld. at § 13-15. According to Gussah, plaintiff's refusal to comply
disrupted the processing of othemates and created the suspicion that plaintiff was attemptjng
to introduce contraband into the institutidad. at § 16.

As with plaintiff's motion, this motion prestmna factual dispute beeen two percipient
witnesses whose descriptions of what occurcedlict in material ways.Plaintiff's contention

that Gustafson confiscated the cane and back brace, ECF No. 52aatritit be squared with

’ Plaintiff's factual assertiorare set out in a document hgles as “Plaintiff's objections
to Defendants['] Motion for Summary Judg[]nmeand Undisputed Facts.” This document
consists of several enumerated @attassertions and is subscribwth a certificaton stating: “I
declare that this Motion is made in furtheran€¢he truth.” While this language is not the
proper form for verification o& declaration, thus rendering tthecument technically not in a
form admissible for trial, the statements theraie nonetheless admissiblere. They purport tg

8
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Gustafson’s denial. Likewise, phiff's assertion that he did no¢fuse to comply with the orde
to bend at the waist, spread lhiuttocks, and cough as part of the unclothed body search, by

rather stated that he had no Ioala and needed his cane to bend and squat is sufficient to de

summary judgment on Gustafsoa'ssertion that the pepper spra was reasonably necessary.

Id. According to plaintiff, Gustafson orderedppitiff to get on the ground, which plaintiff was
unable to do without an assistive devitg. at 2. Although Gustafson claims that the refusal
submit to handcuffs created a situation in wi@stafson had to use pepper spray to maintai
discipline, ECF No. 44-3 at 2, 1 12, plaintiff etathat he was pepper sprayed while trying to
explain that he was handicappedaiftiff also insists that he diabt refuse to comply with an
order to submit to handcuffs. Rather, he asdbdt Gustafson neither attempted to handcuff
plaintiff nor told plaintiff toturn around to be handcuffed. E®Glo. 52 at 2. Finally, plaintiff
disputes Gustafson’s characterization of hp&mtiff became prone on the ground. Gustafsor
states that plaintiff assumed a prone posiéind submitted to handcuffs after being pepper
sprayed. Gustafson Decl. at § 14. Plaintiff codsethat the pepper spray caused him to lose
balance and fall, and that he injured hiskydtp, and knee when he was handcuffed. ECF N
52 at 3.

As discussed above, both individuals were ipeznt to the encountdyut describe very

different versions of what ocoed. If plaintiff's account is believed, a reasble jury could fing
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in his favor. The respective credibility of plafhand Gustafson over these disputed facts simply

cannot be resolved on summary judgment.

Plaintiff has established a genaidispute as to several fathat affect whether, as
Gustafson claims, Gustafson’s use of pepper spesyjustified. Furthe@gs noted, the disputed
facts are material to plaintiff's claim that theeusf the pepper spray waslicious and gratuitou
and not a good-faith effort to maintain order and disciplfdeeHudson 503 U.S. at 6-7. Thus,
i

be plaintiff's account of what hactually experienced during theeew and describe his percipie
observations regarding facts that are in dispiiteus, the content is capable of presentation ir
form admissible at trial. It iherefore properly considered fourposes of summary judgment.
See Fraser v. Goodal&42 F.3d 1032, 1037-38 (9th Cir. 2003).

9

nt




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Gustafson’s counter-motion formunary judgment on gintiff's excessive force claim against
Gustafson must be denied.

b. Deliberate Indifference

Gustafson also seeks summary judgment omidigs claim of deliberate indifference.
To succeed on an Eighth Amendment claim predicatetthe denial of medal care, a plaintiff
must establish that he had a serious medical aeeédhat the defendant’s response to that ne
was deliberately indifferentJett v. Pennerd39 F.3d 1091, 1096 (9th Cir. 2006¢e also Estellg
v. Gamble429 U.S. 97, 106 (1976). A serious mediaaexists if the failure to treat the
condition could result in furthesignificant injury orthe unnecessary and wanton infliction of

pain. Jett 439 F.3d at 1096. Deliberate indifferemsay be shown by the denial, delay or

intentional interference with medical treatmenbgrthe way in which medical care is provided.

Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).
To act with deliberate indifference, a prisafficial must both be aware of facts from

which the inference could be drawn that a substantial risk of sdraosexists, and he must al

D
o

SO

draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if

he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing

to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inma
altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

It is important to differentiate common lavegligence claims of malpractice from claim
predicated on violations tfie Eighth Amendment’s prohibitiarf cruel and unusual punishme
In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actionBroughton v. Cutter Laboratorie$22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle 429 U.S. at 105-0&ee also Toguchi v. Chung91 F.3d 1051, 1057 (9th
Cir. 2004).
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Gustafson argues that summary judgmeihisrfavor is appropriate because (1) as a
correctional officer, he could not take away adimally prescribed assistive device without the
approval of medical staff, Jhe did not confiscate platiff's cane or back brackand (3)
plaintiff did not have a valid chrono for a canéback brace at the time bfs arrival at HDSP.
ECF No. 44-2 at 3, 7.

Gustafson’s argument that he lacked auti¢o take away the cane or back brace and
therefore could not have violatpthintiff's rights is a non sequiturEstablishing that he lacked
such authority does not establisheamatter of law that he did na, fact, take the cane and ba
brace from plaintiff. Whether Gustafson did od diot have authority to take away a medically
prescribed assistive device, plaintiff states indaislaration that Gustafsalid in fact confiscate
the cane and back brace. ECF B®.at 3. Plaintiff also disputés his declaration the assertio
that he did not have a valid chrono for ttee and brace when he arrived at HD&P.He
submitted a February 2011 chrono which indicates only a temporary, six-month cane
accommodation. ECF No. 34 at 8. He acknowledgatsthe chrono is of limited duration but
contends that “the chrono andne is supposed to be reevaluated approx. the date of expira
and to remain the property of plaintiff puasu to [Cal. Code Regs. tit. 15, § 3358(1)],ECF
No. 52 at 3. With respect to the back brace, plaintiff points to a January 2007 chrono that
provides a permanent accommodation. ECF No. 34 at 9.

Although Gustafson disputes plaintiff's viens of what occurred, the dispute simply

underscores the point that sumgnardgment is not appropriatere. Plaintiff, himself a

8 This claim appears in the facts section of Gustafson’s counter-motion but not in tt
“Argument” section.

® That regulation provides:

No inmate shall be deprivexdd a prescribed orthopedic or

prosthetic appliance in the inmates possession upon arrival into the
department’s custody or prapeobtained while in the

department’s custody unless a department physician or dentist
determines the appliance is no longer needed and the inmate’s
personal physician, if angpncurs in that opinion.

Cal. Code Regs. tit. 15, § 3358(b).
11

—

tion

e




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

percipient witness to the evenitgs shown that specific facts tlaaé material to his claim are ir
genuine dispute. This inclusléhe disputes over whether piilif had a cane and back brace
when he arrived, whether plaintiff had a vatldrono for a cane and back brace, and whether
Gustafson without justificatiooonfiscated those assistive d@g upon plaintiff's arrival at
HDSP. Those disputed facts are material becplasetiff's deliberate indifference claim hinge
on whether Gustafson knew that plaintiff facesbstantial risk of serious harm and whether
Gustafson disregarded that risk by failingdke reasonable measures to abat8ae Farmer
511 U.S. at 847. Plaintiff’'s testimony suggests Gastafson confiscatetle cane knowing that
plaintiff was disabled, and that Gustafson punigblactiff with pepper spray when he did not
perform tasks he was obviously physically ipable of performing ECF No. 52 at 2. The
dispute is also genuine because a fair-minded jtit credits plaintiff’'s testimony, could return
verdict for plaintiff. Thus, there are genuigisputes over material facts and Gustafson’s
counter-motion for summary judgmeon this claim must be denied.

c. Qualified Immunity

Gustafson’s qualified immunitgrgument also does not warrant summary judgment irf
favor.

Qualified immunity protects government offds from liability for civil damages where
reasonable person would not have known that tteeiduct violated a clelgrestablished right.
Anderson v. Creightqrt83 U.S. 635, 638-39 (1987). “tasolving questions of qualified
immunity at summary judgment, coudsgage in a two-pronged inquiryTolan v. Cotton____
US._ , ,134S.Ct. 1861, 1865 (2014) (per cuyridiihe first asks whether the facts,
‘taken in the light most favorabte the party asserting the inyr. . . show the officer’s conduct
violated a federal right.”ld. (internal bracketing omitted) (quotir®pucier v. Katz533 U.S.
194, 201 (2001)). “The second prong of the quakfrachunity analysis asks whether the right
guestion was ‘clearly establisheat’the time of the violation.Tolan, 134 S. Ct. at 1866 (quotir
Hope v. Pelzerb536 U.S. 730, 739 (2002)). A plaintiff invaka “clearly establised” right when
“the contours of the right [are] sufficiently clethiat a reasonable offediwould understand that

what he is doing vialtes that right.”Anderson v. Creightqr83 U.S. at 640. “The salient
12
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guestion is whether the state o¢ flaw at the time of an incident provided fair warning to the
defendants that their allegednduct was unconstitutionalTolan, 134 S. Ct. at 1866 (internal
bracketing and quotation marks omitted).

Gustafson’s qualified immunitgrgument rests on his dispdtversion of the encounter

and his contention that there was constitutional violation. Adiscussed above, material facts

are in genuine dispute as to whether there wasstitutional violation.Specifically, there is a
dispute as to whether Gustafson used his peqipay to restore ordend discipline and whethe

Gustafson ever confiscated plaintiff’'s assistive medical devices. If there was no constitutic

violation, then of course there was no violatodra clearly established constitutional right. Bu

the material factual disputes which precludmsary judgment on thauestion also preclude
summary judgment on Gustafson’s atiea of qualified immunity hereSee LalLonde v. Count
of Riverside204 F.3d 947, 953 (9th Cir. 2000) (“Theetenination of wiether a reasonable
officer could have believed his conduct was laviduh determination daw that can be decided
on summary judgment only if the material facts are undisputed.”).
2. Robertson

Plaintiff claims that Robertson was delibetgtindifferent to plantiff's serious medical
needs when he discontinued plaintiff's medicasiand medical appliances. Compl. at4-6.
Robertson argues that this claim fails becausatfidiessentially alleges a difference of medig

opinion.” ECF No. 44-2 at 8. Robertson emphasizes thatrhet with plaintiff several times

9In his complaint, plaintiff also claimed that Robertson was deliberately indifferent
because he prevented plaintiff from being exadiby a medical doctor and because he failet
provide plaintiff physical therapyCompl. at 6. However, plaifftabandoned these arguments
subsequent filings and his depositiddeePl.’s Dep. at 49:14-16The main thing | sued
[Robertson] for was because he [discontinudld}famy chronological ordes.”); ECF No. 52 at 4
(“Robertson requested physical therapy fdaijtiffl on December 23, 2011.”); ECF No. 72 at
(alleging that Robertson providethysical therapy). Because plaintiff has reduced his allega
against Robertson to a single claim (i.e., that Reba was deliberately inffierent to plaintiff's
serious medical needs when he discontinued tiff@8rmedications and medical appliances), h
has conceded the other claims.

1 Robertson also argues tiphaintiff cannot establish aBighth Amendment deliberate
indifference claim “because [Robertson] galaintiff] several times and made medical
evaluations.” ECF No. 44-2 at 8. Howeue Ninth Circuit long ago made clear that a
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between November 2011 and June 2012, andptaatiff “did not exhibit any dermatological

concerns” or “demonstrate that he had any aatbty or other disabtles” during Robertson’s

physical examinationld. Robertson submitted several of plaintiff's medical records from the

time period specified in plaintiff's complain6eeECF No. 46-2. Of particular relevance here
are the following medical records, each of wHiglars Robertson’s signature: (1) a Decembe
22, 2011 progress note indicating that plaintiff ;xstondition was abnormal and that plaintiff
agreed to a plan that included contactirdeematologist, advising plaintiff to purchase
alternative soap from the canteen, arttiree-day prescription for Benadrng, at 12; (2) a
December 23, 2011 progress note indicating treanpif's skin condition was within normal
limits, id. at 14; (3) a March 16, 2012 progress notedating that plaintiff's skin condition was
within normal limits, stating that “no visiblesoriatic or any other dermatologic concerns
discovered in PE,” and advising plaintiff “tatwen when psoriasis is present [and] visikkk"at
31; (4) an April 4, 2012 form removing plaintiffom a disability program because plaintiff wa
“able to demonstrate no ambulatoryotiner disability [at] this time,id. at 32; and (6) an April 4
2012 chronological order discamtiing plaintiff's cane, soft shoes, bottom bunk, and extra
mattressid. at 34.
a. Medications

Plaintiff asserts in his delation that Robertson met witim several times while at

HDSP. ECF No. 52 at 4. Plaintiff also indicatiest he did not receiveertain medications that

he had received at othestitutions. Compl. at # Plaintiff asserteéh his deposition that

physician need not fail to treat ammate altogether in order tolate that inmate’s Eighth
Amendment rights; a failure to competentlgat a serious medical condition, may constitute
deliberate indifferenceOrtiz, 884 F.2d 1314. Thus, the issueehis not simply whether
Robertson examined plaintiff on those occasions. Rather, the focus is on whether plaintiff
produced evidence upon which a @zable jury could concludbat the treatment was so
wanting in light of known risks #t it constitutes deliberate degrard of a known serious medic
need, or instead has established nothing more thdfeeedce of medical opinion.

12 Aside from the statements in plaintiff'sroplaint, the only evidence that plaintiff wa
prescribed these medications is a single doctithan plaintiff attached to his “Supplemental
Motion for Summary Judgnme.” ECF No. 72 at 36. That doment indicates that a physician
did in fact prescribe psyllium powder andattar soap in January 2007, but that those
prescriptions expired in Februa207—more than four years before plaintiff's transfer to HD
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Robertson had told him the pharmacy at HRIEPnot stock those medications, and that
Robertson “got mad [that plaintiff] asked him agamd again for the same things.” Pl.’s Dep.
50:18-25, 52:9-213 Responding to Robertson’s claimattplaintiff did not exhibit any
dermatological concerns during a physical evatumatplaintiff states that he twice had to be
treated “for a gruesome breakaurt his face, feet, and arms which plaintiff still suffers this sk
condition.” ECF No. 52 at 4. Bplaintiff’'s contention does not spifically dispute Robertson’
assertion that when he examined plairth#fre were no signs symptoms indicating a
dermatological concern. Thus, theespective assertions app&aspeak past each other.
Robertson’s statement does natiel plaintiff never suffered arguch breakouts, and plaintiff
does not dispute that he did not exhibit deymatological concas during Robertson’s
examination. The relevant inquiry here is whethere is sufficient evidence that Robertson
knew of a serious medical need but failed to trealett v. Penner439 F.3d at 1096. The
evidence before the court fails to support fRRabertson had such kntedge. While deliberate
indifference may be shown by the denial, delaintantional interference with medical treatme
or by the way in which medical care is providelditchinson v. United State838 F.2d at 394, a
mere difference in opinion over treatmeannot support an Eighth Amendment claim.

In Toguchj the Ninth Circuit addressed &mghth Amendment claim based on a
physician’s decision to discontinaeprescription for a prisoneB91 F.3d at 1058. In affirming
the district court’s grant cfummary judgment for the defendsrthe Ninth Circuit framed the
plaintiff's claim as one involving choicestheeen alternative coses of treatment:

[A] mere difference of medical apion is insufficient, as a matter

of law, to establish deliberate indifferenciackson v. Mcintosh

90 F.3d 330, 332 (9th Cir. 1996). tRer, to prevail on a claim
involving choices between altethae courses of treatment, a
prisoner must show that thbasen course of treatment was
medically unacceptable under the circumstances, and was chosen

in conscious disregard of an excesdiisk to the prisoner’s health.
Id. (citation omitted).

13 Defendants lodged with the court a capylaintiff's December 13, 2013 deposition
transcript. SeeECF No. 45.
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Id. (internal quotation marks, bracketing, and ellipsis omitteel; alsd~orbes v. Edgarll12
F.3d 262, 267 (7th Cir. 1997) (“Undthe Eighth Amendment, Forb&snot entitled to demand
specific care.”).

Plaintiff has not shown—na@ven alleged—that Robertse discontinuation of his
medications was medically unacceptable undecititemstances and was chosen in consciou
disregard of an excessive risk to plaintiffedith. That HDSP did nstock those medications
does not meet the standard Miath Circuit identified inToguchj nor does plaintiff's claim that

Robertson had become frustrated over plaintrfjgseated requests. Hslighing frustration over

repeated requests for alternatives that werestooked at HDSP does not establish the treatment

described by Robertson was sontvag as to violate the Eighthmendment. While plaintiff has
certainly established a difference of opiniotmaen he and Robertson (and arguably betwee
plaintiff's previous physicians and Robertsongiptiff has not establieed that Robertson was
deliberately indifferent to platiff’'s serious medical needs.

b. Assistive Devices

Believing plaintiff's evidence, Robertson told plaintiff that he discontinued the assisf
devices because he did not believe plaintiff nee¢dedh. Pl.’s Dep. at 51:1-12. That explanat
is consistent with Robertson’s observation ia &pril 4, 2012 documeniyhich stated plaintiff
was “able to demonstrate no ambulatory or othgability [at] this time.” ECF No46-2 at 32.
Nevertheless, plaintiff “olgict[s]” to that statement, assertitngit he “fell thee times at [HDSP]
and twice at Wasco in July when he saw phyasi€&tatel and his chrono wess-evaluated to [‘]no
prolonged standing or walking['] and againassistive device was re-administ[er]ed in
opposition to P.A. Robertson[']s opinion.” ECF No. 52 at 5.

Even believing plaintiff's claims that hellfseveral times withouihe assistive devices
and that a physician subsequently issued a chogimal order authorizing such devices, plaint

has not shown that Robertson was deliberatelyferdnt to his serious medical needs. Again

14" As with plaintiff's other “objection,” his response does not icinfvith Robertson’s

statement. That is, plaintiff could have fallen ftiraes without his assis&vdevices, but still not

have demonstrated any ambulatory or othgahiiities during Robertson’s examination.
16
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plaintiff has simply established a differencenoédical opinion betwedmmself and Robertson
and between other physicians and Robertsonnoted, a deliberate indifference claim require

more than a difference of medical opiniofoguchj 391 F.3d at 1058. Although plaintiff

disagrees with the choice of treatment provided, he has not shown that such choice amouEts to

deliberate indifference. Even when plaintiff'$eglations are viewed in the light most favorabl
to him, they do not raise a thike issue of fact with respeict whether Robertson acted with

deliberate indifference to plaintiff's serious meslineeds. Accordingly, summary judgment ir
Robertson’s favor is appropriate.

3. Deems and Virga

—

Plaintiff names as defendants Deems and Virga simply because they are supervisgrs anc

not because of any personal involvement by thethemmatters complained of by plaintiff. To
state a claim under § 1983, a pldimnust allege: (1) the violatioaf a federal constitutional or
statutory right; and (2) that the violation sveommitted by a person acting under the color of
state law.See West v. Atking87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d 930, 934 (9th
Cir. 2002). An individual defenad is not liable on a civil rigistclaim unless the facts establis
the defendant’s personal involvement in thastiutional deprivation or a causal connection
between the defendant’s wrongful conduad ghe alleged constitutional deprivatiocBee Hanse
v. Black 885 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44 (9th Cir.
1978). That is, plaintiff may not swany official on the theory thdte official is liable for the
unconstitutional conduct of his or her subordinatéshcroft v. Igbgl129 S. Ct. 1937, 1948
(2009). Because respondeat superior liabiliip@pplicable to § 1983 &g, “a plaintiff must
plead that each Government-offitdefendant, through the officislown individual actions, has
violated the Constitution.’ld. It is plaintiff's responsibility to allege facts to state a plausible
claim for relief. Igbal, 129 S. Ct. at 194%oss v. U.S. Secret Sers72 F.3d 962, 969 (9th Cir.
2009).

1> Robertson also contends that he is leatito qualified immuity. Because Robertson
is entitled to summary judgment on the meritplaintiff's deliberate indifference claim agains
Robertson, the court need not address the iséqualified immunity as to that claim.
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Here, plaintiff improperly attempts to impoksability on Deems and Virga solely becau
of their supervisory roles. &htiff stated in his depositiaimat he sued Deems for no reason
other than Deems was in charge of the mediedl st CSP-Sac and thatrsfer of plaintiff's
paperwork was not “a smooth process.” ECF No544-15 (Pl.’s Dep. &7:2-17). Plaintiff
also testified that he was suiNgga for no other reason than Vagvas in charge of CSP-Sac.
Id. at 14 (Pl.’s Dep. at 54:13-18). A®ted, plaintiff may not sue anfficial on the theory that th
official is liable for the unconstituti@ conduct of his or her subordinatdégbal, 129 S. Ct. at
1948. Because respondeat superior liability ipptiaable to 8 1983 suits, “a plaintiff must ple

that each Government-official defendantptigh the official’s ownndividual actions, has

4%

ad

violated the Constitution.’Ild. Plaintiff's unsupported and conelory allegations that Deems and

Virga are somehow liable for Gustafson’s all@geongdoing falls short of what is required to
demonstrate involvement or personal participation in any constitutional deprivation.
Accordingly, summary judgment must be gehin favor of defendants Deems and Vitya.

C. Plaintiff's “Supplemental Motion to Summary Judgment”

Plaintiff filed a “Supplemental Motion to Sumary Judgment,” through which he appe
to reiterate his arguments and to request summary judgment against Robertson, Deems, §
Virga.l” ECF No. 72 at 29. As explained in the anialgbove, those defendants are entitled {
summary judgment and nothing submitted in plaintiff's “supplemental motion” alters that
analysis. Although plaintiff had ample timedppose defendants’ motion in the first instance

and as previously discussed, failed to demonstinatexistence of any gema disputes for trial,

® Deems and Virga also contend theyemttled to qualified immanity. Because they
are entitled to summary judgment on the metite court need not address their qualified
immunity argument.

7 plaintiff may also be attempting to agsgew causes of action through this filingee
ECF No. 72 at 9 (false imprisonntgnlO (“vindictive segregation”)1 (failure to treat plaintiff's
injuries from his altercation with prison guards), and 16 (intentional infliction of emotional &
psychological damages). At this stage in thecpedings, however, pldiff may not amend his
complaint without leave of courtf plaintiff wishes to amend his complaint, he must file a
motion to amend in accordance with Rule 15 effdederal Rules of Civil Procedure and subn
proposed amended complaint that is complettseif without reference to any earlier filed
complaint, in accordance with Local Rule 220.
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the court has considered plaintiff's “SuppleméMation” and finds thatt does not present any,
new evidence or arguments of consequenceetaliove analysis with respect to defendants’
motion for summary judgment. Thydaintiff's motion must be denied for the same reasons
forth in the recommendation to grant summadgment in favor of defendants Robertson,
Deems, and Virg&®

D. Plaintiff's Motion for a Preliminary Injunction *°

While plaintiff's filings requesting a preliminary injuncin are largelyncoherent, it
appears that he is requesting tiimat court (1) take judicial notidbat plaintiff is being deprived
of medical care, ECF No. 74 4tand (2) order defendants tmpide “meaningful and effective
aspects of rehabilitative accommodations,” inatgdmnedication and assistive devices that we
previously prescribedd. at 2, 5. In support of his motion gottiff contends that he is “under
attack repetitively [sic] . . . from defendants,atthis confidential mail has been opened, and
he was subject to a “[c]ruel & unusual . . . adeetransfer classificatn hearing, suddenly . . .
and without notice” on Novembé&;, 2014. ECF No. 79 at 3, 5-6.

The request for judicial n@e must be denied because the “fact” that plaintiff wants
judicially noticed—that is, that he has beeprileed of medical care—is not an appropriate
subject for judicial notice. Fedd Rule of Evidence 201 permitseticourt to take judicial notice
only of a fact that is “not subject to reasbleadispute.” The defendants reasonably dispute
whether they have deprived plaihof medical care. Accordinghplaintiff’'s request for judicial

notice must be denied.

18 This outcome moots defendants’ motiorstigke plaintiff's sipplemental motion, ECF

No. 73, as well as plaintiff's “Motion for Rebuttatif defendant’s motion to strike, ECF No. 78.

19 gpecifically, plaintiff filed a “Motion fo Injunction of Permanent Injunctive Medical
Relief,” ECF No. 74, and a “Motion and Writ fordMant Temporary Restraining Order (Now)
Favor of Preliminary Injunction,” ECF No. 7%ee als&CF No. 79 at 14 (“Plaintiff is entitled
to a temporary restraining order and/or mandapamynanent injunction . . . .”). Requests for

temporary restraining orders which are not ex parte and without notice are governed by the sam

general standards thab\gern the issuance of a preliminary injunctid®ee New Motor Vehicle

Bd. v. Orrin W. Fox C9434 U.S. 1345, 1347 n.2 (197€ps Angeles Unified Sch. Dist. v. U.S.

Dist. Court 650 F.2d 1004, 1008 (9th Cir. 1981) (Ferguson, J., dissen@iegjury Time Ltd. v.
Interchron Ltd, 729 F. Supp. 366, 368 (S.D.N.Y. 1990).
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Further, plaintiff has not met the standards for obtaining preliminary injunctive relief}

preliminary injunction will not issue unless ne@ysto prevent threatened injury that would
impair the courts abilityo grant effective redif in a pending actionSierra On—Line, Inc. v.
Phoenix Software, Inc739 F.2d 1415, 1422 (9th Cir. 198&pn v. First State Ins. Ca871 F.2d
863 (9th Cir. 1989). A preliminary injunction repeass the exercise of a far reaching power 1
to be indulged except inaase clearly warranting iDymo Indus. v. Tapeprinter, In&26 F.2d
141, 143 (9th Cir. 1964) (per curiam). “A pi&ff seeking a preliminary injunction must
establish that he is likely to succeed on the meh#, he is likely to suffer irreparable harm in
the absence of preliminary relief, that the balance of equities tips in his favor, and that an
injunction is in the public interest.Winter v. Natural Res. Def. Council, In55 U.S. 7, 20
(2008). The Ninth Circuit has also held that‘tsleding scale” approach applies to preliminary
injunctions—that is, balancing tleéements of the preliminary imation test, so that a stronger
showing of one element may offsetvaaker showing of another—survivénterand continues
to be valid. Alliance for Wild Rockies v. Cottre632 F.3d 1127, 1131-32 (9th Cir. 2011). “In
other words, ‘serious questiogsing to the merits,” and a hatdp balance that tips sharply
toward the plaintiff can support issuance of ganation, assuming the other two elements of
Wintertest are also met.Id. at 1132. In cases brought bygeners involving conditions of
confinement, any preliminary injunction “muse narrowly drawn, extend no further than
necessary to correct the harm dogirt finds requires preliminary relief, and be the least intrus
means necessary to correct the harm.” 18 U.S.C. § 3626(a)(2).

The only support that plaintiff provides forstglaim that he hags “great likelyhood [sic]
of success” on the merits is his reference tphesious filings. ECF No. 79 at 16. But for the
reasons discussed in the summary judgment daakpsve, plaintiff's pevious filings fail to
establish that he is likely to succeed on thetsie To the contrary, he fails to overcome
summary judgment for defendants as to mosti®tlaims. While plaintiff has survived
summary judgment with respect to his claimaiagt Gustafson, plaintifias only demonstrated
genuine dispute over material faaetsto those claims. He simpdyesents a factual dispute for

which credibility determinations must be madérit, not that he is likely to succeed on the
20
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merits as to those claims. Nor has he showparable harm if his motion is not granted.
Accordingly, his request for a prelinary injunction must be denied.

Plaintiff also alleges in this motion unhotized access to his confidential mail and the
constitutionality of his transfer classification hearing. Howetregse allegations do not relate
the events alleged in the complaamd cannot be litigated in thigse. The new allegations mu

instead be pursued in a sepa@td rights or habeas actiontaf following the proper course of

exhaustion.See28 U.S.C. § 2254(b)(1) (generally reqagiexhaustion of state court remedie$

prior to the filing of &ederal habeas petitiorfghodes v. Robinspf21 F.3d 1002, 1004-07 (Ott
Cir. 2010) andMcKinney v. Carey311 F.3d 1198, 1199-1201 (9thr &2002) (per curiam)
(together holding that civil rightdaims must be exhausted priorthe filing of the original or
supplemental complaint).
IV.  Recommendation

Accordingly, it is hereby RECOMMENDED that:

1. Plaintiff's motion for summarypgment (ECF No. 34) be denied;

2. Defendants’ motion for summary judgmenCfENo. 44) be denied as to Gustafson
but granted as to Robsan, Deems, and Virga;

3. Plaintiff's “Supplemental Motion to SummyaJudgment” (ECF No. 72) be denied;

4. Defendants’ motion to ske plaintiff’'s supplemental ntimn (ECF No. 73) be denied

5. Plaintiff’'s “Motion for Réouttal” of defendant’s motioto strike (ECF No. 78) be
denied; and

6. Plaintiff’'s motion for a preliminary jonction (ECF Nos. 74, 79) be deni&d.

D

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections

20 | this recommendation is adopted, this action will proceed solely as to plaintiff's
Eighth Amendment claims against Gustafson.
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: January 8, 2015.
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