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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CHARLES B. JONES, No. 2:12-cv-1647-TLN-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 | MATTHEW L. CATE,
15 Respondent.
16
17 Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. He challeng2810 judgment of conviain entered against him
19 | pursuant to his plea of no contest in the Solano County Supenot. (He seeks federal habeas
20 | relief on the alleged grounds that his trial anpgediate counsel rendergueffective assistance
21 | and that his plea of no contestsnavoluntary. Upon careful congidation of the record and the
22 | applicable law, it is recommendedtipetitioner’s application for baas corpus relief be denied.
23 | I. Background
24 In a pre-sentence report.tpiener’s probation officer desibed the facts underlying the
25 | charges as follows:
26 Count 1: The following is summarized from Fairfield Police

Department crime report #0216, dated 02 June 2008. The
27 victim observed a subject, lateeittified as the defendant, walking
out of her garage holding her husband’s DeWalt drill case in his
28 hand. She told the defendant, “Ydetter put that back.” The
1
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defendant ran to a vehicle and deooff with the drill case. The
victim was able to describe the vehicle, a blue Cherokee Jeep, and
provided the license planumber to the police.

Police responded to the address linked to the license plate. The
suspect vehicle and defendant wkyeated at the residence. The
defendant was in the threshold thie driveway and garage area
when he was instructed to sit on the curb in front of the residence.
The defendant initially walked o the garage and stood between
the front of the suspect velle and a workbench, but was
subsequently detained. The victimas brought to this residence for

a field identification. She was able to identify the defendant as the
person who was carrying the drill case from her garage.

The defendant advised officers heswan parole. Inside the garage,

a DeWalt drill case was located. The drill and a battery were

located in the case. The serial number of the battery in the case
matched a serial number of another battery at the victim’s home.
The property was subsequentgturned to the victim.

At the Fairfield Police Departmé the defendant was given his
Miranda admonishment. He stated thel not take the drill or case.
He stated they belonged to himdawere not stolen. A parole hold
was subsequently placed on the defendant.

Count 2/Dismissed with Harvey Waiver The following is
summarized from Fairfield PolicBepartment crime report #08-
17120, dated 03 December 2008. The victim was sleeping in his
residence when he heard his d@gking, which suggested someone
was near his home. He lookedt his window and saw a white
Chevrolet pickup truck parked onetlstreet. When he exited his
front door, he saw an individual, later identified as the defendant,
attempting to remove an air compressor from his backyard into his
front yard. The air compressor wstered in a latched shed in his
backyard.

The victim confronted the defenda The defendant dropped the
air compressor and fled to the tkuand drove off. The victim was

able to obtain the license plate tbk vehicle. Less than a minute
later, the defendant ttgned and offered the victim money to not
report this incident to the policeThe victim did not accept the

money and advised the defendantwees going to call the police.

The victim also noticed a chresaw was missing, but did not know
if the defendant took it.

As the police responded to the addréhat was linked to the truck,
the truck was seen in the area and a traffic stop was initiated. A
record check revealed the deflant was on parole, which he
confirmed. The defendant was detad and a parole search was
conducted. The search did noteal any contraband material.
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The victim was able to identify the defendant during an in-field
identification even though the def@ant changed his clothing. The
defendant was taken into custody and given Mganda
admonishment. The defendant statédwasn’t me. | don’t got no
statement.” A parole hold was also placed on the defendant.

Resp’t’s Lodg. Doc. 6 at 174-75.

On October 23, 2009, the Solano County Disthitbrney chargegetitioner with two
counts of burglary and alleged thgatitioner had served four priprison terms, had suffered of
prior strike conviction and two prior seriofedony convictions, and was on bail when he
committed one of the burglaries. Resp’'t's Lodg. Doc. 5 at 126-29. On December 9, 2009
petitioner pled no contest to one count of burglary and admitted the prior strike and three |

prison term allegationdd. at 141-46. On June 30, 2010, theltridurt sentenced petitioner to

stipulated sentence of 11 yearstate prison and ordered the paytr@rseveral restitution fines

Id. at 187-89, 193.

Petitioner appealed his judgnief conviction to the Califaria Court of Appeal for the
First Appellate District, claiming #t the abstract of judgmerticuld be modified to accurately
reflect the restitution fines orally imposed by thal court at sentencing. Resp’'t's Ex. 1. The
Court of Appeal modified the abstract of judgmhto correct the amouaf the restitution fines

and affirmed the judgment as modifieldL.

Petitioner subsequently filed a petition for vafthabeas corpus inghCalifornia Superiof

Court, claiming that his plea wanvoluntary and that his ttiand appellate counsel rendered
ineffective assistance. ECF No. 14-13. The Superior Court deniguktitadn in a reasoned
decision dated November 4, 20118l

Petitioner raised the same claims in petisi for a writ of habeas corpus filed in the
California Court of Appeal and California Sepne Court. Resp’t's Lodg. Docs. 2, 3. Those
petitions were summarily denied. ECF No. 14-14; Resp't’'s Lodg. Doc. 3.
II. Analysis

A. Standards of Review Applicalte to Habeas Corpus Claims
An application for a writ of habeas @urs by a person in custody under a judgment of

state court can be granted only for violations of the Constitution or laws of the United State
3
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U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcoran31 S. Ct. 13, 16 (201(stelle v. McGuirg
502 U.S. 62, 67-68 (1991Rark v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:
An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmefita State court shall not be
granted with respect to any clathmat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim—
(1) resulted in a decision thabs contrary to, or involved an
unreasonable application of, cleadstablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in
the State court proceeding.

For purposes of applying § 2254(d)(1), “cleagbtablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastsoned state court decisior
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
_,132 S.Ct. 38 (2011$tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citidglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Nonetheless, tiircourt precedent may be persuasiv
determining what law is clearly establishe®d whether a stat®@wrt applied that law
unreasonably.”Stanley 633 F.3d at 859 (quotingaxwell v. Roe606 F.3d 561, 567 (9th Cir.
2010)).

A state court decision is “contrary to” cleadgtablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s cdskockyer v.

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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Andrade 538 U.S. 63, 75 (2003yVilliams, 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100p
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because that
court concludes in its independgumdgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apmation must also be

unreasonable.'Williams, 529 U.S. at 4123ccord Schriro v. Landrigarb50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer

—

review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesderal habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’s decision."Harrington v.
Richter 131 S. Ct. 770, 786 (2011) (quotivgrborough v. Alvaraddb41 U.S. 652, 664 (2004)).
Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner
must show that the state court’s ruling ondlam being presented in federal court was so
lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
beyond any possibility for fairminded disagreemerRithter131 S. Ct. at 786-87.

If the state court’s decisiaiioes not meet the criteria $etth in 8§ 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we ynaot grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutal issues raed.”).

The court looks to the lastasoned state court decisiontlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).| If
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a
previous state court decision, tleisurt may consider both decisicisascertain the reasoning of
the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When
a federal claim has been presented to a state modithe state court has denied relief, it may be
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural pgiples to the contrary.Richter, 131 S. Ct. at 784-85. This
5
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presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likelyid. at 785 (citingYlst v. Nunnemakeb01 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnson v. Williamsl33 S. Ct.
1088, 1091 (2013).

Where the state court reaches a decisiothemerits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novq

—+

o

review of the constitutionassue, but rather, trenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

When it is clear, however, that a state ctxad not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

B. Petitioner’s Claims

1. Ineffective Assistance of Trial Counsel

In his first ground for relief, petitioner claintisat his trial counsel rendered ineffective
assistance in his handling of a pretrial motio suppress and in failing to obtain a ruling

prohibiting “in-court identification.” ECF No. 1 at 6; ECF No. 1at 6-7; ECF No. 21-1 at 12-

14. Petitioner raised this claimrfthe first time in the Californiauperior Court, which denied it

on the grounds that “[a]fter a criminal defenthas entered a plea, he may only attack the

voluntary and intelligent character of the plea.” FBd0. 14-13 at 3. This court agrees with the

reasoning of the Superior Court.

i
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Trial counsel’s performance on the motiorstppress, including arfgilure to obtain a
ruling precluding in-couridentification of petitionetook place prior to # entry of petitioner’s
plea of no contest. The lawatear that petitioner may not raise claims of deprivation of his
constitutional rights that occwu prior to his plea. “When a criminal defendant has solemnly
admitted in open court that he is in fact guilty of the offense with which he is charged, he n
thereafter raise independent claims relatinthéodeprivation of constitutional rights that
occurred prior to the éry of the guilty plea.” Tollett v. Hendersom11 U.S. 258, 267 (1973).
See also McMann v. Richards@9®7 U.S. 759, 770-71 (197Wtoran v. Godinez57 F.3d 690,
700 (9th Cir. 1994) (“As a general rule, one winduntarily pleads guilty to a criminal charge
may not subsequently seek federal habeas relief on the basis of pre-plea constitutional
violations”), overruled on other grounds by Lockyer v. Andreg&8 U.S. 63, 75-76 (2003);
Ortberg v. Moody961 F.2d 135, 137 (9th Cir. 1992) (tpener’s nolo contendere plea
precludes him from challenging alled constitutional violations &b occurred prior to the entry
of that plea”);Hudson v. Moran760 F.2d 1027, 1029-30 (9th Cir. 1985) (voluntary and
intelligent guilty plea precludes federal habeas relief based upon “independent claims” of |
constitutional violations)tJnited States v. DeVaugh®94 F.3d 1141, 1153 (10th Cir. 2012) (“A
guilty plea waives all defenses except thosedbab the court’s subject-matter jurisdiction an
the narrow class of constitutidr@daims involving the right not tbe haled into court.”).

To the extent that petitioner is claiming fieeeived ineffectivassistance of counsel
premised on his attorney’s allegedly faulty adytoe may do so only based upon that advice
related to the decision to entes mo contest plea. Any ineffiage assistance claims relating to
other, earlier actions by his counsel are barre@idiett v. HendersanSee Moran57 F.3d at
700. See also Givens v. Sistdo. C 08-05231 JW (PR), 20Y0L 1875766, at *1 (N.D. Cal.
May 7, 2010) (“the only challenges left open in fediéhabeas corpus afta guilty plea is the
voluntary and intelligent charactertbie plea and the nature of thévice of counsel to plead.”),
Petitioner does not challenge the advice of tialnsel as it related tos decision to plead no
contest. Accordingly, he is nentitled to relief on his claim oheffective assistance of trial

counsel.
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2. Involuntary Plea

Petitioner’s next ground for reliis a claim that his pleaf no contest was involuntary.
ECF No. 1-1 at 10-17. He argubsit the record doe®t “affirmatively show” that he waived
his constitutional rights before pleading ramtest to the burglary and admitting the prior
conviction allegations. He statdgt he agreed to enteatiplea only because he was “in
disbelief’ that the triatourt had denied his motion for new trial counddl.at 10-11.

The California Superior Court denied tklaim on the procedural ground that it should
have been raised on direct appeal. ECF NdL3.4t 2. The California Court of Appeal and
California Supreme Court adopted this reasoning when each of those courts summarily de
habeas petitionsStanley 633 F.3d at 859. Because the California courts denied petitioner’s
claim on procedural grounds andt on the merits of the claimMEDPA'’s deferential standard
does not apply and this court must review the claim de nSeeMiranda v. Benne}t322 F.3d
171, 178 (2d Cir. 2003) (8 2254(d) requires defeeconly to state couadjudication on the
merits and not to a dispositi@m procedural or other grounds)eal v. Puckeft286 F.3d 230,
235 (5th Cir. 2002) (en banc) (defining “adjudication the merits” to be a substantive, rather
than a procedural, decisiomjisher v. Texasl69 F.3d 295, 300 (5th Cir. 1999) (court declineq
apply deferential AEDPA standard because of statet's awareness of, and explicit reliance
a procedural ground to dismiss petitioner’s claim).

a. Backaground
The state court record reflects that petitidified a pre-trial motion for substitute couns

(Marsdenmotion). Resp’'t’'s Ex. 7 at 91-92. Petitioner planned that iMaissdenmotion was

2 In the part of its opinion rejecting piiner’s claims of in#fective assistance of

counsel, the California Superior Court makle following statement: “Petitioner’s underlying
criminal file (FCR261338) includes a plea fornatimdicates that Petitioner voluntarily and

nied t

U7
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n,

intelligently entered his plea.” ECF No. 14-13 aflhe Superior Court also stated that petitioner

had failed to set forth “facts or evidence tpgort that he did not voluatily and intelligently
enter the plea.ld. at 3-4. Assuming arguendo that these statements constitute a decision
merits of petitioner’s claim that his plea of no asttwas involuntary, he is still not entitled to
federal habeas relief under AEDPAs discussed below, the stateurt’s rejection of this claim
is consistent with relevant feds law and is based on a reasoedhterpretation of the facts of
this case.

8
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denied he would enter a plea of no contestome of the charges against hilh. at 91-92, 95.
To that end, petitioner had addy filled out and signed a negotiated plea agreement, includipg a
waiver of rights form, which his counsel broagh court on the day of the hearing on the
Marsdenmotion. ECF No. 1-9 at 2. When thtarsdenmotion was denied, petitioner’s trial
counsel immediately informed the cotlrat petitioner wouwl enter a pleald. The following

colloquy then occurred:
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THE COURT: | didn’t anticipate #t. Which case is he pleading
to, the 2698327

MR. BARRETT (petitioner’s counsel)Your Honor, he’ll plead to
Count One. He’s going to admit te&ike prior, to the middle term
the admit [sic] the strike prior doldal, plus the three prison priors.
Since we discussed this case oml&y, the People have offered 11
years instead of 13.

THE COURT: Well, | think that's fair.

MS. ANDERSON (the prosetar): It's in 261338.

(Documents proffered to the court.)

Mr. Jones, in case 261338, | have yWaiver of Rights form. It's
dated. It's signed, and it is initialed.

Did you sign and initial this document?

THE DEFENDANT: Yes, ma’am.

THE COURT: Did you go over theontents with your lawyer?
THE DEFENDANT: Yes, your Honor.

THE COURT: Do you have any questions?

THE DEFENDANT: No, your Honor.

MR. BARRETT: He is just wantopto request to waive time for
sentencing.

THE COURT: Understood.
And the factual basis is being submitted on the preliminary hearing

transcript, and the Court would fintiere is a factual basis for a
change of plea to Count Two [sft].

% |t appears that the tripldge meant to reference Count One, to which petitioner wa
pleading no contest, and not Count Two.

9
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And, Mr. Jones, what is your plgda Count One, a violation of
Penal Code Section 459, first degree burglary, with a person
present?

THE DEFENDANT: No contest.

THE COURT: I'll acceptyour no-contest plea.

And, additionally, do you admit that you suffered three prior prison
terms, pursuant to Penal Code Section 667.5 b, and those are
alleged on the second amended consolidated information from 1998
here out of Solano County, as well as 2004 in Solano County, and
also 1990 out of San Bernardino County.

Do you admit all three of those prior prison terms?

THE DEFENDANT: Yes, your Honor.

THE COURT: And additionally youtlient is admitting one strike?
MR. BARRETT: Yes.

THE COURT: And, sir, do you adtrthat you suffered three prior
prison terms, pursuant to Per@bde Section 667 b through i on
1170.12 a, specifically that as of July 15th, 1993, a burglary
conviction out of Solano County?

THE DEFENDANT: Yes.

THE COURT: All right, you admit tt as well. I'll accept your
plea.

Are the remaining counts alleans being dismissed in 2613387
MR. ANDERSON: Yes, your Honor | would dismiss with a

Harveywaiver Count Two. | would ske the 667 a onallegations
There’s two of them.

Resp’t’'s Ex. 7 at 83-84.

b. Applicable Legal Standards

It is clearly established federal law tlaagjuilty plea must be voluntarily, knowingly, an
intelligently entered Brady v. United State897 U.S. 742, 748 (197@pykin v. Alabama395
U.S. 238, 242 (1969). The record must refthat a criminal defendant pleading guilty
understands, and is voluntarily waiving, his rights to thelpge against compulsory self-
incrimination, to trial by juryand to confront one's accuseBoykin 395 U.S. at 243. Howevel,

“beyond these essentials, the Constitution ‘deEsmpose strict requirements on the mechan

10
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of plea proceedings.”Loftis v. Almager704 F.3d 645, 648 (9th Cir. 2012) (quotldgited
States v. Escamilla-R0ja840 F.3d 1055, 1062 (9th Cir. 201@&¢rt. denied  U.S. |, 133
S.Ct. 101 (2012))See also Wilkins v. Ericksgb05 F.2d 761, 763 (9th Cir. 1974) (specific
articulation of theBoykinrights “is not the sine qua non of didaguilty plea.”). Rather, if the
record demonstrates that a gyitlea is knowing and voluntary, “rgarticular ritwal or showing
on the record is requiredUnited States v. McWilliam330 F.2d 1218, 1223 (9th Cir. 1984).

The long-standing test for determining the &#yi of a guilty plea is ““whether the plea

represents a voluntary and intelligent choice amoe@ternative courses of action open to the

defendant.” Parke v. Raley506 U.S. 20, 29 (quotingorth Carolina v. Alford400 U.S. 25, 31

(1970)). “The voluntariness of [a petitionertglilty plea can be determined only by considering

all of the relevant ciamstances surrounding itBrady, 397 F.2d at 749.

In Blackledge v. Allisor431 U.S. 63 (1977), the S@one Court addressed the
presumption of verity to be given the recorcptda proceeding when the plea is subsequently
subject to a collateral challenge. While noting thatdefendant’s representations at the time
his guilty plea are not “invariably insurmountable” when cimaiag the voluntariness of his
plea, the court stated that, noredéss, the defendant’s represgions, as well as any findings
made by the judge accepting the plemnstitute a formidable barrién any subsequent collatel

proceedings” and that “[s]olemn dachtions in open court carry aig presumption of verity.”

Blackledge431 U.S. at 74. A guilty plea is presumed valid in habeas proceeding when the

pleading defendant was represented by coudatshall v. Lonberger459 U.S. 422, 437
(1983).

c. Plea of No Contest to Burglary

The state court record in this case uigigs petitioner’s signed “Waiver of Constitutional
Rights and Declaration in Suppaf Defendant’s Motion to Ginge Plea (waiver of rights
form),” which he tendered to thieal court when he pled no contest. Resp’t's Ex. 5 at 141-44
Therein, petitioner acknowledgedwnriting that he had “fully dicussed the facts, merits, and
possible defenses of tlease with my attorney.1d. at 141. He also waived his rights to a

speedy trial and to a trial by jurthe right to confront his accusers, the right to offer evidence
11

==

of

al



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

his behalf at a trial, and higyht against self-incriminationld. The form advised petitioner of
his maximum possible sentende. Petitioner acknowledged thia¢ was not under the influen
of alcohol or narcotics, thaie was “of sound mind,” and that he understood the nature of thg
proceedingslid. Petitioner also had notice of thetun@ of the charges against hiral. at 141-
42. See Lonberged59 U.S. at 436 (in order for a plead®voluntary, an accused must recei
notice of the nature of the charge against tthe first and most universally recognized
requirement of due process”) (quoti8gith v. O'Grady312 U.S. 329, 334 (1941)).

Petitioner also affirmed in the waiver ofits form that his attoey had explained the
document to him and that he “hereby fyeahd voluntarily, having full knowledge and
understanding of the rights that | am givingamal the possible consequences which may res
from my plea, do hereby request the Court to picegy new and differerglea.” Resp't's Ex. 5
at 143. Petitioner’s trial counsd¢clared that he had read angblained the waiver of rights
form to petitioner, that he was satisfied thatitioner understood the catgiences of his plea,
that his plea was freely and volanty made, and that petitionerigcision to enter a plea was
made “only after a full discussion with roéthe facts and the law of this cased’. In open
court, as set forth above, petitioneformed the trial judge thde had signed and initialed the
waiver of rights form, that he had discusseadstents with his attorney, and that he had no
guestions about the document. This is sudfitifor purposes of federal habeas review.
Lonberger 459 U.S. at 436.

In the petition before thisoairt, petitioner argues that hgreed to plead no contest only
because he was “in disbelief” that Marsdenmotion had been deniedECF No. 1-1 at 10.
However, the fact that petitioner sigrnibe waiver of rights form prior to hidarsdenhearing,
and that he had agreedgiead no contest before tMarsdenmotion was ruled on, belies this
contention. Petitioner clearly uaxstood there was a chance Migrsdenmotion could be
denied. Under these circumstangastitioner’s assertion that ipéed guilty because he was
surprised at the trial court’slmg is insufficient to demonstrathat his plea was involuntary.

Petitioner also asserts thhe trial judge improperly failetb ask him directly “about

waiving any of his constitutional rightsft. Petitioner is apparently arguing that the judge
12
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should have asked him on the record whether heedgo waive each of his federal constitutignal
rights instead of simply asking him whetherdmelerstood the form he had signed waiving thgse
rights. This argument lacks merit and shoulddjected. Petitioner citeno case holding that a
state trial court must discuss a criminal defetidavaiver of his constitutional rights on the
record in open court when the defendant hessadly waived his rights writing and orally
confirms that he understood the rights that he waiving through the form that he signed. As
noted above, the Constitution “does not imposgetsequirements on the mechanics of plea
proceedings.’Loftis, 704 F.3d at 648. Rather, the record nafiitmatively show that a crimina|l
defendant’s guilty plea is intelligent and voluntaBoykin 395 U.S. at 242-43. The record in
this case makes that showing.

Petitioner also argues thashplea of nolo contendere wasatid because the trial court
failed to ensure that it was supported by amgachte factual basis. ECF No. 1-1 at 11-12.
However, absent special circumstances not present here, there is no federal constitutiona
requirement that a no contest plea inestadurt be supported by a factual baSse Loftis704
F.3d at 648 (claim of insufficient factualdgto support petitioms no contest plea,
unaccompanied by protestations of inna@emot cognizable on federal habe&)driguez v.
Ricketts 777 F.2d 527, 528 (9th Cir. 1985) (same with respect to guilty plea). Accordingly,

petitioner is not entitled to fedértaabeas relief on any such claim.

—+

In sum, there is nothing in the record befthris court to overcome the presumption thg
petitioner pled guilty voluntarily and intelligenthAccordingly, he is not entitled to relief on thjs
claim.

d. Admission of Prior Conviction

Petitioner also claims that his admissf the prior convition allegations was
involuntary because the trial cogiailed to advise him he vgeentitled to a trial on those
allegations when it accepted his rantest plea. ECF No. 1-1 at 4.

In 1972, the Ninth Circuit held that undeethextant California law, an admission of a
prior conviction in state court which subjette accused to an enhanced sentence is the

functional equivalent of a guilty plea to a separate chargeght v. Craven461 F.2d 1109,
13
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1109 (9th Cir. 1972). Accordingly, the admissiomag valid unless the éendant understood th
consequences flowing therefrord. at 1110. However, the Ninth Circuit subsequently
interpreted the holding iWright to require only that the trial court determine whether the
defendant knowingly and voluntarifgreed to the stipulation ofeatact of a prior conviction.
Adams v. Peterso®68 F.2d 835, 841 n.4 (9th Cir. 1998everal courts have questioned
whetherWrightis still good law. See United States v. Re&d5 F.3d 900, 928 (9th Cir. 2009);
Sou Hang Saephan v. Schopi. C 09-4658 SI (PR), 2011 WL 5834944 (N.D. Cal. Nov. 2
2011). Further, the United States Sarpe Court has not yet decided whetBeykinandBrady
apply to prior conviction allegations and atl@&rcuit Courts have not held that tBeykin
requirements apply to admiesis of prior convictionsSee e.g., Adam868 F.2d at 841 n.4
(recognizing that this is an issue on which Circuit courts are split).

However, the question as\Wright need not be decided herassuming arguendo that
BoykinandBradyapply to admissions of prior convictigrier the reasons set forth above the
record reflects that petitioner understood and wahisdight to a jury trial when he signed the
waiver of rights form. Petitioner has cited case holding that a defendant must be twice
advised, at the same proceeding, that he ideghtid a jury trial on the underlying offense and
also on the truth of the ijor conviction allegation.See Washington v. Kramédo. CV 09-5078-
DOC (PJW), 2010 WL 1947001 (C.D. Cal. Mar. 29, 20¢@itioner’s waiveof right to jury
trial applied to both substantive charge and to prior “strike” allegafioiigble v. Hernandez,
No. CV 06-3992 PSG (PLA), 2009 WL 296948QMCCal. Sept. 3, 2009) ((“Petitioner,
however, has cited no Supreme Court case holding that a defendant must be twice advise
same proceeding, of his federal rights: first@mnection with his plea on the substantive cha
and, second, in connection with the assion of a prior conviction allegation.’than v. A.A.
Lamarque, WarderNo. 03-1156MMC, 2004 WL 834694, at *4-5 (N.D. Cal. April 9, 2004)
(finding that waiver of constitutional rights djgal to prior conviction allegation as well as
underlying charge). In California, susbparate advisements are not requisse, e.g., People
Forrest, 221 Cal.App.3d 675, 677-81 (1990) (separatesminents are not required in a single

i
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plea proceeding where the defendant pleads guilty to a current offense and also admits a
conviction).

The court also notes that gether and his attorney were awansf the validity of his prior
convictions and petitioner chose notlitigate this issue in ordéo obtain a reduced sentence.
There is no evidence in the record that petitiagprior convictions werevalid. There is also
no evidence in the recotat petitioner would have insisted anury trial on the prior convictio
allegations if he had been separately informadl lle had that rightFurther, petitioner had
extensive experience with thamamal justice system, including three prior convictions, from
which it could reasonably be inferred that hes\aavare of the relevant circumstances and likg
consequences of his admissi@®ee Park v. Ralep06 U.S. 20, 37 (1992) ( “A defendant's pri
experience with the criminal justice system felevant to the questiasf whether he knowingly
waived his constitutional rights.”). It simply appears that petitioner weighed the costs and
benefits of stipulating to his jor conviction and made a ratiorgdgcision to pursue that route ir
exchange for a stipulated sentence significdothyer than he could have received if he was
found guilty after a jury trial. “It may be apppriate to presume that in most cases defense
counsel routinely explain the nature of the ofeemssufficient detail to give the accused notice
what he is being asked to admitUnited States v. Bigmaf06 F.2d 392, 395 (9th Cir.1990)
(quotingHenderson v. Morgat26 U.S. 637, 647 (1976)).

Moreover, even assuming further thatigiener’'s admission of his prior conviction

violated his federal constitutional right to due g@ss, habeas relief still would not be warrante

with respect to this claim because petitiodees not challenge the legitimacy of his prior
convictions or provide any evidea that they were invalid, and Hees not state that he would

not have entered the no contest pldee had been advised of thghit to a jury trial on the prior

prior

y

b of

convictions. Seee.g., Lowell v. Prunty91 F.3d 1358, 1359 (9th Cir.1996) (per curiam) (holdjng

that state trial court's failure to advise petitiotiet his admission to prior convictions would add

six years to his sentence was harmless errod@hidot warrant certificate of probable cause tc
appeal because petitioner did not dispute the validity of his priors) (Bitewht v. Abrahamson

507 U.S. 619, 628-30 (199Fteinsvik v. Vinzan640 F.2d 949, 955-56 (9th Cir. 1980) (findi
15
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no prejudice from trial court’s failure to advipetitioner of senteneg consequences of plea

where petitioner did notate directly that he would not hagatered plea had he known of them);

Yellowwolf v. Morris 536 F.2d 813, 817 (9th Cir.1976) (same).
For all of the foregoing reasanzetitioner is not entitled taelief on his claim that his
admission of the prior convicin allegations was involuntary.

3. Ineffective Assistance of Appellate Counsel

Petitioner filed a timely notice of appeal July 7, 2010, and requedta certificate of
probable cause from the California Superior Coiésp’t's Ex. 4 at 195. On July 26, 2010, th
Superior Court granted a céitate of probable cause on the following claims: “ineffective
waiver of constitutional rights;” “inadequate advisement of rights when admitting prior
conviction;” and “denial oMarsdenhearing.” Id. at 195. Before this court, petitioner claims
that in light of the fact thate sought and receivedcertificate of probable cause from the

i

* Cal. Penal Code § 1237.5 provides that:

No appeal shall be taken byettdefendant from a judgment of
conviction upon a plea of guilty or nolo contendere, or a revocation
of probation following an admissiaf violation, except where both

of the following are met:

(a) The defendant has filed withetltrial court a written statement,
executed under oath or penalty perjury showing reasonable
constitutional, jurisdictional, oother grounds going to the legality
of the proceedings.

(b) The trial court has executed and filed a certificate of probable
cause for such appeal with the clerk of the court.

In ruling on an application fazertificate of probable cause:

[t]he trial court's sole objective is to eliminate those appeals ‘having
no possible legal basis' by refusinggsue a certificate of probable
cause. [Citations.] $#on 1237.5 requires theadf court to certify

any arguably meritorious appeal t@thppellate courts. Thus, if the
statement submitted by the defand in accordance with section
1237.5 presents any cognizable issue for appeal which is not clearly
frivolous and vexatious, éhtrial court abuses its discretion if it fails

to issue a certifigte of probable cause. [Citations.]

Lara v. Superior Courtl 33 Cal.App.3d 436, 440 (1982) (quotiRgople v. Holland23 Cal.3d
77, 84 (1978)).
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Superior Court, his appellateunsel rendered ineffective assigtain failing to challenge the
voluntariness of his plesECF No. 1-1 at 13, 16.
The California Superior Court denied petiter’s claim of ineffective assistance of

appellate counsel in aasoned decision, as follows:

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

U.S. at 687).

Petitioner also argues that he suffered from ineffective assistance of
counsel (IAC). Petitioner allegethat his appellate counsel
performed deficiently by failing toaise the following issues on
appeal: the trial court did not adel Petitioner that he was giving

up his right to contest the prioomviction allegations; the trial court
never found a factual basis for count one when accepting the plea;
and his prior convictions did naupport the Penal Code section
667.5 enhancements that he received. . .

Petitioner fails to state a primiacie case for relief for 1AC.
(People v. Duvall(1995) 9 Cal.4th 464, 475.)

With regard to Petitioner's claim of ineffective assistance of
appellate counsel, the recorddsvoid of evidencehat appellate
counsel made unreasonable decisions in failing to raise the claims
Petitioner believes should habeen raised on appealStfickland

v. Washington (1984) 466 U.S. 688, 691.) Petitioner does not
provide any facts or reasonaldyailable documentary evidence,
such as affidavits from his adfae counsel, stating why these
issues were not raised on appe&u\all, 9 Cal.4th at p. 474.)

Moreover, Petitioner provides no evidence to support the claims he
believes should have been raisedappeal, or to show that these
claims had any merit. As sudBetitioner has not shown prejudice.
(See Chapman v. Californig1967) 386 U.S. 18, 24People v.
Roldan (2005) 35 Cal.4th 646, 735.)

ECF No. 14-13 at 2-3.

The clearly established federal law forfieetive assistance of counsel claims is
Strickland v. Washingtod66 U.S. 668 (1984). To succeed dstiacklandclaim, a defendant
must show that (1) his counsel's perforoceamwas deficient and that (2) the “deficient
performance prejudiced the defens&d’ at 687. Counsel is constitutionally deficient if his or
her representation “fell below an objective standdneasonableness” guthat it was outside
“the range of competence demanded of attorneys in criminal cddeat’687—-88 (internal
guotation marks omitted). “Counsel’s errors mustsieeserious as to deprive the defendant o

fair trial, a trial whose result is reliable Richter 131 S.Ct. at 787-88. (quotigjrickland 466

17
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A reviewing court is required to make evefjort “to eliminate the distorting effects of
hindsight, to reconstruct the ainmstances of counsel's challedg®nduct, and to evaluate the
conduct from counsel's perspective at the tinftrickland 466 U.S. at 66%ee Richterl31l
S.Ct. at 789. Reviewing coumsust also “indulge a strong presumption that counsel's condt
falls within the wide range of reasonable professional assistaBteckland 466 U.S. at 689.
This presumption of reasonableness means thatdtrt must “give the attorneys the benefit g
the doubt,” and must also “affirmatively entertéie range of possibleasons [defense] couns
may have had for proceeding as they di@uillen v. Pinholster__ U.S. |, 131 S.Ct. 1388,
1407 (2011) (internal quotation nka and alterations omitted).

Prejudice is found where “there is a r@aable probability that, but for counsel’s
unprofessional errors, the result of freceeding would have been differenStrickland 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” Id. “The likelihood of a different result mulsé substantial, not just conceivable.”
Richter, 131 S.Ct. at 792.

Under AEDPA, “[t]he pivotal question is wther the state cowstapplication of the

Strickland standard was unreasonabliel’at 785. “[B]ecause thtricklandstandard is a

ICt

112

general standard, a state court &asn more latitude to reasonably determine that a defendant has

not satisfied that standardRnowles v. Mirzayangé56 U.S. 111, 123 (2009).

The Strickland standards appb appellate counsel as well as trial coun&shith v.
Murray, 477 U.S. 527, 535-36 (198dtiller v. Keeney882 F.2d 1428, 1433 (9th Cir. 1989).
However, an indigent defendant “does not hagersstitutional right to compel appointed coun
to press nonfrivolous points requested by the client, if counsel, as a matter of professional
judgment, decides not fresent those points.Jones v. Barnegl63 U.S. 745, 751 (1983).
Counsel “must be allowed to decidat issues are to be pressettl’ Otherwise, the ability of
counsel to present the client’s case in aceatd counsel’s professional evaluation would be

“seriously undermined.'ld. See also Smith v. Stewa#i0 F.3d 1263, 1274 n.4 (9th Cir. 1998

sel

)

(Counsel is not required to file “kitchen-sink siebecause it “is not necessary, and is not even

particularly good appellate advocacy.”) There is, of coursepfigation to raise meritless
18
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arguments on a client’s behalbee Strickland466 U.S. at 687-88 (requiring a showing of
deficient performance as well as prejudice). Tlosinsel is not deficient for failing to raise a
weak issue.See Miller 882 F.2d at 1434. In order to estsiblprejudice in this context,
petitioner must demonstrate that, but for couasators, he probabhyould have prevailed on
appeal.ld. at 1434 n.9.

Petitioner’s claims of ineffective assistaof appellate counsate conclusory, vague,
and unsupported by any factual assertions. Orbtss alone, this claim should be deniSee
Jones v. Gomep6 F.3d 199, 204 (9th Cir. 1995) (*[c]dmsory allegations which are not
supported by a statement of specific fatdaot warrant habeaslief) (quoting James v. Borg
24 F.3d 20, 26 (9th Cir. 1994)).

In any event, for the reasons set forth abtive court has conatled that petitioner’s
claim that his plea was involuntary lacks mefiite failure of an attoey to raise a meritless

claim is not prejudicial.SeeJones v. Ryar691 F.3d 1093, 1101 (9th Cir. 2012). In addition,

because California law does not require a separate advisement and waiver of rights where

defendant in a single proceeding pleads guilty¢areent charge and also admits that he suffe
prior convictionsforrest 221 Cal.App.3d at 575-76, petitionedppellate counsel would not
have prevailed on any such claim. Nor wouldregel have prevailed on a claim that the trial
court improperly failed to find a factual basis fietitioner’s plea to thburglary charge. The

state court record reflects thatitioner conceded that thacts upon which his plea was based

were contained in the preliminangaring transcript. Resp’'t's EX.at 143. Further, in California

a plea of guilty or no contest faeses an appellate claim that the plea lacks a factual basis
People v. Voit200 Cal.App.4th 1353, 1365-66 (2011) (“a plea of guilty or no contest foreclq

an appellate challenge that the plea lacks a febasas”). Appellate counsel’s decision not to

include these claims in petitionedgect appeal in state court, bostead to focus on claims that

counsel believed were more meritorious, was "within the range of competence demanded
attorneys in criminal casesMcMann v. Richardsqr897 U.S. 759, 771 (1970). Accordingly,
petitioner is not entitled to lief on his claim that his appet@acounsel rended ineffective

assistance.
19
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l1l. Conclusion
Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ g

habeas corpus be denied.

—

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a
final order adverse to the applicant).

DATED: April 29, 2015.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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