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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | DIANE JAMES, No. 2:12-cv-1651 WBS AC
11 Plaintiff,
12 V. ORDER
13 | KIEWIT INFRASTRUCTURE WEST
" CO.,
15 Defendant.
16 In this slip-and-fall diversity action inwahg plaintiff-employee of the Sacramento
17 | County Sheriff's Department (“the Sheriff's partment”) and defendant-construction company,
18 | Kiewit Infrastructure West Co. (“Kiewit”), platiff brings suit for negligence and claims, inter
19 || alia, that she may be forcedrttire early from the Sheriff's [partment due to her injuries.
20 | Defendant has now moved for disclosure ofrilfis personnel recolpursuant to Pitchess v.
21 | Superior Court, 11 Cal. 3d 531 (Cal. 197#%),the ground that plaintiff's performance
22 | evaluations, disciplinary records, and employnagglication will help determine whether therg
23 | may be other factors that would affect pté#i’s “future employability.” Missing from
24 | defendant’s portion of the joiniscovery statement, however, is citation to any authority
25 | addressing the types of damages availablersopal injury actionsrad how those damages ar¢
26 | calculated.
27

! Defendant’s “future employability” argument is presumably directed to plaintiff's “future
28 | (continued...)
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At hearing on July 10, 2013, Kewit's counsejaed that the personndkfis needed intef

alia so that defendant’s antieifed expert witness, a vocatibeapert, can develop an opinion
regarding the mitigation of plaintiff's damageg alternative future employment. Defendant
contends that information plaintiff's personnel file, inluding her work history and
performance evaluations, are relevant to thesyyigobs for which she would be qualified and
which she would be obligated to pursue in order to mitigate her damages. Defendant has
however, provided the court wiiny information or authority garding California law regardin
mitigation of damages, the use of vocational experthis context, or the types of evidence uf
which such experts may rely. Unsupporteseasons that personnel records are regularly
produced in personal injury actions do not subtifor legal authority and do not provide this
court with a basis for decision.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendant shall file a brief no longer thawefipages setting fdrtthe necessary legal

background and support for its positionamrbefore Tuesday, July 16, 2013.
2. Plaintiff shall serve a reply brief within #e days from service of defendant’s brief

DATED: July 11, 2013

Mrz_—-—m
ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE

/mb;jame1651.pitchess.jol

earning capacity,” which defenddails to discuss, let alone define, in the joint discovery
statement. Independent research by the couetite that a plaintifinay recover for loss of
earning capacity (i.e., the loss of the ability to eaoney) if she is abl® prove the amount of
money she would have been readuy certain to earn if the injy had not occurred. Cal. Civ.
Jury Instr. (“CACI”) 3903D. “Loss of earning powis an element of general damages that m
be inferred from the nature of the injury, withwaithout proof of actual eamgs or income eithe
before or after the injury.’Hilliard v. A.H. Robins Co., 148 Cal. App. 3d 374, 412 (Ct. App.
1983). The test is not what theapitiff would have earned in thettue but what he or she coul
have earned; and the plaintiff may recover ewbere he or she wa®t working and earned
nothing. _Id.; see also Restatement (Second) of Torts § 924 cmt. d (2013).
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