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UNITED STATES DISTRICT COURT

FOR THE EASTERN

UNITED STATES OF AMERICA, and the

STATE OF CALIFORNIA et al., ex rel.
LOYD F. SCHMUCKLEY, JR.,

Plaintiffs,
V.
RITE AID CORPORATION,

Defendant.

DISTRICT OF CALIFORNIA

No. 2:12-cv-01699-KIM-EFB

174

ORDER

STATE OF CALIFORNIA, ex rel. LOYD
F. SCHMUCKLEY, JR.,

Plaintiffs,
V.

RITE AID CORPORATION,

Defendant.

Defendant Rite Aid Corporation (Rite Aid)oves to dismiss both Relator Loyd F.
Schmuckley, Jr.’s first amended complaint (BA@d the State of California’s Complaint-in-

Intervention (CIl). ECF No. 101. Califomand Schmuckley oppose, ECF Nos. 114, 117, and

Doc. 134

Rite Aid has replied. ECF No. 121. The cdwetd a hearing on March 23, 2018. ECF No. 122.
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As explained below, the court GRANTS RAal’'s motion to dismiss California’s Unjust
Enrichment claim with prejudideut otherwise DENIES the motion.

l. BACKGROUND

Under the False Claims Act (FCA), ayate individual can bring an action known
as aqui tamaction on behalf of the United States goweent against any individual or comparny

who has knowingly presented a falsdraudulent claim to the governmentnited States ex rel.

Anderson v. Northern Teleco®2 F.3d 810, 812-13 (9th Cir. 1995). Here, relator Loyd F.

Schmuckley alleges Rite Aid has submitted false claims for reimbursement in prescribing

‘Code

1” drugs, which may not be reimbursed unlessagerequirements are met. FAC 11 3,21. These

Code 1 drugs have restrictiobased on patient age or diagndbst must be met before the
appropriate government entity, here Medi-@uill reimburse for pescriptions for that
medication.Id. I 23. According to Schmuckley, “Califomregulations explidy state that the
pharmacist must have documentation of thegpdi8 diagnosis, in order for Medi-Cal to

reimburse the prescriptionfd. 1 24.

California has intervened in this caseadmms under the California FCA and filed

its ClI, alleging Rite Aid failed to comply with “@le 1 restrictions.” CIl { 4. More specificall
California alleges that “[ffrom 2007 to 2014,i{& Aid] knowingly submitted false pharmacy
claims to Medi-Cal and expregsiand impliedly made false c#itations through the Medi-Cal

electronic claims submissiom@ reimbursement procesdd. § 6. California alleges Rite Aid

made these impliedly false certifications in thwesys: (1) by not performing “the required Code

1 diagnosis review, verificath and confirmation before dispsing the Code 1 drug”; (2)
providing certification when “th&ledi-Cal beneficiary actuallgiid not have the Code 1 drug
diagnosis” or condition restrictiofiand/or” (3) Rite Aid “failed toadequately document its Coc
1 review and compliance [with] Code 1 regulationkl” Schmuckley has incorporated

California’s Cll allegations by referea in his FAC. FAC 11 2, 37, 40, 43, 47, 50.

~

e




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Il. LEGAL STANDARD

A party may move to dismiss for “failute state a claim upomhich relief can be
granted.” Fed. R. Civ. P. 12(b)(6). The caugy grant the motion only if the complaint lacks
“cognizable legal theory” or its factual allegations do netipport a cognizable legal
theory. Hartmann v. Cal. Dep’t of Corr. & Rehal¥07 F.3d 1114, 1122 (9th Cir. 2013). A
complaint must contain a “short and plain stagatof the claim showmthat the pleader is
entitled to relief,” Fed. R. Civ. P. 8(a)(2lhough it need not inatle “detailed factual
allegations,Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). But “sufficient factual
matter’” must make the claim at least plausibdtghal, 556 U.S. at 678. Conclusory or formulai

recitations of elemenido not alone sufficeld. (citing Twombly 550 U.S. at 555). In a Rule

a

[¢)

12(b)(6) analysis, the court mwstcept well-pleaded factual allegations as true and construe the

complaint in plaintiff's favor.Id.; Erickson v. Pardus551 U.S. 89, 93-94 (2007).
A claim grounded in fraud must be pleadwith the particularity required
by Federal Rule of Civil Procedure 9(byess v. Ciba—Geigy Corp. US217 F.3d 1097, 1103

(2003). Rule 9(b) applies to claims under the FG&e Ebeid ex rel. United States v. Lungwitz

616 F.3d 993, 998 (9th Cir. 2010). Rule 9(b) requagoarty to “state with particularity the

circumstances constituting fraud or mistake¢luding “the who, what, when, where, and how’

of the alleged fraudulent condudfess 317 F.3d at 1106 (quotingooper v. Pickettl37 F.3d
616, 627 (9th Cir. 1997)). In addition, “[t]he plaiiiimust set forth whais false or misleading
about a statement, and why it is falseld’. (quotingDecker v. GlenFed, Inc. (In re GlenFed, Ir
Sec. Litig.)42 F.3d 1541, 1548 (9th Cir.1994) (en banc)).

1. DISCUSSION

A. State of California’s Complaint

“To survive a Rule 9(b) motion to disss, a complaint alleging implied false
certification must plead with pacularity” that: “(1) the defenda explicitly undertook to comply
with a law, rule or regulation that is implicated in submitting a claim for payment”; “(2) clain
were submitted”; and (3) “the defendant was natampliance with that law, rule or regulation

Ebeid 616 F.3d at 998. In the Ninth Circuit, thengaaint need not “identify representative
3
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examples of false claims support every allegation.ld. The complaint must afford “notice of
the particular misconduct which is alleged to ¢ute the fraud charged so that [defendant] ¢

defend against the charge and not justydbat [it has] done anything wrongUnited States v.

United Healthcare Ins. Cd*United’), 848 F.3d 1161, 1180 (9th Cir. 2016) (citations omitted).

California need not “allege all factsipporting each and every instance” of a
violation, and “it is sufficient to &ge particular detalof a scheme to submit false claims pai
with reliable indicia that leatb a strong inference thatains were actually submittedEbeid
616 F.3d at 998-99 (internal quotation marks atation omitted). “[S]tatements of the time,
place and nature of the alleged fraudulent activities are sufficielmited 848 F.3d at 1180
(citation omitted). The complaint “need not allege a precise time frame, describe in detall
single specific transaction, atentify the precise method ustacarry out the fraud.’ld.
(internal quotation marks and citation omitted).

1. Express or Impliedralse Certification

The Ninth Circuit has recognized tHatse certifications may violate the
FCA.U.S. ex rel. Hopper v. AntpA1 F.3d 1261, 1266—67 (9th Cir. 1996). False certificatiof
may be express or impliedJniversal Health Servs., Inc. v. United StatE36 S. Ct. 1989, 1999
(2016) (‘Escobat'l). An express false certification ogswhen an entity seeking payment
affirmatively certifies compliance with a law,leuor regulation as padf the process through
which the claim for payment is submitted, despite noncompliaBbeid 616 F.3d at 998. In
contrast, implied false certification occurs whamnentity has previolysexpressly certified
compliance with a law, rule, or regulation désmoncompliance, and that obligation is again
implicated through submission of a claim for payment, even though a renewed certificatior
compliance is not requiredd. The submission of a claim fpayment following initial approva

of a grant funding agreement is an implicit reaffation of compliance. To establish implied

1 Julio Escobar was the relator who broutfjiet qui tam suit agaih&niversal Health
Services, Inc. undehe federal FCA.SeeEscobar 136 S. Ct. at 1997. The court uses this
shorthand to reduce confusion and to conform to the practice of other coeetse.gUnited
States ex rel. Campie v. Gilead Scis.,,I862 F.3d 890, 895 (9th Cir. 2017).
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false certification, a plaintiff musthow that (1) “the claim doe®t merely request payment, bu

also makes specific representations abougtioels or services provided;” and (2) “the
defendant’s failure to disclose noncompliance withterial statutory, redmtory, or contractual
requirements makes those representations misleading half-tfagtebar 136 S. Ct. at 2001.
In either situation, express orpired, the false certification @ompliance creates liability when
that certification is a @requisite to receipt of the government benedt.(citing Anton 91 F.3d
at 1266).

Here, California has pleaded false implieditieations at least, if not factually

false claims, by Rite Aid. First, Californiagalds the Med-Cal process for submitting claims ‘i

the drug is subject to Code 1 mastions and [that] these restiimbs have been met.” CII {1 44
Additionally, California ha alleged the pharmacy must, td gaid after an initial denial,
“resubmit the claim with affirmative statememwtscompliance with Code 1 requirementsd.

46. California also has pleaded details @€Rid’s own procedures for employing override
codes and documentation in relation to Code 1 drigy<[ 91, 93. Based on California’s revi
of “344 of [Rite Aid’s] prescrifion records out of [a] randomlylseted sample of 1,904 Code
diagnosis-related claims,” Califoia has alleged “Rite Aid did nperform the requisite Code 1
diagnosis review before dispsing the Code 1 diagnosisireged drug to the Medi-Cal
beneficiary for a substantipbrtion” of those claimsld. 11 99-100see also id]{ 103-06.
California also has alleged a lack of “golyarmacy-associate notation showing a Code 1
diagnosis review.1d. { 101. Had Rite Aid “performed thequisite Code 1 diagnosis review,
[Rite Aid] would have found thahe Medi-Cal beneficiary, in factlid not suffer from the Code
diagnosis or conditiomestriction for the subject Code 1 drudd. § 106. Thus, Rite Aid’s
submission of claims with override codegresenting Code 1 requirements were met when
Code 1 review was not performed, entailed th&ingpof “explicit lies ina claim for payment.”
Cll 11 107-11. These allegationkea together, sufficiently allege factually false claims mag
by Rite Aid. See United States v. Chéip. 2:04CV00859-PMPPAL2006 WL 1554546, at *9
(D. Nev. May 30, 2006) (use of codes and modifiiat did not meet Medicare definitions

constituted factually false claimg)nited States v. Somnia, Indlo. 1:15-cv-00433-DAD-EPG,
5
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2018 WL 684765, at *6 (E.D. Cal. Feb. 2, 2018) (dmesia-services claims submitted with fal
billing codes that triggered higher réborsement rates were factually false).

2. Scienter

Although Rule 9(b) requires pleading pauterized facts, glaintiff need only
generally allege facts showimgtent, knowledge or scientetJnited States ex rel. Lee v.
Corinthian Colleges655 F.3d 984, 996 (9th Cir. 2011). plead scienter under either the
California FCA or the federal FCA, the goverent must allege facts plausibly showing
defendant acted “knowingly,” which includes taal knowledge,” delibmte ignorance,” or
“reckless disregard.” Cal. Gov’'t Co@el2650(b)(3); 31 U.S.C. § 3729(b)(%&e United States
ex rel. Hendow v. University of Phoen#61 F.3d 1166, 1174 (9th Cir. 2006). Through this

definition, “Congress adopted thenoept that individuals and contractors ety public funds

have some duty to make a limited inquiry so asd@easonably certain they are entitled to the

money they seek.United States v. Bourseab31 F.3d 1159, 1168 (9th Cir. 2008) (internal

guotation marks, citation omittedjeeSiebert v. Gene Sec. Network, |ntS F. Supp. 3d 1108,

)
(¢

D

1119 (N.D. Cal. 2014) (“[T]hose who submit claitosthe government for reimbursement may be

acting in reckless disregard as te thuth or falsity of their submssions if they fail to take steps
to confirm the accuracy of those submissionsThe federal FCA'’s “reckless disregard” stand
is identical to the California FCA’s reckless disregard standdes United States v. Ctr. for
Employment TrainingNo. 2:13-cv-01697-KIJM-KJN, 2016 W4210052, at *6 (E.D. Cal. Aug.
9, 2016). Whether relators can provide suffitiewidence to carry the burden of proof with
respect to scienter is not resohadhe pleading stage of the case.

California successfully pleads scienter hdf@st, California pleads the existenc
of an agreement, called a “Provider Agreeniaeqjuiring Rite Aid’s canpliance with statutes
and regulations applicable to thkedi-Cal program; that Rite Aid f&ll not engage in or comm
fraud or abuse”; that Rite Aid hall comply with all of the Biing and claims requirements” by
statute; and that complying with this agreetigeprovisions “is a condition precedent to payms¢
to provider.” CIlI § 20. Another alleged agment, called a “CMC Agreement,” requires a

pharmacy provider such as Rite Aid to “assipresonal responsibilitfor verification of
6
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submitted claims with source documentsl.” § 21. California allegeRite Aid executed these
agreements on behalf of all its California storkek.J 52. Although California details numerou
communications about Code 1 drug compliance procedures from Rite Aid’s Vice Presiden
Pharmacy Operations, Director of Third Party Asiind Director of Third Party Operations to
all Rite Aid California pharmacy associates$l ] 89-94, California alsbas pleaded that Rite
Aid “did not perform any internaudits to see whether its pharores were reviewing, verifying
and confirming the Medi-Cal befigary’s diagnosis or conditn before dispensing the Code 1
diagnosis-restricted [drugs] and submitting claines¢for,” and therefore failed to comply with
its agreementsld. § 112. Although not required, Califoannas even provided allegations of
Code 1 violations on 529 sample claims out of a random sample of 1,904 claims, an alleg:
particular facts that suppor@alifornia’s allegation that RitAid did not conduct even a limited
inquiry. SeeCll 1 115, App. A. At hearing, Rite Ainoted that no pharmacist name was
identified in these allegations. But the apperdicalifornia’s Cll inclues a store number daté
beneficiary number and otheffammation. And California haslajed the appendix is a sample
of Rite Aid’'s “Code 1 diagnosisestricted claims.” CII § 98. it Aid therefore has sufficient
allegations from which to review its own reds against the Cll Apmelix and determine which
pharmacists are involved the activity underlying California’s complaint.

When viewing the alleged lack of any inquagainst Rite Aids requirement that
“pharmacy associates . . . complete the disperdipgescription drugs within certain times” ar
rewarding “pharmacists with bonus compensatidhaf pharmacist met taggysold prescription
counts,” ClI 1 113-14, the court fiscCalifornia has sufficiently plead scienter in the form of
reckless disregardSee Boursegalb31 F.3d at 116&iebert 75 F. Supp. 3d at 1119.

California also has pleaded scienter in the form of pharmacy associates’ act
knowledge of Code 1 violatiorterough resubmission for paymentafginally denied Code 1
claims by false or fraudulent override cod€dl {1 107. Because Ri#id delegated to its
pharmacy associates Code 1 regulation compliance duties, these employees’ knowledge

imputed to Rite Aid. CII 11 54-61, 71, 73, 77-78, 82-83, 86(4ark Equip. Co. v. Whea®2
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Cal. App. 3d 503, 520 (1979) (employee knowledge imputed to employer where employeg acts

with apparent authority).

Rite Aid’s reliance orJnited States v. Scan Health PJayo. CV 09-5013-JFW
(JEMX), 2017 WL 4564722, at *5 (C.D. Cal. Oct. 5, 201 Bwbbet)? is unpersuasive. There,
without acknowledging the NihtCircuit’s opinion inBourseay 531 F.3d at 1168, the court
adopted a scienter pleading reqment from securities fraud & determining that plaintiff
“must sufficiently plead at least one [of the cogimn’s] officers had the tpiisite scienter at th
time they made the allegedly misleading statements.” (citation omitted). This court in this
however, is bound by the Ninth Circuit’s opinionBourseaudiscussing the scienter required
under the FCA. 531 F.3d at 1168. Baurseauthe Ninth Circuit credéad Congress’s attempt t
remedy situations where “an individual has iedrhis head in the sand’ and failed to make
simple inquiries,” reasoning th&ongress adopted “the concept [of] . . . some duty to make
limited inquiry so as to be reasonably certain they are entitled to the money theyldegsiting
S. Rep. No. 99-345, at 20 (198&¢&e also United States v. CopelaNo. CV-08-3065-FVS,
2010 WL 5394854, at *3-6 (E.Wash. Dec. 23, 2010) (quotipurseaty examining whether

defendant “conducted reasonable pnatdent inquiries,” finding juryvould be compelled to fing

defendant “buried his head in the sand” anceobag defendant “did not conduct a meaningful

investigation ohis own”).

The court is unpersuaded that¢ thupreme Court’s decisionliscobaraffected
the Ninth Circuit’'s decision iBourseau. Escobdocused on materiality, with passing
references to scienter. 136 S. &t1996, 2001-04. The Ninth Circuit has cigmurseawand
Escobartogether without distinguishirntpose cases or suggesting tBatobarmodified
Bourseau United 848 F.3d at 1174ee also Gonzalez v. Planned Parenthood of Los Angel
759 F.3d 1112, 1116 n.3 (9th Cir. 2014) (distinguishing facts there from thBserseau
because defendant “did not fail to make simptpiiries as to thproper billing methods”)

(internal quotation marks and citation omitted).

2 Swoben was the relator in that caS=e Swober2017 WL 4564722, at *3.
8
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3. Materiality

“[A] misrepresentatiorabout compliance with statutory, regulatory, or
contractual requirement must be material ®@overnment’s payment decision in order to be
actionable under the [FCA].Escobar 136 S. Ct. at 2002. This misrepresentation “cannot b
deemed material merely because the Govenhhesignates compliance with a particular
statutory, regulatory, orontractual requirement ascondition of payment.’Id. at 2003 (citations
omitted). Nor is a misrepresentation materiatetyebecause “the Government would have th
option to decline to pay if it knewaf the defendant’s noncompliancedd. Materiality “cannot be
found where noncompliance is minor or insubstanti&d.”

Proof of materiality can inade “the Government’s deston to expressly identify
provision as a condition of payment” and i@dance that the defendant knows that the
Government consistently refuses to pay claims in the mine run of cases based on noncomj
with the particular statutory, regubay, or contractual requirementld.

California has sufficiently alleged materialitgeeCll {1 45-46, 89-92, 109.
Specifically, California has alleged Medi-Cadgstems are programmed “to automatically der
every claim for such Code 1 drugs when it is submitted for the first tibdef 45. The
pharmacy therefore must “resubmit the claim vatfirmative statements of compliance with
Code 1 requirements.Id. § 46. California has pleaded Rite Aid’s knowledge of the
government’s refusal to pay in the form of Rétiel's Vice President of Pharmacy Operations’
writing to “all California pharmacy associatesid explaining Code 1 drug procedures “to
prevent any claim recovery dag third party audits,” inluding anticipated Med-Cal
representatives coming “to inspeefected prescription recordsidi“detect errors and fraud.”
Id. 191 89-90. As noted in one of these comroations, “If documentation has not been made
the hard copy and the claim is examinedmaudit, payment will be recoveredd. 1 90;see
alsoid. 1 92. Rite Aid’s Director of Third PartAudits and Rite Aids Vice President also

communicated similar information to all [@arnia pharmacy associates in writingd. 1 91.

1%}
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based on a failure to comply with Code 1 drugcpdures. Thus, at thegalding stage, this cout
finds California has sufficiently alleged materiality.

Rite Aid’s argument that Code 1 regutats are not material because Rite Aid
could have sought a Treatment Authorization Ratjfor a beneficiary who did not satisfy Cod
1 diagnosis restrictions lacks merit. The California Department of Health Care Services d(
automatically approve Treatment AuthorizatiorgRests; rather, the Depaent denies these
requests for a host of reasor8eeRequest for Judicial Notiq®JIN), Ex. C, ECF No. 1153In
other words, California’s altgtions do not include Treatmehtithorization RequestsSeeCl|
1 97. At hearing, California confirmed nonetloé allegations of Code 1 violations on 529
sample claims out of a random sample of 1,8@#ns was a Treatment Authorization Reques
claim. SeeCll App. A. Nothing in California’s gading indicates to the court that “the
Government regularly pays” claims that do natform to Code 1 diagnosis restrictions and d
not involve an approved TreatmteAuthorization RequestSeeEscobar 136 S. Ct. at 2003.

4, Claims to the Government

Rite Aid does not contest the sufficienalyCalifornia’s pleading of this element
of a false claim, and it is well plecseeClI 11 39, 97.

5. Other Asserted Rule 9 Deficiencies

a) Scheme to Defraud

Rite Aid contends California’s complaitis fatally deficient because it fails to

allege any particularized facts showing anyfhalent scheme to defraud the government.” E

No. 101 at 23. Not so. “[l]t is sufficient to allegarticular details of a scheme to submit false

claims paired with reliable india that lead to a strong inferee that claims were actually

3 “The court may judicially notie a fact that is not subjectreasonable dispute becaus
(1) is generally known within #hterritorial jurisdiction, or (2) can be accurately and readily
determined by trial courts from sources whoseugacy cannot reasonalilg questioned.” Fed.
R. Evid. 201(b). Exhibit C isudicially noticeable as a matter diblic record “obtained from a
governmental website” of a staéxecutive branch agenclreciado v. Wells Fargo Home
Mortgage No. 13-00382, 2013 WL 1899929, at *3 (N.D. Cal. May 7, 20R8)alyzed Veteran
of Am. v. McPhersgmNo. 06-4670, 2008 WL 4183981, at *5 (N.D. Cal. Sept. 9, 2008). Thu
court may judicially notice this document.

10
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submitted.” Ebeid 616 F.3d at 998-99 (intesl quotation marksral citation omitted).
“[S]tatements of the time, place and nature efdheged fraudulent activities are sufficient.”
United 848 F.3d at 1180 (citation omitted). The cormléneed not allege precise time frame
describe in detail a single specifransaction, or identify the preei method used to carry out t
fraud.” Id. (internal quotation marks and citation omitted).

Here, California has alleged sufficientlyrpeular details of a scheme to submit
claims for Code 1 drug prescriptis in which Rite Aid did not comply with Code 1 requireme
by delegating Code 1 compliance to its employbes failing to conduct even “a limited
inquiry” to ensure compliance. CII | 6, 39, 54-61, 84, 89-94, 107 Bl2seay 531 F.3d at
1168. California alleges a specific time frame from 2007 to 2014 and alleges multiple
transactions failed to complyitlv Code 1 requirements, offering examples based on review
randomly selected sample of Rite Aid’'s Cddelaims. CII § 97-98. Although California
characterizes its allegations as identifyingeéh“false or fraudulent schemes,” at bottom
California alleges a fraudulent scheme infthren of Rite Aid’s delegating to employees
responsibility for Code 1 compliance, employeeinigto comply with Code 1 regulations and
Rite Aid’s submitting claims for payment on improperly dispensed Code 1 drugs. Californi
allegations that Rite Aid “did not compledecumentation of the necessary Code 1 diagnosis
review and verification” or “maintain any dementation of the beneficiary’s diagnosis or
condition” that shows Code 1 compliance,FEo0. 114 at 15, are afjations setting forth
particular details about the “nature of the alleged fraudulent activiti&se’United848 F.3d at
1180. Moreover, this failure talocument the meeting of Coderestrictions for medical

supplies,” as required by California Wigge & Institutions Code section 14124.&upports

4 California Welfare & Institutios Code section 14124.1 states:

Each provider, as defined in Sect 14043.1, of healtbare services
rendered under the Medi-Cal program or any other health care
program administered by the department or its agents or contractors,
shall keep and maintain recordEeach service rendered under the
Medi-Cal program or any other health care program administered by
the department or its agents or cantors, the beneficiary or person

to whom rendered, the datéhe service was rendered,
and any additional information as the department may by regulation

11
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California’s implied certificatiortheory along with Rite Aid’s alleged execution of agreement
promising to maintain suatecords. CIl 11 20-21, 52.
To the extent Rite Aid believes California has not sufficiently alleged a scher
defraud the government because California hasuiticiently alleged scienter, the court has
already addressed that argument above. Andiatit need only generallallege facts showing

intent, knowledge or scienteCorinthian Colleges655 F.3d at 996.

b) Particularity of False Claims

Rite Aid contends California “fails tdlage a single specific example of what
override code was used in connection with arecse claim, and how or why the use of that
unidentified code in that insihce in connection with that wantified claim was ‘false’ or
‘fraudulent.” ECF No. 101 a23 (emphasis removed). RAéd also asserts the appendix
California attaches to its complaint, ClI, Ex. @ges not set forth “any ‘false’ claims, much les
any pleaded with the specificitgquired by Rule 9(b).” ECF No. 101 at 24. Rite Aid conteng
California’s complaint describes the conduct sunding the 529 claims in the appendix “in or
the vaguest and most generalized ternid.”

The court has addressed these contentions in addressing the elements of ar
claim above. Moreover, Californ@eads that Rite Aid, in its awresponse to interrogatories,
has described its own computes®m’s override code as “compiiksef a sub-clarification code
prior authorization code, argtior authorization number” tbe filed in by a pharmacist
“responsible for assessing whether the Code 1 remeints have been met.” CII § 82. Califor
has also offered details of the code overridi#s Aid communicated to all California pharmacy
employees.ld. 1 84-90. And Rite Aid’s criticism dalifornia’s exhibit as lacking any

“indication of why [the 529 claimgre ‘false™ is unavailing.SeeECF No. 101 at 24. The lack

require. Records required to lept and maintained under this
section shall be retained by th@yider for a period of 10 years from
the final date of the contracperiod between the plan and the
provider, from the date of completion of any audit, or from the date
the service was rendered, whichever is later, in accordance
with Section 438.3(u) of Title 42 of the Code of Federal Regulations.

12
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of documentation of Rite Aid’'sompliance with Code 1 proderes is squarely part of
California’s allegations. This is sufficient at the pleading stage.

C) Code 1 Violations

Rite Aid contends California has not pleaded any Code 1 Regulation violatiops.
According to Rite Aid, any documentation erraach as the alleged lack of a “pharmacy-
associate notation” showing a Code 1 diagn@3isf 99-102, is not eegulatory violation, ECH

No. 101 at 25. Under the applicabégulations, the “practitionevho issues a prescription for :

54

Code 1 supply drug shall document” that the pdsediagnostic conditin satisfies Code 1
restrictions. Cal. Code Regs. tit. 22, 8 5147@(c) The “dispenser,” or pharmacist, “shall
maintain readily retrievable documentatiortloed patient’s diagnostic or clinical condition
information that fulfillsthe Code 1 restriction.1d. § 51476(c)(2). Rite Aid contrasts the word
“maintain” to the word “document,” notingspensers also are required to “document the
transmittal date and the name of prescriber @etinployee or agent who is legally authorized|to
transmit such information” when “Code 1 diagnostic or clinical condition information is
transmitted to the dispenser other than by personal handwritten order from the presictiber.}
Thus, Rite Aid claims, the lack of a pharmagsociate notation showing a Code 1 diagnosis
does not violate Code 1 regulations because prasts need only maintain that notation if the
prescribing practitioner documisnt. ECF No. 101 at 25-26.

Rite Aid also asserts the lack of Catldiagnosis or condition documentation in

—

medical records from doctors allegedly examibgdCalifornia would show only “an absence ¢
documentation but not an absence of the codiagnosis or condition.’'ECF No. 101 at 26
(emphasis removed). This argument misses the pbthat lack of documntation: without that

documentation, Rite Aid as a “dispenser” couldl mave possibly “maintained readily retrievaljle

documentation of the patient’s diagnostic or clinical condition information that fulfills the Code 1

restriction.” Cal. Code Regs. tit. 22, 8 51476(k)(Even if the doctor must document and the

pharmacist need only maintain documentationatiegyed lack of documentation maintained by

=

Rite Aid states a regulatoryolation. Additionally, Californigstill alleges an FCA claim throug

its allegations related to Rite Aid’s executiiprovider and CMC agements, including that
13
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Rite Aid agreed “that no claim shall be submitted until the required source documentation
completed and made readily retrievable in acaonce with Medi-Cal states and regulations.”
Cll 1 21;see Escobarl36 S. Ct. at 1995 (finding implied certification can be a basis for FC4
liability when “defendant submits a claim for payment that makes specific representations
the goods or services provided, but knowingiisfo disclose the dendant’s non-compliance
with a statutory, regulatory, @ontractual requirement”).

The court DENIES Rite Aid’s motioto dismiss California’s FCA claims.

6. Unjust Enrichment

Rite Aid moves to dismiss California’s ataiof unjust enrichment, asserting thig
claim “is not a cause of action at allECF No. 101 at 20-21California cites tAstiana v. The
Hain Celestial Group, In¢.783 F.3d 753, 762-63 (9th Cir. 201&%serting “[tlhe Ninth Circuit
has rejected this argument.” ECF No. 114 at 33.

Here, Rite Aid is correct: “in Californidhere is not a standalone cause of actio
for ‘unjust enrichment,” which isynonymous withrestitution.” Astiana v. Hain Celestial Grp.
Inc., 783 F.3d 753, 762 (9th Cir. 2015). Although thinth Circuit has stated “a court may
construe the cause of actionaaguasi-contract claim seeking ragion,” the court is unable to
do so here because California’s unjust enrichment allegations do not sufficiently plead sug
guasi-contract claim, if one existSeeCll 11 124-26Astiang 783 F.3d at 762 (citinButherford
Holdings, LLC v. Plaza Del Re223 Cal. App. 4th 221, 231 (2014)).

The court therefore GRANTS Rite Aidrsotion to dismiss California’s Unjust
Enrichment claim. At hearing on this motione tBtate agreed its payment by mistake claim V
sufficient for pleading restitution as an alternatequitable remedy. Hr'g Tr. at 26:7-27:15, E
No. 126. The court therefore dim®ses the claim with prejudice.

7. Payment by Mistake

Rite Aid also moves to dismiss Califortsalaim of payment by mistake. Rite
Aid asserts this quasi-contractu#im should be dismissed “besauthe [clomplaint has allege
that either a Provider Agreement or a CMC Agreatmor both, exists eering the subject matte

set forth in the [c]omplairit. ECF No. 101 at 27 (citingnited States ex rel. Jordan v. Northro
14
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Grumman Corp.No. CV 95-2985 ABC (Ex), 2002 WL 338748, at *7, n.4 (C.D. Cal. Sept. 2
2002) (“[T]he Government may not pursue the ieastractual remedies of unjust enrichmen
and payment by mistake where valid contracts exist . . . .")).

Rite Aid’s argument does not square witld&el Rule of CivilProcedure 8(d)(2)
which permits a party to “set out 2 or more etia¢nts of a claim or defense alternatively or

hypothetically, either in a single got or defense or in separatees.” Moreover, Rite Aid’s

authority is a case granting a motion for summadgment; that authority therefore inapposite.

SeeJordan 2002 WL 35628748, at *7 n.Baracor Fin., Inc. v. Gen. Elec. Capital Cor6
F.3d 1151, 1156 (9th Cir. 1996) (appfain final partial judgment).

The court DENIES Rite Aid’s motion to dismiss California’s payment by mist
claim.

B. Schmuckley’'s Complaint

1. Standing

Rite Aid moves to dismiss Schmuckley’'slézal FCA claims for lack of Article Il
standing, arguing Californilaas “intervened on each and evemirml in the Relator Complaint.”
ECF No. 101 at 28-29. But Rited\bverstates. California has omgrtially intervened in this
case, asserting claims under the California @A claims for equitablrelief on behalf of
California. CII 11 118-30, Prayer for Relief38-40. The United States has declined to
intervene. ECF No. 38. In his opgva complaint, Schmuckley assequsi tamclaims under the

federal FCA. FAC 11 37-45. Agqaii tamplaintiff, therefore, Schmuckley sues on behalf of {

United States’ interests in thigise. Medicaid is a jointlyhded state and federal program and

the federal government makes quarterly grants to each state to partially reimburse the sta
federal share of these expenditur€ge42 U.S.C. § 1396t seq. Arkansas Dep't of Health and
Human Servs. v. Ahlbors47 U.S. 268, 275 (2006). If Schnkley can successfully show Rite
Aid engaged in FCA violationshen the federal governménpartial reimbursement to
California would be an “injuryn fact” that is concrete, particularized and acté&iends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), In628 U.S. 167, 180-81 (2000). Such injury wa

be directly traceable to anyaessful FCA violations, and aviarable decision to Schmuckley
15
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would permit recovery of improperly granted reimbursemelats.Schmuckley retains standing
to prosecute the federal FCA clainfSee, e.gU.S. ex rel. Bilotta v. Novartis Pharm. Corp0
F. Supp. 3d 497, 511-12 (S.D.N.Y. 2014) (observingetfator’s . . . complaint continues to be
the operative complaint for all non-intervened claims”); 31 U.S.C. 8 3730(c)(1) (permitting
relator to “have the righto continue as a party to thetiaa, subject to” some limitationsig.

8 3730(d) (permitting relator a recovery when gomeent proceeds with an action). Rite Aid
cites to 42 U.S.C. § 1396b(q)(5), which provifi@sds collected under that paragraph “shall b
credited exclusively to . . . the Federal healihe program (including énState plan under this
subchapter) . . 'SeeECF No. 121 at 23. But Rite Aid’station does not account for the fede
government’s partial reimbursement to Califaror the California FCA scheme under which
California actually has intervened.

Rite Aid also has not shown “that unrestied participation dumg the course of
litigation by [relator] would be for purposes ledrassment or would cause the defendant und
burden or unnecessary expensgge31 U.S.C. § 3730(c)(2)(D).Rite Aid’s bare assertion tha
Schmuckley’s continued active, unrestrictedipgation “would subject Rite Aid (and the
Court) to undue and duplicative motion practitiscovery demands, and scheduling concerns
not a “showing” under 8 3730(c)(BY). Here, Rite Aid moved to dismiss the claims of both
California and Schmuckley in a single motion, Sackiey has maintained federal FCA claims
which California has not intervened and theredseason before the court to limit Schmuckle
participation at this stage ofdhitigation. This court, under Beral Rule of Civil Procedure 16
and through its inherent power, can mngamé#his case to prevent duplicatiodBeeUnited States v.
W.R. Grace526 F.3d 499, 509 (9th Cir. 2008);re Phenylpropanolamine (PPA) Prod. Liab.
Litig., 460 F.3d 1217, 1227 (9th Cir. 2006).

® Title 31, United States Codsgction 3730(c)(2)(D) states:

Upon a showing by the defendant that unrestricted participation
during the course of élitigation by the pem initiating the action
would be for purposes of harassment or would cause the defendant
undue burden or unnecessary expense, the court may limit the
participation by the person in the litigation.
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Schmuckley also has standing under @alifornia FCA despite California’s
intervention with respect to Schnikley’s California FCA claims.CompareCll {1 118-123with
FAC 1 47-52. Under California Governmé&ode section 12652(e)(1), “[t]lo@ii tamplaintiff

shall have the right to continaes a full party to the action” en “[i]f the state or political

subdivision proceeds with the action” with “primagsponsibility for prosecution of the action|

See United States v. Sequel Contractors, #@2 F. Supp. 2d 1142, 1148 (C.D. Cal. 2005)
(where “Orange Countgpted to intervene jui tamplaintiff still had “standing under the
California FCA” as “full party tahe action,” and same plaifitalso had standing “under the
FCA as aqui tamplaintiff” where the United States dewd to intervene) (citing Cal. Gov't
Code 8§ 12652(e)(1)).

2. Incorporation of California’s Complaint-in-Intervention

Rite Aid also contends Schmuckley fditsstate a claim under the federal FCA.
ECF No. 121 at 23. Rite Aid argauen part that Schmuckley’saorporation of California’s ClI
into his FAC is improperld. While Rite Aid’s argument hass@ persuasive value, the court
finds Schmuckley’s representatioatshearing sufficient to overoee Rite Aid’s contentions, as
explained below.

Attorneys have a nondelegable respotigfhinder Federal Rule of Civil
Procedure 11 to personally validate the truth of filed pagarse Connetics Corp. Securities
Litigation, 542 F. Supp. 2d 996, 1005-06 (N.D. Cal. 2008»urts have stricken allegations
where a party has not independgmntvestigated the allegations it makes or incorporates by
reference.See id(striking allegations bagdeon SEC complaint whereagphtiffs did not contend
they conducted independent invgation into facts allegedNlaine State Ret. Sys. v.
Countrywide Fin. Corp.No. 2:10-CV-0302 MRP, 2011 W4389689, at *20 (C.D. Cal. May 5,
2011) (granting motion to strilkadlegations copied from compptes in other cases because

“[p]laintiffs’ counsel does not claim to have take. . measures to investigate the bases for

allegations in other complaints they citeQpnde v. Sens&59 F. Supp. 3d 1064, 1071 (S.D. ¢

2017) ("Plaintiff may not rely on the unsubstantiated allegations iatthehed state-court

17
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complaints to defeat the[] Motions to Dismiss,” bilte [c]ourt will consider the various primar
documents attached to those complaints”).

In his complaint, Schmuckley merely states he “incorporates by reference al
allegations of the State of California’s [CII|FAC 1 2. Schmuckley offers no explanation for
this incorporation, only repeag in a more specific fashion hirscorporation “by reference” of
“paragraphs 1-117 of the StatkCalifornia’s [CII].” Id. § 37, 40, 43, 47, 50. Additionally,
Schmuckley does not explain in his opposition tie Rid’s motion to dismiss that he conducte

any form of investigation dnquiry into the allegationsmcorporated by referenc&eeECF

No. 117 at 9, 22-23 (explaining alldgmns in California’s Cll “areadopted and incorporated into

the Relator's FAC”). Howevest hearing, the court confirmedtivSchmuckley and the State
California that Schmuckley h@snducted an independent intigation and has conferred with
the State of California tbughout this litigation. Hr'gr. at 27:19-28:15. Based on
Schmuckley’s representations, the court thereforesiders Schmuckley’s allegations in the Ff
and the incorporateallegations from California’s ClIlI together.

Rite Aid’s motion relies heavily on é'very close similarity” between the
California FCA and the federal FCA to advanseatguments and contends its arguments apj
to both California and SchmuckleieeECF No. 101 at 9 (citinGalifornia ex rel. Grayson v.
Pacific Bell Tel. Cq.142 Cal. App. 4th 741, 746 n.3 (200&¢e also idat 7, 8 n.1 (asserting
“the Relator Complaint fails for the same reas@ss‘the State’s Complaint” and stating that
“[u]nless otherwise indicated . . . each argumenderas to] the State Complaint in this motio
applies equally to the Relator Complaint”). Cotesi$ with the court’s analysis above, the cou
DENIES Rite Aid’s motion to dismiss Schmuckley’s complaint.

V. CONCLUSION

Based on the reasons set forth above, the court:
- DENIES Rite Aid’'s motion to dimiss California’s FCA claims.
-  GRANTS Rite Aid’s motion to dismiss G®rnia’s Unjust Enrichment claim,

with prejudice.

- DENIES Rite Aid’s motion to dismiss @Grnia’s Payment by Mistake claim.
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- DENIES Rite Aid’'s motion to dismiss Schmuckley’s complaint, as descril

above.

Rite Aid shall file its answenwithin twenty-one (21) days.

IT 1S SO ORDERED.
DATED: September 5, 2018.

UNIT!

STATES DISTRICT JUDGE
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