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UNITED STATES DISTRICT COURT

FOR THE EASTERN

UNITED STATES OF AMERICA, and the

STATE OF CALIFORNIA et al., ex rel.
LOYD F. SCHMUCKLEY, JR.,

Plaintiffs,
V.
RITE AID CORPORATION,

Defendant.

DISTRICT OF CALIFORNIA

»  No. 2:12-cv-01699-KIM-EFB
ORDER

STATE OF CALIFORNIA, ex rel. LOYD
F. SCHMUCKLEY, JR.,

Plaintiffs,
V.

RITE AID CORPORATION,

Defendant.

Three related motions are befddhe court. DefendaRtite Aid moves to exclude

plaintiffs’ proposed sampling methodology, Sdimgp Mot., ECF No. 195, and also moves to
exclude and strike allegedly umiely evidence and an expeappinion accompanying plaintiffs’
opposition to defendantgiotion to exclude, Def.’s Mot. Strike, ECF No. 208. Plaintiffs mimv

exclude portions of the expert report and testiynof Rite Aid’s expert Roy J. Epstein, Ph.D.
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Pls.” Mot. Exclude, ECF No. 206. On July 15, 2019, the court heard oral argument on the
motions. W. Paul Lawrence, Jennifer Bartletd &mian Barrow appeareash behalf of relator

Loyd Schmuckley; Emmanuel Salazar and Bernice ¥ppeared on behalf of intervenor Statg

California; Benjamin Smith appeared on behalRde Aid. At the conlusion of the hearing, the

court permitted each party fourteen day§lesupplemental briefing addressing two narrow
guestions posed by the court. Thereaftermmb#er was submitted for resolution by written
order. Having thoroughly considered the motjawpplemental briefs and arguments at hear
the court DENIES all the motionsrfthe reasons provided below.

l. BACKGROUND

A. Relevant Factual Background

Given the substance of the pending motjahes court tailors its factual summary
to the development of the samplimgthodology at issue. In thagii tamaction, relator Loyd F.
Schmuckley, Jr. and intervenor plaff State of California (collectively “plaintiffs”gdlege Rite
Aid is liable under the False Claims Act (“FOdnd the California False Claims Act (“CFCA’
for failing tocomply with “Code 1 restrictions” as requddy Medi-Cal reimbursement
regulations. Complaint-in-tervention (“CII”), ECF No. 75, 11 4, 6, 118-123. Although it ha
declined to intervene, the United States resa real party in intereso this action under
31U.S.C. § 3730(b)(1) SeeNot. of Declination, ECF No. 38.

As relevant here, when the United Stated the State dfalifornia (collectively

“the government)investigated whether to intervene astiea to this action, there were severa

layers to their investigation. €Hirst layer was focused on the natof Rite Aid’s obligations a
a provider under the Medi-Cpfogram. Opp’'n to Sampling Mot., ECF No. 202, at 5. As an
eligible Medi-Cal provider, €., a provider able taeceive reimbursement for prescription

medications covered by Medi-C&ljte Aid was required to execute several provider agreem

in which it agreed to comply with alllesantrules and regulations, inaling certain prescriptiof

documentation and certification recgments. CII {1 20, 52. Onectuagreement, known as the

1 Where the State of Californacts only on its own behathe court refers to it as
“California” below.
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Medi-Cal telecommunications prioler and biller agreement, oomputer media claim (“CMC”)
agreement, allows Rite Aid to submit reimbungat claims electronidig through the Medi-Cal
system.ld. 11 21, 52. Here, too, Rite Aid agreeattanply with Medi-Cal documentation rule
as a condition to utilizinglectronic claim submissiond.  21.

When a provider such as Rite Aidlsnits a prescription reimbursement claim
through the CMC system, the typeprescription dictates thease with which the claim is
processedld. 11 43-47. If a claim presption involves a Code?drug, the system will
automatically reject #nclaim because of heightened nesibns placed on those drugl.  45.
This automatic rejection occurs only when@d€ 1 claim is submitted for the first timkl. For
an initial Code 1 claim to be processed, the pl@vmust resubmit theam with an affirmative
statement that Coderequirements have been satisfiédl. § 46. This resubmission and
affirmative statement comes in the form ofamerride code provided by the CMC systelah.

1 47. Under the Medi-Cal provider manualdaploy an override code to a rejected Code 1
claim, the provider must confirméhCode 1 drug is restricted athe restrictions are satisfied.
Id.

Rite Aid’s internal policis and computer-based dispensing system largely tra
these requirementdd. 1 82. Before a Code 1 claim is presed to Medi-Cal, Rite Aid’s syster
generates a warning to alert the phacy of the Code 1 transactiold. The Rite Aid associate
processing the transaction must then folbbgeries of verification and documentation
instructions to ensure the prescriptmmplies with Code 1 restrictiond. If the associate
meets these requirements, and the Pharmacist agpeoventernally generated override code
used to bypass the Code 1-relatedning in Rite Aid’s systemld.; Opp’n to Sampling Mot. at
7. If, however, the Code 1 prescription does nohgly with Code 1 restrictions, then the Rite

Aid associate must contact the prescribatdtermine whether a change in drug therapy is

2 Code 1 drugs are those “identified on theLgBledical List of Contact Drugs] with the
asterisk (“*”) symbol” and “require prior authaation in accordance with Cal. Code Regs. tit.
22, 8 51003.” CII 1 38.
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necessary or a treatmentlaarization request (“TAR®must be submitted to Medi-Cal for
approval.ld. 1 84. In either event, if the pres@itmodifies the presiption or provides
additional information, the mafitation must be dagmented by the associate in hard coful.
The documentation must then be scannedRit® Aid’s systenfor easy retrievalld. § 85.

The second layer of the government’s priervention investigation pertains to
sampling. Because of the sheer volume afridgprocessed by Rite dithrough the Medi-Cal
system, the government deploy&dtistical sampling technigs to “determin[e] whether
intervention in th[isjgui tammatter was worthy and meritoriousOpp’n to Sampling Mot. at 7.
Specifically, the government sought to “estimptfe number of, peemtage of, and total
payments associated with false claims magl®ite Aid to Medi-Cafor Code 1 drugs.ld. at 8
(citing Petron Rep., ECF No. 204-1). Totts, the governmerteveloped a sampling
methodology testing whether @&Aid associate, when meitlva Code 1 rejection message,
“actually performed the requisite Code 1 mwj verification, and documentation” before
utilizing the override cod process the claimd. at 8; Cll 1 97-106.

To develop this methodology, the govermhasked the California Department (

Health Care Services (“DHCS”) to pull a subskpaid claims from its rules-based software

program known as Symmetry. Opp’n to Samplhgt. at 9 (citing Yew Decl. § 5, ECF No. 39t

1; Petron Dep., ECF No. 204-3, at 32:4-12). Tadmuest produced a batch of 10,810 claims
submitted by Rite Aid for Code 1 restrictédigs without a TAR inveling service dates from
2010 through 2013ld. (citing July 27, 2018 Resp. totérrog., ECF No. 204-4, at 14:13-21;
Meixner Decl. 1 4, ECF No. 204-5). The governirthen reviewed Rite Aid pharmacy and
prescriber medical records and, based on thiswe “probed a random sample” from the batc
of 10,810 claims.ld. This review revealed a “statedd pattern of non-complianceld. (citing
Yew Decl. 11 5-7).

Next, after consulting with “Rite Aidrad Medi-Cal subject matter experts,” the

government refined its sample iagtand broadened the subset of potentiallycadie claims.Id.

3 Treatment authorization request$A&Rs”), as defined in Cal. Code Regs. tit. 22,
851003, are described in greater detail below.
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To do this, California ran multiple data quenieshe Medi-Cal claims database, one of which

focused on service dates from 2013 through 20d4at 10 (citing Meixner Decl. 1 5). The

query for 2013-2014 produced over 3.8lio Code 1-related claimdd. Because not all Code

1 drugs have relevant diagnosis resimits, the query was further refineltl. The government
then consulted with DHCS to identify alltrtenal drug codes (“NDCs”) related to Code 1,
diagnosis restricted drugsd. There were 2,919 NDCs that aligned with the government’s
sampling objectiveld. (citing Meixner Decl. | 6).

The government then, after consultatwith DHCS, identified certain drugs on
the List of Contract Drugs lielieves are typically dispensedtside the Code 1 diagnosis
restrictions. Id. Out of the 2,919 NDCs that aligned witle sampling objective, 938 of these

were identified as having a potaitfor inconsistent prescriptionthese were placed in a data

174

batch entitled “Off-Formulary.”ld. (citing Petron Dep. at 72:8-73:11; Resp. to Interrog. 15:15—

18). The remaining 1,938 NDCs, from the or& group of 2,919, were assigned the title
“Diagnosis-Related.”ld. The government then filteredabe two defined groups against the
more than 3.8 million claim®r 2013-2014, which ultimately pduced the Diagnosis-Related
and Off-Formulary sample universdsl.

With the three universebus defined—the Symmetry universe, the Off-Formul

universe and the Diagnosis-Related universe-gthernment then chose to employ a stratifigd

random sampling design to test the clairb.(citing Yew Decl. § 6; Petron Rep. { 16; Petron
Dep. at 87:4-11). In the process known eatification, the Off-Fomulary and Diagnosis-

Related universes were each dedl into three subcategories, totaling six subcategories, call
sample framesld. at 11 (citing Petron Rep. { 21). The&agnosis-Related universe was broke
into sample frames “A,” “B,” and “C,” and ¢hOff-Formulary universevas broken into sample
frames “D,” “E,” and “F.” The Symmetry univegshowever, was not stratified because of its

“size, covered periodind ‘outlier nature”; therefore, the Symmetry sample frame consisted

4 Symmetry comprises “outlier” claims inat as a third-partgoftware program, it
focuses on “claims where a drug [had] been pilesdrto a particular beneficiary whose claim
history [did] not support the usé the prescribed drug.” [ip’'n to Sampling Mot. at 9
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the original batch of 10,810 claims creatkrbugh the process described abolk (citing
Meixner Decl. 1 4). The government also toapstto ensure there were no overlapping claif
across the three universds. (citing Petron Rep. 1 13; Epst Rep., ECF No. 201, § 21).

In the final step, choosing t@ply a 95 percent confidence levak within a
generally acceptable range to ensure a sagplutcome at a conkahce level beyond “a mere
guess,” Petron Rep. 1 18, the government pulled a sample from each sample frame using
STATS, a software program approved by the Qfice of Inspector General for use in the
claims review procesdd. (citing Petron Rep. 1 18, 21). Plaintiffs provide a breakdown of 1

government’s stratification andregle selection process, whitte court reproduces below:

Sample Frame Time Period Sample Frame Size Sample Size
A 1/1/2007to 6/30/2010 121,735 383
B 7/1/2010to 6/30/2013 137,243 296
C 7/1/2013t0 12/31/2014 41,098 88
D 1/1/2007to 6/30/2010 69,880 383
E 7/1/20100 6/30/2013 92,883 285
F 7/1/20130 12/31/2014 31,996 98
S 1/1/201(Q0 12/31/2013 10,810 371
Total 505,645 1,904

Id. (citing Petron Rep. 11 14, 21; Resplrtterrog. 15:23-27; Meixner Decl. 7).
In 2015, the government discussed thimgiing methodology wh Rite Aid, and
then tested additional samplaichs in 2015 and 2016, and also dissed those results with Rit]

Aid. Id. at 11-12 (citing Yew DeclECF No. 46-1, 1 7; Yew Decl., ECF No. 47-1, 11 5-6).

(alterations in original) (citing Salazar DedEx. A, Petron Rep. T 13; Exh. C, Petron Dep. 32
12).

® As Petron’s report explains, “confidence intdris an indication of the probable range
of error associated with a sample value obthiinem a probability sample.” Petron Rep. 1 18
n.20.
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government represents its consistent practicaitfhout these testing procedures was to revigw
Rite Aid pharmacy records and prescribers’ roaldiecords connected éach sample claimd.
Based on its investigation, and afsettlement discussions failedetBtate of California decided
to partially intervene in this actioageECF No. 69; Cll. Relatavir. Schmuckley adopted by
reference California’s claims in his firamended complaint. ECF No. 79.

B. Procedural Background

~

The State of California partially interved in this action on September 21, 2017.
CIl. On March 23, 2018, the court held a hegram Rite Aid’s motion to dismiss, ECF No. 100,

NI

and motion to stay discovery, ECF No. 112, alst addressed case scheduling, ECF No. 12
On May 29, 2018, the court issued its schedubrter, denying Ritéid’s motion to stay

J7

discovery and adopting the parties’ phasedadisty plan. Sched. Order, ECF No. 128, at 2
Because plaintiffs made cleidueir intent to use the 1,904-ctasample explained above, along
with Rite Aid’s pharmacy recosdand prescriber medical records, to establish liability and

damages under the FCA, the court approveddlt@ving plan for phase one of discovery:

During the first phase of discoveplaintiffs positthe parties should
obtain and analyze all of Rite &6 prescription records and all
relevant third-party medical recordsncerning the statistical sample
of 1,904 claims. California plans to subpoena medical records in
connection with up to an additidne60 sample claims suspected of
involving beneficiaries who did ndtave the qualifying condition at
the time of dispensindg?laintiffs maintain that Rite Aid is entitled
and has the information and capi¥ to issue its own medical-
records subpoenas to suppamy of its potential defenses.

The court approves plaintiffs’ proposal.

At the earliest feasible point during this stage of discovery, plaintiffs
will make disclosures concernintpeir statistics experts and the
design of the statistical sample so that Rite Aid can conduct
discovery concerning the sameiteRAId will file any motions
directed toward the viability of the statistical sample during this stage
of discovery so that preparation of the case for trial will not be
significantly delayed if it becomes cessary to redrathe statistical
sample.

Sched. Order at 5.
On April 15, 2019, Rite Aid moved to exde plaintiffs’ sampling methodology

arguing, among other things, plaifgifmethodology is unreliable anditato comply with “total
7
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survey design” principlesSee generallgampling Mot. Californimpposes the motion, Opp’n
Sampling Mot., and Rite Aid has replied, SamgIReply, ECF No. 210. Additionally, as note
above, each party filed supplemental briefingasponse to two narrow questions posed by th
court at hearing, adiscussed belowSeePIs.” Supp. Resp., ECF No. 233; Def.’s Supp. Resp.
ECF No. 235. The United States,raal party in interest, alsddd a statement of interest, und
28 U.S.C. § 51% addressing the court’s questioreeU.S. Statement of Int., ECF No. 232.

Rite Aid also moves to exclude and lstrias untimely evidence and expert opin
the government has submitted in opposition to RitEs sampling motion. Def.’s Mot. Strike.
Plaintiffs jointly oppose&he motion, Opp’n to Def.’s Mot. 8ke, ECF No. 216, and Rite Aid ha
replied, Reply to Def.’s Mb Strike, ECF No. 229.

Finally, plaintiffs move to exclude portioms the expert report of Roy J. Epsteir
Ph.D., arguing, among other thindpgs opinions address measoment validity rather than
sampling validity, with only the latter relevantgbase one discovery. PIslot. Exclude. Rite
Aid has opposed this motion, Opp’n to PIs.” Mot. Exclude, BNOF215, and plaintiffs’ have
replied, Reply to Pls.” MotExclude, ECF No. 228.
Il. LEGAL STANDARD

Under Federal Rule of Evidence 701, a @#® is authorized to provide opinion
testimony that is “(1) rationallpased on the witness’s perceptiand (2) helpful to clearly
understanding the witnesgisstimony or to determing a fact in issue.” Fed. R. Evid. 701. If
opinion witness’s testimony is baken “scientific, technical, oother specialized knowledge,”
admissibility of the opinion is governed by IRW04, a general rule regarding preliminary
guestions a court must addreasd Rule 702, the rule governiagpert opinions. Fed. R. Evid.
104, 702. Rule 702 provides that a witness wlaogsalified expert based on “knowledge, ski
experience, training, or education” may givernpn testimony if certai prerequisites supportin

the expert's testimony are met. Fed. RIdEV02. Taken together, Rules 104 and 702 focus

¢ “The Solicitor General, oy officer of the Department dlustice, may be sent by the
Attorney General to any Statedistrict in the United States aitend to the interests of the
United States in a suit pending ic@urt of the United States, or ircaurt of a State, or to atten
to any other interest of the United States.” 28 U.S.C. § 517.
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attention on whether the experttmess is qualified to testify, whedr such testimony is relevan
and whether such testimony is reliabte; Daubert v. Merrell Dow Pharm., Inc. (“Daubert I})
509 U.S. 579, 594-95 (1993).

In assessing whether an expert hasahppropriate qualifications, the court
considers whether the expertest some speci&nowledge, skills, experience, training, or
education on the subject matter of testimony contemplated. Fed. R. Evid. 708jted States
v. Hankey 203 F.3d 1160, 1168 (9th Cir. 2000). If an expenot qualified taender an opinion
on a particular question or subjettollows his opinion cannot assitste trier offact with regard
to that particular qustion or subjectMorin v. United State534 F. Supp. 2d 1179, 1185
(D. Nev. 2005)aff'd, 244 F. App’x 142 (9th Cir. 2007) (“Juas a lawyer is not by general
educatiorand experience qualified to give expert opinion on every subjeaftthe law, so toa
scientistor medical doctor is ngiresumed to have expert knowleddmut every conceivable
scientificprinciple or disease.”)In assessing whether the expet#stimony will be redvant, the
opinionmust “logically advance[] enaterial aspect of thgroposing party’s case.Daubert v.
Merrell Dow Pharm., Inc. (“Daubert II") 43 F.3d 1311, 1315 (9th Cir. 1995). The basic
standard ofelevance is a liberal on®aubert | 509 U.S. at 587.

Scientific evidence is relidd if the principles and ntleodology used by the expe
proffering it are supported by “appropriatalidation” or “good grounds.’Id. In Daubert | the
Supreme Court provided a norkaustive list of faars for determiningvhether scientific
testimony is sufficiently reliable toe admitted into evidence, incling (1) whether the theory d
methodology can be and has been tested; (2) whitieetheory or technique has been subjec
to peer review and publication(3) the “known or poteial rate of error? (4) the “existence and
maintenance of standardsntrdling” the mehodology’s operatiorand, finally, (5) general
acceptance in the relevant communilg. at 593-94.

Daubert llelaborated on thBaubert Ifactors, clarifyng that experts may
demonstrate scientific relialiyji of a theory or methodolodyy showing “the research and
analysis supporting the proffered conclusions Hseen subjected to noahscientific scrutiny

through peer review and publicationDaubert 1, 43 F.3d at 1318. Alternatively, testifying
9
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experts may also showelvalidity of a theory by explaining fpcisely how [the experts] went

about reaching their conclusioasd point[ing] to some objectivsource—a learned treatise, th

D

policy statement of a professional association, dighdd article in a reputébdscientific journal
or the like—to show that they Y@ followed the scientific method, @ss practiced by (at least) [a
recognized minority of scieists in their field.” Id. at 1319.
In determining reliability, ‘bhe expert’'s bald assurance of validity is not enough,”
id. at 1316, a rule meant to ensure “junk sciens&ept out of th federal courtroomld. at 1321
n.18. Rather, “the party presentithge expert must show that the expert’s findings are based on
sound science, and this will require some objectindependent validation of the expert’s
methodology.”Id. at 1316. The trial court is accediwide discretion when acting as a
gatekeeper for the admissityi of expert testimony.Kumho Tire Co., Ltd. v. Carmicha&26
U.S. 137, 151-52 (1999).
1. DISCUSSION

A. Use of Statistical Sampling to Prok@&bility in FCA and CFCA Cases

At the July 15, 2019 motion hearing, RAe raised a threshold question of
whether it is appropriate to usttistical sampling a@n evidentiary tool to establish falsity under
the FCA and CFCASeeluly 15 Hr'g Tr. at 4:13-8:19. At the conclusion of the hearing, the
court provided the parties oppuanity to file supplemental briefs addressing the question, along
with a secondary question addressed belSeePIs.” Supp. Resp.; Def.’s Supp. Regee also
U.S. Statement of Int. Havirgpnsidered the parties’ supplemi& briefs, the arguments at
hearing and the circumstanceshis matter, the court finds plaintiffs’ proposed statistical
sampling plan is a permissible approach innaptiing to prove falsity as required to prevail on
their FCA and CFCA claims.

Under the FCA and CFCA, plaintiffs musstablish the following elements: “(1)|a
false statement or fraudulenturee of conduct, (2) made wisicienter, (3) that was material,
causing (4) the government to payt cwoney or forfeit moneys duel.S. ex rel. Hendow v.
Univ. of Phoenix461 F.3d 1166, 1174 (9th Cir. 2008ited States ex rel. Afionyan v.

Pedorthic Lab Specialist Custom Shoe,G81 F. App’'x 671, 672 n.1 (9th Cir. 2019) (“The
10
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CFCA is based on the FCA and its elements aresdme for the clainaleged.” (citing Cal.
Gov't Code § 12651(a)(1-2)araway v. Sutro & C0.96 Cal. App. 4th 266 (2002)). Plaintiffs
intend to use “statistical sampling to prove the element of false statements or false conduc
Supp. Resp. at 2. They plan to do so byifiesting the number of, peentage of, and total
payments associated with false claims mag®ite Aid to Medi-Cafor Code 1 drugs.1d.
(quotation marks omitted). They “will then expolate the findings of false sample claims
(which also constitute overpayments)d. at 3. Thereafter, plaiififs will use “universal”
evidence applicable to all false claims to @dle elements of materiality and scientek. Rite
Aid argues plaintiffs’ “measuremenf the FCA'’s falsity elemeraloneis not a proper use of

statistical sampling” because it lacks Ni@hcuit support, undermines the government’s

evidentiary burden under the FCA and is rife withasurement error. Def.’s Supp. Resp. at 2

(emphasis in original).

The use of statistical samplimg FCA cases is nothing nevieee United States v
Life Care Centers of Am., In(Life Care I) 114 F. Supp. 3d 549, 560-65 (E.D. Tenn. 2014)
(surveying development of statwal sampling in FCA casesAlthough some courts have beel
reticent to fully embrace the practicespatistical sampling in the FCA contekt, at 560—62, the
Ninth Circuit has generally permitted the praetwhen evaluating Medi-Care claims, for som¢
time. See Ratanasen v. State of Cal., Dep't of Health Sar¥$-.3d 1467, 1471 (9th Cir. 1993
(“We now join other circuits in approving the usesaimpling and extrapolation as part of aud
in connection with Medicare and other similaogmams, provided the aggrieved party has an
opportunity to rebut such evidence.”).

The purpose of sampling is to “providenans of determing the likelihood that
a large sample shares characteristics of a smaller saniypéed States v. RoSi263 F. App’x
16, 29 (11th Cir. 2008) (citingaurens Walker & John Monaha®ampling Evidence at the
Crossroads80 S. Cal. L. Rev. 969, 97374 (2007)). As long as a proposed sample meets
reliability standards of Rule 702, then courts vipllace[] the burden of eluating the weight of
statistical sample otine fact finder.” Life Care | 114 F. Supp. 3d at 56@ sample’s proponent

does not use the sample as congkigiroof of the factr element for which it is offered, but as
11
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body of statistical evidendeom which the factfinder madraw an inferenceld. Naturally, the
most appropriate way for a party to underena sample’s legitimacy is “through cross-
examination of the proponent’s expert, preseoiatif its own expert, asell as other competing
witnesses and evidenceld. The factfinder may then considthe sample, and any risk of
uncertainty therein, and assess hmuch weight to afford itld. That sampling has been
acknowledged as a viable method of attemptedf does not relieve ¢hproponent of sampling
from satisfying Rule 702’s reliability standaroisthe court from exersing its inherent
gatekeeping roleSee In re Countrywide Fin. Corp. Mortg.-Backed Sec. .. 884 F. Supp. 2d
1021, 1031 (C.D. Cal. 2013) (cowntercised gatekeeping radaa spontdy addressing
deficiency in expert report).

The district court irLife Care laddressed the use of statistical sampling to pro
falsity under the FCAIn that case, defendant advanceskesially the same argument Rite Aig
advances here: “that it would beppropriate for the Governmeotprove liability for its FCA
claims through statistical sampling becausedigtermination of whetmeherapy is medically
necessary for a particular patieaguires an individual assessmef the patient’s clinical
condition.” Life Care | 114 F. Supp. 3d at 566 (internal qumta marks omitted). In other
words, the defendant argued that, under theigistances of that case, falsity required a “fact;
intensive, subjective determinatiobecause it was influenced byultiple factors for which the
proposed statistical sampgj method did not accountd. at 565—66. The court concluded that
while “these factors exist and are likely unigoesach patient|, that] does not necessarily
preclude the use ofattstical sampling.”ld. at 566. The court observed that defendant’s
argument actually highlighted the value of stated sampling in the case, given “that a smalle
portion of claims will be used to draw ariarence about a largarot entirely identical,
population of claims.”ld. “If all the claims wereexactly the same in ewerespect, there would
be no need for statistical sampling and extrajah . . . because each individual unit would be
identical.” Id. As the court irLife Care Irecognized, a chidenefit of statistical sampling is
avoiding the “paralysis” that oabe caused by wading throudtotisands of individual claims,

United States v. Rogab17 F.3d 449, 453 (7th Cir. 2008), bgtead providing information fron
12
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which a factfinder, if persuadecan draw a reasonable infece from smaller data sets in
considering a larger werse of claims.

In United States v. Robinsoa Kentucky district coudpplied reasoning similar to
that inLife Care lin rejecting the defend#s contention that expetestimony based on a 30-
claim sample, drawn from a pool ae¥er 25,000 claims, was insufficieto prove falsity. No. 13f
CV-27-GFVT, 2015 WL 1479396, at *6—7 (E.D. Ky. M&1, 2015). Considering the issue at

the summary judgment stage, the couRobinsordrew a key distinction:

The question is not vdther [the expert] opion testimony about 30
examinations proves the lackmiedical nece#y beyond all doubt,

but whether it creates an issue mfterial fact that should be
submitted to a jury. Although [expé#dstimony] alone may not have
proved definitively that each ofetover 25,000 claims at issue were
unreasonable or unnecessary, such proof is unnecessary at this stage
of litigation. The United States simply must present evidence of a
genuine issue of a material faahd [expert] opinion testimony at the
very least creates a genuine digpabncerning the necessity of the
30 claims he reviewednd also as to whethgdefendant] acted with
reckless disregard to the truth irs lilling practices. Such evidence
fulfills the government’s affmative duty in this matter.

Id., at *6.
The takeaway fromhife Care | RobinsorandRoganis that statistical sampling is
a viable evidentiary tool for organizing voluroums information and then arguing for the drawing
of reasonable inferences with respect to ithi@rmation. It is not, however, a tool that will
conclusively resolve questions of fact or aléeia plaintiff's burden gbroof under the FCA.
Both Life Care landRobinsorwere decided at the summangigment stage; consequently, thase
courts emphasized that while the sampling inehmmses was permissibledasufficient to raise a
triable question of fact to sume summary judgment, defendamtsuld still have the opportunity

to challenge the weight a factfindghould afford a givedata sample as wedk any extrapolatio

=)

from the sample urged by the sampling pafge Life Care, 1114 F. Supp. 3d at 567 (“If
Defendant wishes to challenge the weight that a fadefimay attribute tthe extrapolation, it
can employ cross-examination and competingegises and testimony taghiight the disparity
between claims.”)Robinson2015 WL 1479396, at *6 (“[T]he issuaised by [the expert’s]

opinion evidence is one ofedibility and of the weight thahould be given to his opinion.§ge
13
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also United States v. Long Grove Manor, Jido. 10 C 368, 2019 WR774149, at *5 (N.D. lll.
July 2, 2019) (reviewingiife Care | RobinsorandRoganand noting “[a]t most, these decision
hold only that a relator need nd¢monstrate the falsity efzeryparticular claim, not that it is
unnecessary to demorette the falsity ofiny particular claim” (emphases in original)).

Rite Aid citesU.S. ex rel. Michaels v. Agape Senior Cprityc., No. CA 0:12-
3466-JFA, 2015 WL 3903675, at *8 (D.S.C. June 25, 2015 Jmietd States v. Vista Hospice
Care, Inc. (“Vistacare”) No. 3:07-CV-00604-M, 2016 WL 3449833, at *11 (N.D. Tex. June

2016), for the proposition &t the use of statistical samplirsgmproper to esblish liability

where potential measurement error exists and éyfalstermination requas a subjective, claimt

specific evaluation. Def.’s Supp. Resp. ati3other words, Rite Aid argues thagapeand
Vistacareshow “sampling is immper when reasonable disagreemendts»as to what is or is nq
a false claim.”ld.

These cases, however, are distinguishabléghpe the court reexamined the
propriety of using statisticalampling to establish damagekere the government, an admitted
non-party to the FCAui tamaction, was attempting to foil a settlement agreement between

relator-plaintiffs and defendant because Itdsed the settlement represented a gross

undervaluation compared to the governmedémage projections. 2015 WL 3903675, at *2—3.

Having excluded the government’s proposed dmg@nd extrapolatiomodel earlier in the

litigation, the court agaifound, in the context of the objeati to settlement, that the proposed

sampling in that case was inappropriate becaash claim “present[ed] the question of whether

certain services furnished to nursing home patieet® medically necessary . . . [which] is [a]

highly fact-intensive inquiry involving medictdstimony after a thorough review of the detaile

medical chart of each individual patientd. at *8.

Similarly, Vistacareinvolved alleged false claims related to reimbursement fo
Medicare Hospice Benefits (“MHB”). 2016 W2449833, at *1. In the case, eligibility for MH
reimbursement was contingargon an individual’s prognosis taig into account “diagnoses ar
all other things that relate topatient’s life expectancy.ld. at *3. Because this evaluation wa

“inherently subjective, patient-specific, andpdadent on the judgment of involved physicians
14
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the court excluded the expert’s testimony paitgj to claims not individually reviewed. 2016
WL 3449833, at *11.

The case at bar does not implicate sabjective factors animating tAgapeand
Vistacaredecisions. Plaintiffs charsrize the Code 1 evaluation pesses as relatively simple
Regarding Rite Aid’s business prescription recotigs,sample plaintiffs will rely on examines
“whether or not [the recordsiotate that Rite Aid performeddhequisite rexaw, verification,
and documentation of the approv@dde 1 diagnosis at the timédispensing before Rite Aid
submitted the sampleasin for payment by using overridedms.” PIs.” Supp. Resp. at5. A
missing notation, plaintiffs argusyuggests Rite Aid failed to perform its Code 1 dutiés.As to
prescriber records, plaintiftharacterize the evaluation as a simple question of whether “the
prescriber’s records indicate that the beneficiag the approved Code 1 diagnosis at the tim
the subject prescription[.]1d. “If the answer isno,’ it can reasonably biferred that the
beneficiary did not have the approved Codeahdosis and Rite Aid therefore should not have
overridden the initial daal of the claim.”Id. Plaintiffs appear to fdy characterize their
sampling review process, basedtbe record currently before tiseurt. Moreover, Rite Aid will
have ample opportunity as the case movesdaio dispositive motion practice and trial to
attack plaintiffs’ evaluations dhe sample data, including plaffg’ position that their method is
simple and straightforward.

The court also notes the suppof the United States, ageal party in interest, for
the use of statistical sampling in this matt8eeU.S. Statement of Int. at 2—3 (collecting cases
utilizing statistical sampling and “ask[ing] th[ep@rt to decline ruling agast California’s use of
statistical sampling to demonstrate details reiggrthlse claims”). The United States’ position
bolsters the court’s condion that plaintiffs’ proposed use sfatistical sampling is appropriate
here. See Long Grove Manor, In@019 WL 2774149, at *5 (“[C]ourts have allowed the use
statistical sampling in some FCA cases — paldidy those involving vy large numbers of
allegedly false claims.”Chaves Cty. Home Health Serv., Inc. v. Sullp\@81 F.2d 914, 919

(D.C. Cir. 1991) (“[C]ourts haveoutinely permitted the use ofasistical sampling to determine

15
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whether there has been a pattefoverpayments spanning a langumber of claims where cas
by-case review would be too costly.”).

In sum, the court finds thataintiffs’ proposed use dtatistical sampling is
allowable in their effort to mve the falsity element of plaiffs’ FCA and CFCA causes of
action.

B. Rite Aid’s Motion to ExcluddPlaintiffs’ Sampling Methodology

In light of the court’s ruling that plaintiffs are permitted to use statistical samg
in an effort to prove their case, the quasstihen becomes whethey may rely on their
proposed specific methodology, stratified randomgang and total survegiesign. It is this
guestion that occupied much of the partieguanent at hearing. While the use of sampling
generally and the precise methodology raigasge questions, thegairments and authority
overlap and the court draws on demireasoning in resolving botiAs explained below, the cou
denies Rite Aid’s motion anabproves plaintiffs’ use of sttified random sapling.

While Rite Aid makes a numbef arguments addressbdlow, Rite Aid’s motion
to exclude plaintiffssampling methodology is premised edsaly on three geeral grounds: (1)
the methodology fails to account fmeasurement error; (2) it falls accurately assess Code 1
violations and Michael Petron, phiff's statistical expert, never examined how the methodol

was developed; and (3) Petron concedes the sarmglaneed to be redesigned should the col

ultimate interpretation of Cabfnia Code of Regulations, 8tP2, section 51476(c) undermine {

validity of plaintiffs’ methodology. Sampling Mot. at 13—20. response, plaintiffs contend thg
scope of Petron’s report wasesfically limited to addressing the question of sampling
methodology given the early stegof discovery; thus, any argant related talata collection,
analysis and estimation are irrelevant to theditg of Petron’s expert opinion. Opp’n to
Sampling Mot. at 14-16. As to the sampling meeiblogy itself, plaintiffcontend its validity is
based on its clearly stated objeetand the statistically verified methods used in alignment w
that objective, including the use of three wellidedl data universes, single sample units withi

the overall sample objective,ausf stratified random samply, adequate sample sizes and

16
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representative sample framdsd. at 16—23. Taken together, plaifs argue their stratified
random sampling methodology is \ilreliable and admissibldd. at 23.

Ensuring the reliability of testing rteodologies, and expetestimony derived
therefrom, “is often the most challang step in the Rule 702 inquiryfh re Countrywide 984
F. Supp. 2d at 1026. In performing this exsggit is important to remember “[t]ixaubert
standard does not exist to enstirat only the most ideal scientific evidence is admissible in ¢
proceedings, but instead to ensure that expstimony is ‘derived by thscientific method."1d.

at 1036 (quotindpaubert | 509 U.S. at 590) (citin@eutsch v. Novartis Pharms. Cor{@68 F.

ourt

Supp. 2d 420, 431 (E.D.N.Y. 2011) (“Und2aubert an expert need not base his opinion on the

best possible evidence, but upon ‘good groundsedan what is known.™)). The court must
also “keep in mind the Supreme Court’srahition that ‘[v]igorous cross-examination,
presentation of contrary evidence, and adrefstruction on the baen of proof are the
traditional and appropriate means of attacking shaky but admissible evideMe@ssachusetts
Mut. Life Ins. Co. v. Residential Funding Co., L1989 F. Supp. 2d 165, 171 (D. Mass. 2013)

(alteration in original) (quotin@aubert | 509 U.S. at 596).

Rite Aid argues plaintiffs’ proposed th@dology should be excluded because it

“fails to use the federallyrelorsed methodology to assess pagieriaim histories: cluster
sampling.” Sampling Mot. at 1. If they haded this methodology, a patient's medical and
prescription history would be considered in deti@ing whether a claim was deemed false un
the Code 1 reimbursement proceksk.at 11. This failure is crital, Rite Aid argues, because i
“will likely exclude relevantinformationl,] lead to errorais conclusions,” and ultimately
‘inflate an estimate of allegedfglse claims in the universe.’ld. at 12 (alteration in original)
(quoting Epstein Rep. 1 47). Irsponse, plaintiffs argue thapatient’s history is irrelevant
considering the test objective, which is “tdiesmte the number of lse Code 1 diagnosis-
restricted claims submitted by use of overgdédes without the propeeview, verification, and
documentation.” Opp’n to Sampling Mot. at 20. other words, each individual claim become
a sampling unit, and a patient’s dieal history is incorsquential to whether a Rite Aid associ;

performed the necessary review prior to deploying the override ¢dde.
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1. Has Plaintiffs’ Sampling Miaodology Been Tested?

In fulfilling its gatekeeping furt@on under Rule 702, and guided by the
admonition that undddaubert“the rejection of expe testimony is the exgdion rather than the
rule,” the court finds that platiffs’ proposed use of stratifiadndom sampling is sufficiently

reliable at this stagin the litigation.Frye v. Warden, San Quentin State Prisho. CIV S-99-

0628, 2010 WL 3210767, at *1 (E.D. Cal. Aug. 10, 2010) (quoting Fed. R. Evid. 702, advigory

committee note to 2000 amenent). Under the firdbaubertfactor, the court asks whether the
methodology can be and has been tested. 5098U5383. As plaintiffs argue, stratified random

sampling is an established amittused sampling techniqu&ee U.S. ex rel. Martin v. Life Care

Centers of Am., In¢Life Care II), No. 1:08-CV-251, 2014 WL 4816006, at *14 (E.D. Tenn.
Sept. 29, 2014) (“a stratifiedindom sample ‘is one obtathby separating the population
elements into nonoverlapping groupalled strata, and then setieg a simpleandom sample
from each stratum.” (citing Richard L. Scheaff@/illiam Mendenhall, R. Lyman Ott & Kenne
G. Gerow,Elementary Survey Sampling In reviewing plaintifs’ methodology, Petron cited

numerous authoritative texts detailing the validifythe testing methodsaintiffs deployed.See,

e.g, Petron Rep. 1 9 n.4 (citing Sarndal, Swensson & WretMadel Assisted Survey Sampling

Springer-Verlag (1992)), 1 16 n.15 (citing Cochran & Willigampling Techniquedohn Wiley
& Sons, Inc. (3rd ed. 1977)),1f n.16 (citing Arkin & HerberttHandbook of Sampling for

Auditing and AccountingPrentice Hall (3rd ed. 1984)). Ritéd does not question the scientifi

174

h

[}

validity of stratified sampling, rather, it questidtsuse here under the conditions of the Code 1

reimbursement system because, it says, clusteplsgy is a preferred method when a patient’s

claim history is required. &gling Mot. at 11. This may lteue, but plaintiffs have
continuously argued that, consistent with the daropjective, each individual claim is evaluat
in isolation. Petron Rep. 1 14; Opp’n to Samphhgt. at 20. As explained above, the court h
accepted plaintiffs’ representation of this simplifalgtermination process; in this process, clu
sampling is unnecessary because a patient’s higtidimot help determine whether a Rite Aid
associate has fulfilled his or hexsponsibilities in using an ove&le code to verify a Code 1

claim.
18
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Rite Aid also contends thptaintiffs have violated # conditions of total survey
design, arguing plaintiffs haveot specified either the olgve of the methodology or the
information necessary tchievethe objective. Sampling Moat 9. Thus, Rite Aid argues,
because Petron was not actually involved indinelopment of the mettology itself, his report
is devoid of any relidle opinion regarding “how the relemginformation for the sample was
selected or even what it precisely isd. at 10 (quoting Epstein Rep. 1 13). Here too Rite Ai
overstates. Petron’s report égfily lays out the process oft survey design, including its
requirements, survey specifications and suyasrations, and walks through each element in
examination of the plaintiffsiesign. Petron Rep. 1 9-25. Petnas tasked specifically with
evaluating whether the sampteethodology developed by the govermineas statistically valid.
Id. 1 5. This determination was based on Petrorfepsional expertise in total survey design
not whether he himself participated in thevelopment of the survey methodology, or even
whether he was fully apprised of the all the datagovernment consideredits stratification
process. Petron considered how the samplensgtsdeveloped throughdtstratification proces
and the 95 percent confidence level used and recreated the sample sizes for each stratun
their viability. Id. 1 12—22. Through this process, Petmached the conclusion that plaintiffg
“methodology is statistically \ial and should produce reliabletiesates of the number of,
percentage of, and payments asat@d with falselaims maddy Rite Aid to Medi-Cal for Code
1 drugs.” Id. ] 23.

Even if, as Rite Aid contends, phaiffs’ methodologypresupposes what
constitutes a “false” Code 1 claim, eitherder the applicableegulatory provisionsseeCal.
Code. Regs, tit. 22, section 51476(m)that is &ey factual determination requiring resolution
the factfinder.See Life Care, 1114 F. Supp. 3d at 560. If tleesire holes in plaintiffs’
methodology for failing to consider certain \ales, then Rite Aid will have the chance to
vigorously expose those flaws tlugh cross-examinationasting doubt on the wght to be given
to the sampleld. At this stage in the litigtion, however, the courti®le is to assess the

scientific reliability ofplaintiffs’ chasenmethodology, not determinehether that methodology
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can or will satisfy the legal @ments of plaintiffs’ case. ®hcourt finds plaintiffs methodology
satisfies the firsbaubertregarding whether the methodologgn be and has been tested.

2. Potential Error Rate of Plaintiffs’ Sampling Methodology

The nextDaubertfactor requires the court tomsider the methodology’s potenti
error rate. 509 U.S. at 594. Rite Aid arguesrmiffs’ methodology is invied because it fails to
account for measurement error dhdrefore will not calculatealid confidence intervals.
Sampling Mot. at 14. In opposition, plaintiffs arghat within the concept of total survey
design, measurement error is cadtatl during the daollection and data processing stages,
with those two stages still ongoingthe first phase of discovery and exacerbated by Rite Aig
delayed production of certain medical recoplaintiffs cannot yet account for measurement
error. Opp’n to Sampling Mot. at 22.

Plaintiffs are correct: platiffs’ methodology is valibecause measurement errg
will largely be calculated as data unfolds araimiiffs cross-check sampling data against the
individual medical recordssaociated with each clainbee idat 11-12. Moreover, Rite Aid’'s
claim that measurement erromo®t be corrected on the “baekd” pertains to necessary
adjustments if cluster samplimgere used, not whetherror rate can be determined using
plaintiffs’ stratified sample as currently formulated SeeReply to Sampling Mot. at 6 (“[A]
decision to utilizeclustersamplingcannot be made on the “back end.” (emphasis added)).
Finally, to the degree the measurement errgur@ent challenges the creation of the sampling
design, Petron’s report specificattpnsidered the sample’s 95rpent confidence interval in
evaluating the overall validity of the design. BatRep. { 18. Taking alf these factors into
consideration, the court does fiod plaintiffs’ pendng error rate measurement categorically

invalid. ThisDaubertfactor weighs irplaintiffs’ favor.

" At hearing plaintiffs confirmed that stified random sampling il be their sampling

method of choice for the duration thfis action and they will ndater adjust sampling methods |

the stratified method yields unfavorable resullsly 15 Hr'g Tr. at 8:20-9:1d. at 29:9-13.
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3. OtherDaubertFactors

Finally, the remainingaubertfactors—whether “the theomyr technique has be¢

subjected to peer review and publicatiaié “existence and maemnance of standards
controlling” the methodology’s operation, and thethodology’s general acceptance in the
scientific communit—are easily satisfied here. 509 Ua$593-94. As discussed, stratified
random sampling and total survey design are-e&tblished, well-suppied testing methods
typical of homogeneous dagaoups such as thesee alsd-ed. Jud. CtrRef. Manual on Sci.
Evid. 299 (3rd ed. 2011), and Petron’s report is replétie citations to and reliance on reputab
texts in the field oftatistical samplingsee generallyPetron Rep. The validity of plaintiffs’
methods is confirmed keir vetting in the scientific community.

The court finds plaintiffssampling methodology permis$e. Rite Aid’s motion
to exclude plainhffs’ sampling methodology is DENIED.

C. Viability of Plaintiffs’ Symmetry Sampling Frame

Having approved plaintiffs’ proposed saling methodology, the court turns to t
second question it posed at hegr should the couptermit use of the Symmetry sampling fran
given Rite Aid’s claim it cou not recreatéhe frame?

Rite Aid contends the Symmetry sample is incapable of replication and there
should be excluded for lack ofligbility. Def.’s Supp. Resp. at 8-10. Thus, Rite Aid argues,
claims universe from which the Symmetryrgde was drawn must also be excludédl.
Excluding the Symmetry claims warse would not impact use tbfe Off-Formulary (*OF”) and
Diagnosis Related (“DR”) sample&d. Plaintiffs argue they pvided Rite Aid with ample
documentation as needed to recreate the Symmsatnple; were the court to adopt Rite Aid’s
reasoning for excluding the Symtngesample, it would adversesffect future proponents of
probability sampling through use of softwaretteology. PIs.” Supp. Resp. at 8-10. The Unit
States similarly asserts RitedAnas received “sufficient informah to understand the relatively
simple function performed by the Symmetry maog to create the sample frame.” U.S.

Statement of Int. at 4.
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Rite Aid’s inability to reficate the Symmetry frame doest require its exclusion.

Given the court’s findings above regarding edmissibility of plaintiffs’ sampling methodolog
Rite Aid’s position is that the Symmetry pragn is incapable of producing data from the
timeframe used to produce the relevant sampkeU.S. Statement of Int. at 4 (fairly
characterizing Rite Aid’s argument as such).otimer words, havingund the methodology use
to produce the Symmetry sample acceptable, theemability to independently replicate the
sample render the sample unrele? It does not.

It is true, as Rite Aid asserthiat to ensure reliability und€aubert “an expert’s
opinions ‘must be testable and®eone else using the same datd methods must be able to
replicate the result.” Def.’s Supp. Resp. at 8 (alterations omitted) (qutimth Electronics
Corp. v. WH-TV Broadcasting Cor@95 F.3d 416, 419 (7th Cir. 2005)). However, where
scientifically accepted methods are used to prediata, and the techniques used in the proce
are within a range of acceptalpiectice, the reliability of thdata produced becomes a questic
of evidentiary weight, not admissibilityCity of Pomona v. SQM N. Am. Cqrp50 F.3d 1036,
1046 (9th Cir. 2014) (“The question is whetharexpert's methodology can be ‘challenged in
some objective sense, or whether it is inssagly a subjective, conclusory approach that
cannot reasonably be assessed for reliabiliguoting Fed. R. Evid. 702 advisory committee
note to 2000 amendment)).

In City of Pomonafor example, the Ninth Circuoverruled a district court’s
exclusion of expert testimony because othgrerts in the field had tested the same
methodologies from a Guidance Marfuallied on by the expert, Dr. Sturchio, the procedures
were subject to retesting bpa@ther laboratory and the resutibtained through the expert’s
techniques were best left éofactfinder’s consideration/50 F.3d 1036, 1047 (9th Cir. 2014).
Specifically on the subject of retesting, responsl@ngued Dr. Sturchio’s testing could not be

replicated because he “faileddaplicate columns in collectirgyoundwater samples” and “faile

8 “Guidance Manual” in the case referredtie Guidance Manual for Forensic Analysis
of Perchlorate in Groundwater usingl@ime and Oxygen Isotopic Analyse€ity of Pomona
750 F.3d at 1042.
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to take split samples in order¢compare analytical resultsld. The court rejected these
arguments because neither technique‘\nexpuired” under the Guidance Manudadl. Moreover,
the court noted that although “C8turchio failed independently terify his test results with a
separate labl[,] [t]h[at] point... may serve to undermine orpeach the weight that should be
afforded to [his] testimony, butdoes not refute the scientifieliability of his analysis.”ld.

Here, two points support allowing plairfsifto rely on the Symmetry sample.
First, recommendatiormomulgated by the federal Centers tedicare and Medicaid Service$
(“CMS”) and the federal Office of Inspector Gral (“OIG”) regardingsampling recreation and
documentation advise thdf]ailing to keep suffigent records to replicate a statistical sample”
will not “necessarily render a sample invalid, liidan make the resulting estimate more difficult
to defend.” SeePIs.” Supp. Resp. at 8 (citing U.S. DepftHealth and Human Servs. — Ofc. of
the Inspector GenStatistical Sampling: A Toolkit for MFCUSept. 2018). Although not
binding on this court, practice glance regarding statistical sdimg from the U.S. Department
of Health and Human Services, amthoritative body and homettee CMS, suggests an inability
to replicate does not render a sample invalidsperather, replicability speaks to the degree of
reliance a factfinder may assig@ity of Pomona750 F.3d at 1047 Daubert. . . does not forbid
admission of a report where the weight of theatesions are subject thallenge.” (internal
guotations and citaih omitted)).

Second, it appears duplication of thex®getry sample is impracticable, not
necessarily impossibleéseePetron Dep. at 246:3-19 (“[Replicatiompuld have been extremely
expensive and time-consuming toveane to recreate a samplame that, frankly, 1 don’t have

an opinion on even if | could recreate.”)pzales Decl. 19 n.4, EQNo. 204-15 (“Symmetry

—

can only go through the last 4 full calendar years diim database.”); Opp’n to Sampling Mat.
at 5 (noting “Rite Aid’s . . . inherent inability replicate the Symmetry data pull’). The

infeasibility of data replidgon does not render¢hmethodology used to produce that data

9 Available athttps://oig.hhs.goWaud/medicaid-fraud-control-units-
mfcu/files/IMFCU%20Samplig®20Guidance%20Final.pdf
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unreliable. As both plaintiffsral the United States highlight, piéiffs recorded and produced ¢

documentation related to the Symny data pull consistent with CMS and the OIG guidelines.

Pls.” Supp. Resp. at 8 (citing Medicare Progtategrity Manual, ECF No. 204-16); U.S.
Statement of Int. at 4. Plaiffi$’ interrogatory responses dé& the Symmetry sample creatio
and methodology, Interrog. Resp. No. 1, ECF No. 20Retron’s report expined his degree of
involvement and reliance on the pre-formula&anmetry pull and incluet sample frames as
exhibits to his report, Petron Rep. 1 15, Ex. 4.1-&nd; Petron testified regarding the sample’
validity, Petron Dep. at 246:13-16. Indeed, even Ritiés expert Dr. Epstei testified that the
Symmetry sample is representatiof the Symmetry frameEpstein Dep., ECF No. 204-2, at
108:18-22. The record regardingn8yetry comports with guidance provided by the Medica
Program Integrity Manuahat “units shaldocument all stepskenin the random selection
process exactly as done to emesthat the necessary infoation is available for anyone
attempting to replicate thersgle selection.” ECF No. 204-16, § 8.4.4.2 (emphasis added).
Although replication here is lited by constraints in the Symmesoftware itself, thus making
replication efforts extremely expsive, the evidence suggests pldis fundamentally complied
with their documentation dutieAny inability to replcate the data can be used in an effort to
undermine the weight a factfinder gives that gdatd does not require iexclusion. The cases
cited by Rite Aid are distinguishable afi$ the court is not persuaded by the®ee, e.gWyatt
Tech. Corp. v. Malvern Instruments, Indo. CV 07-8298 ABC (MANXx), 2010 WL 11505684,
at *7 (C.D. Cal. Jan. 25, 2010) (“[O]ffer[ingj evidence from which [dehdant]—or any other
scientist—could replicate this experimentdjf'd in part, 526 F. App’x 761 (9th Cir. 2013);
Zenith Elecs. Corp. v. WH-TV Broad. Cqrp95 F.3d 416, 418 (7th Cir. 2005) (expert opinior

based on “supposed ‘uniqguenessaaharket does not justifyibstituting a guess for careful

analysis”);Hutchinson v. HamletNo. C 02-974 JSW (PR), 2006 WL 1439784, at *4 (N.D. Cal.

May 23, 2006) (finding expert’s experimentdnot comport withproper scientific

methodology” and “clearly did not provider any peer review or scrutiny”).

=

—

[92)

e

In light of these findingghe court need not reach the contention of plaintiffs and

the United States, that excluding the Symmetma could have adverse policy implications
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regarding use of third-party sefare for probability samplingSeePls.” Supp. Resp. at 9-10;
U.S. Statement of Int. at 4-5.
The Symmetry frame is admissible.

D. Remaining Motions to Exclude

In light of the above discussion, givére court’s primary reliance on the Petron
report in weighing th®aubertfactors and finding plainti$’ proposed methodology valid,
without relying on Dr. Epstein’s report, the court sio®t at this time reaglaintiffs’ motion to
exclude portions of Dr. Epstes report and testimony. ECF No. 206. The court also does n
reach Rite Aid’s motion to exclude and striketimely evidence and expert opinion submitted
support of plaintiffs’ opposition to the motida exclude sampling methodology. ECF No. 20
Rite Aid targets four declarations, those ofiter, Lien, Gonzales and Yew, which are not
themselves the basis of any of thaits substantive conclusions above.

These motions may be renewed in aaction with summary judgment or as
motionsin limine approaching trial, if thparties continue to believe good faith that they
require resolution. Accordgly, the motions are DENIEithout prejudice.

V. CONCLUSION

For the reasons set forth above, Rite Aigiotion to exclude plaintiffs’ proposeo
sampling methodology, ECF No. 195D&NIED. The court declies to rule on plaintiffs’
motion to exclude portions of Dr. Epstein’poet, ECF No. 206, andif Aid’s motion to
exclude and strike untimely evidence and ekppinion submitted isupport of plaintiffs’
opposition to the motion to exclude sampling methodology, ECF No. 208. These motions
DENIED without prejudice.

IT IS SO ORDERED.

DATED: July 13, 2020.

D STATES DISTRICT JUDGE
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