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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | EDWARD MAYES, No. 2:12-cv-1726 KIM EFB
12 Plaintiff,
13 V. ORDER
14 | KAISER FOUNDATION HOSPITALS, et
15 al.,
16 Defendant.
17
18 This case was on calendar on March 28, 2044 feearing on defendants’ motion for
19 | summary judgment. Pamela Price appearegléntiff Edwards Mayes (plaintiff or Mayes);
20 | Seth Neulight appeared fdefendants Kaiser Foundation Haap(Kaiser), Wanetta McGriff
21 | (McGriff), Janitress Nathaniel (NathaniedaSherie Ambrose (Ambrose) (collectively
22 | defendants). After considag the parties’ argumentsgticourt GRANTS the motion for
23 | summary judgment.
24 | 1. PROCEDURAL BACKGROUND
25 On May 14, 2012, plaintiff Edward Mayaefl an action in Solano County Superior
26 | Court alleging several causesaaftion stemming from his termination from employment at
27 | Kaiser Permanente Hospital in Vallejo. ER®&. 1 at 7-18. Defendants removed the action tp
28 || this court on June 28, 2012. ECF No. 1.
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On July 10, 2012, plaintiff filed a demand fojury trial and on August 7, 2012, filed a
first amended complaint. ECF No. 7. Thereaatte parties stipulated to plaintiff's filing a
second amended complaint (SAC), which wiegifon September 21, 2012 ECF Nos. 10-12.
Defendants moved to dismiss the SAC on OctdBe2012. ECF No. 16The court granted th
motion on January 9, 2013, giving plaintéilve to file an amended complaint.

Plaintiff filed his Third Amended Complaionh January 29, 2013. It camts five claims:
(1) retaliation in volation of the Fair Labor StandardstAELSA), 29 U.S.C. § 215(a)(3) again
all defendants; (2) race and gender discriminationolation of California Government Code §
12940,et seqagainst Kaiser; (3) failure to prevent disgnation in violation of California law
against Kaiser; (4) race discrimaition in violation of 42 U.S.G& 1981; and (5) race and gende
discrimination in violation of 42 U.S.C. § 200@gTitle VII) against Kaiser. ECF No. 24.
. STANDARD FOR A SUMMARY JUDGMENT MOTION

A court will grant summary judgment “if . . .@ke is no genuine dispute as to any matg
fact and the movant is entitledjtadlgment as a matter of law.”"EB. R.Civ. P. 56(a). The
“threshold inquiry” is whether “thre are any genuine factual isstileat properly can be resolve
only by a finder of fact because they may reablynlae resolved in favor of either party.”
Anderson v. Liberty Lobby, Ine77 U.S. 242, 250 (1986).

The moving party bears the initial burden of showing the distaurt “that there is an
absence of evidence to suppibit nonmoving party’s caseCelotex Corp. v. Catretd77 U.S.
317, 325 (1986). The burden then shifts to thenmaving party, which “must establish that the
is a genuine issue of material fact . . Matsushita Elec. Indus. Co. v. Zenith Radio Co4{F5
U.S. 574, 585 (1986). In carrying their burdens, Ipatties must “cit[e] tgarticular parts of
materials in the record . . .; or show [] ttta¢ materials cited do nestablish the absence or
presence of a genuine dispute, or thatdureese party cannot produce admissible evidence t¢

support the fact.” Ed. R.Civ. P. 56(c)(1)see also Matsushit@75 U.S. at 586 (“[the

! Rule 56 was amended, effective December 1, 26idwever, it is appropriate to rely on case
decided before the amendment took effect, as “gjaadard for granting summary judgment remains
unchanged.” ED. R.CiIv.P. 56, Notes of Advisory Comm. on 2010 amendments.
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nonmoving party] must do more than simply shoat there is some metaphysical doubt as tg the

material facts”). Moreover, “the requirement is ttkedre be no genuine issue of material fact|. . .

. Only disputes over facts that might afféda outcome of the suit under the governing law wi
properly preclude the entry of summary judgmemriderson477 U.S. at 247-48 (emphasis ir
original).

In deciding a motion for summary judgmeng tourt draws all inferences and views 4l
evidence in the light most favorable to the nonmoving pavistsushita 475 U.S. at 587-88;
Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). Kéfe the recorthken as a whole
could not lead a rational trier &ct to find for the non-moving pg, there is no ‘genuine issue
for trial.”” Matsushita475 U.S. at 587 (quotirgrst Nat'l Bank of Arizona v. Cities Serv. Co.
391 U.S. 253, 289 (1968)).

A court may consider evidence aadaas it is “admissible at trial.Fraser v. Goodale
342 F.3d 1032, 1036 (9th Cir. 2003). “Admissibilityti@l” depends not on the evidence’s form,
but on its contentBlock v. City of L.A.253 F.3d 410, 418-19 (9th Cir. 2001) (citi@glotex
Corp, 477 U.S. at 324). The party seeking admissicgvidence “bears ehburden of proof of
admissibility.” Pfingston v. Ronan Eng’'g C&284 F.3d 999, 1004 (9th Cir. 2002). If the
opposing party objects to the proposed evidetheeparty seeking admission must direct the
district court to “authenticatg documents, deposition testimdsgaring on attribution, hearsay
exceptions and exemptions, or other evidentiairycgles under which the evidence in questign
could be deemed admissible . . .Iid’re Oracle Corp. Sec. Litig627 F.3d 376, 385-86 (9th Cit.
2010). However, courts are sometimes “much nemeent” with the affidavits and documents |of
the party opposing summary judgme8icharf v. U.S. Atty. Gerb97 F.2d 1240, 1243 (9th Cir.
1979).

[ll. EVIDENTIARY OBJECTIONS

Defendants have lodged eighty-arigections to the plaintiff's evidence in opposition to
summary judgment. The court will not addrasy relevance objections: because it may rely
only on relevant evidence in aédsing the motion, its citation toidence subject to a relevande

objection means the objeati has been overruledBurch v. Regents of Univ. Of Cad33 F.
3
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Supp. 2d 1110, 1119 (E.D. Cal. 2006) (stating tHatvvemce objections are redundant becaus
court cannot rely on irrelevant facts in resofya summary judgment motion). Moreover, the
court will resolve other objectioranly to the extent it findthe disputed evidence has any
bearing on the issues before i&chwarz v. Lassen Cngx rel. the Lassen Cnty JaNo. 2:10-
cv-3048 MCE CMK, 2013 WL 5425102, at *13 (E.Qal. Sep. 27, 2013) (stating that extensi
evidentiary objections undercuttigoals of judicial efficiencgnd avoiding costly litigation).
Moreover, “[0]n motions with valminous objections, ‘it is oftemnnecessary and impractical f
a court to methodically scruize each objection and give dlfanalysis of each argument
raised.” Olenicoff v. UBS AGNo. SACV 08-1029 AG (RNBx)2012 WL 1192911, at *7 (C.D
Cal. Apr. 1, 2012) (quotin@apitol Records, LLC v. BlueBeat, In€65 F. Supp. 2d 1198, 120(
n.1 (C.D. Cal. 2010)). “This is especially tnvbere, as here, many of the objections did not
actually dispute the esg@l facts at issue, but instead mgreck up some evidentiary dustld.
In this case, defendants do not dispute marplahtiff's facts, thouglcharacterizing them as
immaterial, but then raise evidentiary objectiohsthose instances, when the court finds the
to be material, the court takes defendants at their word that the factsputad and declines to
add to the dust cloud.

Finally, as many of the objectioase “boilerplate recitations of evidentiary principles
blanket objections without analysis appliegpecific items of evidence,” the court will not
“scrutinize each objection and give it a full analysiStonefire Grill, Inc. v. FGF Brands, Inc
__F.Supp.2d __, 2013 WL 6662718, at *4 (C.D. Cal. Aug. 16, 2013) (quadegy. Starbucks
Inc., No. 08-0582, 2009 WL 5183773, at *1 (C.D. Cal. Dec. 18, 2009)).

Defendants object to the statement in Maylelaration that @ording to Kaiser’s
medication policy, delays in administering medicatwould not be treated asrors if there was
no harm to the patient. Dachtion of Edward Mayes, EQ¥o. 67 1 55. As Mayes neither
attaches the policy to his declaoat or otherwise refers the cowotthe place in the record whe
the referenced portion of the policy mayfband, the court susins the objectionSee Carmen
v. San Francisco Unified Sch. Dis237 F.3d 1026, 1029 (9th Cir. 20@&dating the court is not

required to comb through record to find a reason to deny summary judg8emntpist. No. 1J,
4
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Multhomah Cnty., Or. v. ACandS$, F.3d 1255, 1261 (9th Cir. 1993) (citing former Rule 56(e
and finding district courtlid not abuse its discretion in refusitogconsider declarations referring
to documents not attachedge alsd=D. R.EvID. 1001 (“To prove the content of a writing. . .
the original writing . . . is requick . . .”). Attorney Stoller des attach a copy of a medication

policy to his declaration; that poy provides in part that “delayin medication administration fc

-

scheduled medications without patient harm ghatilbe considered medication errors. . . .”
Declaration of John W. H. Stolle Ex. J, ECF No. 73-10at 3 (MABG11R, with an effective date
of 2/10 and an approval date of 1/13). Padicy has an approval date of January 203, see
Declaration of Seth NeulighEx. 19, ECF No. 63-7 (MARolicy 2611, effective 2/10 without
language in MAR 2611R attachedS¢toller declaration). Becaa it is not clear the policy
plaintiff references was in foe during Mayes’ employment, tieeurt will not consider it.

Defendants also object to a series oa#snacknowledging thegre authenticated but
claiming they are hearsay. ECF No. 78-1 | A6éwever, as the emails are from Kaiser
employees, they are not hearsagbd.RR. EviD. 801(d)(2)(D).

Defendants object to Exhibit G to Attorn&yoller’'s declaration. Although Stoller
identifies the document as exhibit 53 to Martudson’s deposition, there is no indication she
created it. ECF No. 78-1 at 69he objection is sustained.

Defendants object to several portions & tieclaration of Registered Nurse Mary
Ransbury, plaintiff's expert, retad to give expert opinions guaintiff's nursing practices.
Declaration of Mary Ransbury, ECF No. 68 %1 Ransbury opines, among other things, that
“[a]s to the claims of Patient VK, that Mr. May€id not administer the prescribed medications
on March 9, 2011, | determined that the patientimber was scanned into the Kaiser-Vallejo
system via the patient’s wristband. It would have been impossible for Mr. Mayes to scan the
patient’s number from the wristband amat administer a dose of medicationd. § 13.
Defendants object that the statamhlacks foundation. ECF No. 78-1 {1 55. This objection is
sustained, as Ransbury does not explain how stguanwristband translates into certainty that
medication was administeretlinited States v. \feous Slot Machines658 F.2d 697, 700 (9th

Cir. 1981) (“[l]n the context of a motion for summary judgment, an expert must back up his
5
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opinion with specific facts.”)Morford v. Wal-Mart StoresNo. 2:09-cv-02251 RLH-PAL, 2011
WL 2313648, at *7 (D. Nev. June 9, 2011) (statirgf tln expert opinion must be supported b

an adequate basisialevant facts).

<<

Plaintiff asks the court to take judicial regiof Kaiser’s settlement of two cases alleging

overtime violations. ECF No. 71. Although the afi¢he settlements was reached close in ti
to the actions involving plairfti there is no showing anyomavolved in the instant case was
aware of them. The court dews to take judicial nate of these settlements.
IV. UNDISPUTED FACTS

When the parties agree a factuisdisputed, the court referstteeir agreement rather tha
to the portions of the record supporting the agrent. When the facts are disputed, the court
notes the disagreement and cites to the supportingdre@te court does not cite to any facts |
are irrelevant to resolution of the pending motion.

Kaiser, a health care provider, owns andrafes a hospital in Vallejo, California, the

locus of this action. TAC 3. Kaiser maintagisctronic medical records for its patients usin

ne

=)

hat

)

“HealthConnect,” a computer dai@se. HealthConnect assigns a unique medical record number

(MRN) to each patient and contains the patgentedication administratiaiecord (MAR), listing
all the patient’s prescribed medtions and the physician’s insttiens for the administration of
the medications. Defs.’ Reply to Pl.’s Response to Statement of Undisputed Facts, ECF N
{1 72 HealthConnect contains an electronic flow sheet, which is an hourly record of patient
Id.  12. Nurses are required to enter the pedikeight, weight, vitestatistics and pain
assessments into the flow sheet to create a re¢tiné patient’s health ding a particular shift.
Id.

Under Kaiser’s policy, before administeringedication, a nurse is required to docume

the patient’s pain level in the MAR and check for physician’s instructions, which must be

2 Defendants’ response to plaintiff's statement of undepéeicts is part of ECF No. 80, as is their rep
to plaintiff's response to their facts. The court referthe latter with a reference to the document and
number of the cited paragraph. To distinguish the two documents, the cesitbdiiefendant’s responst
to plaintiff's statement of facts by ECF numppgage number and then paragraph number.
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followed. Id. 11 8, 10, 11. In addition, anyone admmristg medication must document in the
MAR the medication given, dosageanner of administration, amiche given or the reason the
medication was not giverid. { 9.

Medication is stored in andispensed from a Pyxis Med8te, which cannot be access
without a codeld. § 13. When a nurse dispenses ma&tithon from the Pyxis, the systems
records the name of the employee, the nantkeopatient for whom the medication is dispens
the name, dose and quantity of the medicatand the date and time of removial.

1 14. This information is included in a ‘iR#ora report” periodically generated by Kaiskt.
1 15.

Kaiser required its nurses to follow written policies and procedures on the administr
of medication.Id. § 16. Kaiser Policy No. 2611 requigesurse to document all medications
given or not given and the pait’s response in the MARd. § 18. Kaiser Policy No. 2409
requires a nurse to assess a patient’s pain bgagghke patient to rate the pain, to conduct pair
assessments when a patient is admitted ale@dsitonce during each ghiind to document the
effectiveness of pain intervention within sixtynutes of administering pain medicationkl.

1 21. Policy 500.10 requires that medicatimmoved from Pyxis but not used must be
discarded and treated as pharmaceutical waste, or “wasted,” with the waste witnessed by
nurse and documentedd. { 23°

Kaiser has adopted “MedRite” guidelines which outline a step-by-step process for
to administer medicationdd. 1 25. Under these guidelin@snurse must first review the
patient's MAR, then verify the time the patiesto receive the specific drug, verify that the
medication he has removed from the Pyxis ésrtht medication for #right patient in the
correct dose and manner of administratiom Oral or intravenous digery of the medication)
before giving the medication to the patiefd. § 28.

1

3 Plaintiff claims this undisputed fact about the policy requiring the disposal of unused medication
disputed, but cites only to Mayes’ own declaratite; page and line citetb not address the medication
policy. Declaration of Edward Mayes, ECF No. 6#21 Plaintiff does not cite to any other evidence
support of his claimed dispute.
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Kaiser’s policy against violence in the wor&pé prohibits acts ortats of violence and
intimidation, defined as behavior which hhe purpose or effect of causing fe&t. I 30.
Although Mayes disputes this, higes only to a portion of his dexfation that does not refer to
the policy. ECF No. 67  33.

Finally, Kaiser’s Principles of Responsibilif?OR) required nurses to act with a high
degree of professionalism, to invelpatients in their own car, demonstrate a commitment t
ethics and integrity, and to beithful and honest. ECF No. 80 1 31.

Edward Mayes, an African American, is gistered nurse who worked for Kaiser from
2006 until his discharge on July 1, 2011. ECF 8 1. At the time of his discharge, he
worked on the night shift on the 5 East Medicatgtcal Unit at Kaiser’s Vallejo hospitald. In

2010 and 2011 he reported diredttyAssistant Nurse Managerrai Runas and to Department

Managers Wanetta McGriff and, later, Martadson. McGriff and Hudson reported to Clinicg
Adult Services Director Janitress Nathanilel. 1 4-5. McGriff andNathaniel are African
American; Hudson and Administrative Serviéssector Sherie Ambrose are Caucasian, and
Runas is Filipina.ld. 2 6. Ginger Bonnar, Human Resms Consultant, provided guidance 1o
Nathaniel on human resources issues regafdayges’s employment. &laration of Janitress
Nathaniel, ECF No. 63-5 { 4.

Mayes has not heard any racist remarks fRamas, Bonnar, McGriff, Nathaniel, Hudson
or Ambrose and has no reason to believe they are biased against African-Americans. EGF No.
80 § 107. He also has never heard them rdakegatory comments about male nurdds.

1 110. Mayes disputes this, relying on his belieivas assigned to carerfa particular patient
because he was a large male, but this doesuggest discriminatory animus. Moreover, his
belief does not raise a genuissue of disputed factSee Alpert v. United Statet31 F.3d 404,
409 (6th Cir. 2007) (stating that a statement dasethe affiant’s belief does not satisfy Rule
56(e)’s requirement of personal knowledd&jedel v. City of Madison832 F.2d 965, 974 (7th
Cir. 1987) (stating that assertions based oreb&tannot serve to raise a genuine dispute on &
guestion of material fact”).

i
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The patient Mayes was assigned to care far $F&V,” a large paraplegic man. ECF Na.

80 at 36 11 2, 6. Mayes complied with physicianmers that FW bgiven three showers a
week, even though it sometimes took Mayes betweenand two hours tdvewer the patient.
Id. at 36-37 1 1, 8.

On November 5, 2010, McGriff forwardeah email from Administrative House
Supervisor Annette Hall to Runas about angaten by nurse Patty Donahue that Mayes had
given patient “M A-F” pain medicationld. { 46. McGriff asked Runas to investigald.

Mayes was a union representative and ondyinber 8, 2010, he and others raised
concerns with Kaiser management about allégeelcard alterations resulting in the denial of
overtime pay to nursedd. § 33. Neither Nathaniel, McGriff, Ambrose nor Hudson attended
November 8 meeting and did not otherwise lehat Mayes had complained about the alterat
of timecards.Id. 1 39, 41. Ginger Bonnar, Michelle Caraj and Gail Sims were present on
Kaiser’s behalf. ECF No. 67  24.

On November 11, 2010, Mayes and his unigresentative met witRunas about the
complaint Donahue had relayed. ECF No. 80 4lfimately Kaiser’s records showed Mayes
had given medication to patient M A-Fd. at 40  23.

The next day, Mayes asked to speak priyateth Donahue and said she should have
looked at the patient’'s MARNd the Pyxis before reporting to the managkts{{ 48-49. He
did not yell at Donahue or prevemer from leaving the roomid. at 40 § 25. Donahue later tol
Chief Nursing Officer Eleanor LoaiMayes had confronted hdd.  50.

On November 16, 2010, during a records rewdth the pharmacist, Nathaniel noted
Mayes had dispensed 3 mg of Dilaudid frtbra Pyxis apparently without a corresponding
physician’s order.Id.  51. She decided to put Mayespaid investigatory suspensiad, I 52,
and so sent an email to Ignacio Ronald CollMayes’ union representative, informing him of
the suspension, with a copy to Ginger Bonndr.at 42 § 34.

1
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The next day, Nathaniel reselt the apparent discrepaficpncerning the Dilaudid, but
found other instances of Mayes’ apparent violabf the medication axinistration policy; the
review showed Mayes dispensed medication froerPyxis before clocking iat least nine times
between October 21 and November 12, 208011 54-55. Nathaniel also learned that in
September 2010 a patient complained that Mdngl not administered the patient’s pain
medication, even though he hawt something in the 1VId. § 58. Runas had investigated but
was unable to determine whether the patient had received his medic¢dti§rh9.

Nathaniel and Ambrose met with Mayeglehis union representative on November 18
and 22, 2010; McGiriff attended the latter meetiidy. {1 56-57. At the latter meeting, they hé
information Mayes had accessed the Pyxis madkmé&mes before starting his shift and that

nine of those instances were farnsactions related to patient F\d. at 44 1 42. Mayes said |

sometimes answered FW'’s need for treatment béimocked in. ECF No. 67 41. Also at

the latter meeting, Nathaniel, Ambrose and McGriff had information Mayes administered
medications within one minute after removing thieam the Pyxis, as shown by time differencg
between withdrawal from the Pyxis and the toh@dministration as reflected in the Health
Connect system. ECF No. 80 at 44 | 45.

While Mayes was on suspension, Donahue idthaniel that Mayelsad confronted her
on November 12 and said several timesW#N know what kind of nurse you areld. 1 63.
Donahue felt harassed or intimidated and wat comfortable working with Mayes$d. Mayes
disputes these facts, but citesyotd his declaration in which teays he told Donahue the patie
was a drug seeker and also said only once he “kvieat type of nurse she was now.” ECF N
67 1 32. Whether Mayes repeated the phras@t@bBue or not is notagnificant dispute.
Nathaniel believed Mayes had intimidated D  ECF No. 80 1 66. Nathaniel concluded

Mayes had violated the policy on workplace violenigk.§ 67.

* A Pyxis discrepancy occurs when the metiticain the machine doe®t match the inputs of
medication withdrawals, returmms wastes. ECF No. 67 § 59. élmachine has a touch screen
and when the proper command is selected the appropriate drawer willldp®&r&0. If the
medication is returned, the nurse must push ttitn” button, which will also open the drawe
Id. If the medication is wasted, the nurse npush the “waste” buttoand place the medicatiorn
in a designated drawer in the manehor in the sharps disposal back. 9 60-61.
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In December 2010, members of Kaiser's management, including Ginger Bonnar,
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relations.” ECF No. 80 at 4736. Bonnar also participated @nconference call discussing
Mayes'’s termination.Id. at 48 Y 60.

After further investigation, Nathaniel alsoncluded Mayes had viokd Kaiser’s policieg
on medication administration, pain assessmennanthgement, and workplace violence as well
as the POR and on January 6, 2011, she placgdsvtm a five-day suspension without pay and

gave Mayes a plan of correctiotd. | 73-75.

D
o

On January 7, 2011, Bonnar and Nathaniel m#t Mayes, and he and his union enter
into a two-year Last Chance/Return to Workrégment (LCA), which provided that Mayes must
comply fully with Kaiser’s policies on nagcation administration, pain assessment and
management and the POR and that any failud® tso would result immediate termination of
his employment.d. 11 74, 77.

On March 9, 2011, Mayes dispensed 10 ndaxfeine liquid, a controlled substance, but
administered only half to the patiert. I 78. Although he claimed to have wasted the
remainder, he neither documented thsteanor had another nurse witnesddt.  79. Mayes
disputes this, but he says onhaththe Pyxis dispensed the medima in 10 ml doses only, that he

gave the patient the proper dodet he documented other instanoésvaste, and that the polic

said wasting non-controlled substes did not need to be witnessed. ECF No. 67 § 67. Nong of

this raises a genuine disputetashis fact. This failure to document the waste violated the
medication administration policy. ECF No. 80 { 81.

In March 2011 patient VK complained Mayead not given him a dose of Dilaudid even
though Mayes had recorded having deaen the patient's MAR.Id. § 82. Mayes failed to note
his pain assessment in VK’s flow sheet befamd after administering ¢hmedication as required
by policy. Id. 11 82-83. Marta Hudson interviewed \dKout this claim and then called
Nathaniel and Bonnard. at 51 1 79-80.

i
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On March 21, 2011, Mayes dispensed and idrer returned or wasted two 10 mg
tablets of Percocet for patient WM without having first reviewwedpatient’s physician order,
which had changedd. 11 84-85. Hudson, Bonnar, and Natbhrnnterviewed Mayes about the
waste discrepancy on March 29, 2011 and Nathdmietted Mayes to reka the discrepancy.

In twenty-two separate instandestween April 1, 2011 and May 14, 2011, Mayes
dispensed both oral and intravenous narcoticgh#® same patient within minutes and recorded
giving both doses to the patient;@ach of those casdbge physician’s ordespecified delivery of
narcotics either orally or iravenously; in none of those casis Mayes confirm with the doctoy

that he could employ two methodsadministering narcoticdd. 1 87-89. Mayes did not hav

1%

discretion under his nursing licengedeviate from physician ordensen dispensing medication.
Id. 1 90.

Hudson identified twenty-nine other nursdsonadministered both arand intravenous
narcotics for the same patient within an haod recommended they be asked about their

rationale for administering oral and 1V medicasowithin sixty minutes of each other; Hudsot

=]

could not recall whether these nurses whseiplined. ECF No. 80 at 56 {1 101-1G&e
Declaration of John Stoller, Ex. H, ECF N@&-8 at 1-2; Ex. D, Deposition of Marta Hudson,
ECF No. 73-4 at 17: 7-14. Hudson’s report iifees these nurses by name but not by rdde.
On May 18, 2011, Kaiser put Mayes paid investigatory leaveld. § 86. In a
memorandum dated July 1, 2011, Kaiser advisegdslais employment was being terminated
because of his continued failure to comivh policies and the terms of the LCAd. 1 94.
Mayes filed a grievance and ultimately piedwarbitration. ECF No. 80 1 95-98. The
arbitrator denied the grievance, finding Mayesl violated the terms of the LCA by failing to
abide by Kaiser’s policies on medication admnaigon, pain assessment and patient’s rigtds.

1 104.

V. FLSA RETALIATION

Under 29 U.S.C. § 215(a)(3), it is unlawfat an employer “to discharge or in any

manner discriminate against any employee because such employee has filed any complaint or

12
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instituted or caused to be instituted any procegdnder this chapter . . ..” This provision
protects employees “who complain aboutlations to their employers . . . Cambert v.
Ackerley 180 F.3d 997, 1004 (9th Cir. 1999) (emba “[S]o long as an employee

communicates thsubstancef his allegations to his emplayge.g., that the employer has faile

to pay adequate overtime . hg is protected by § 215(a)(3)ld. at 1008 (emphasis in original).

There are two ways a plaintiff may show FL&#&aliation. In a mixed motive case, wh
the plaintiff has produced evidence the advart®n is based on bothgtected and unprotecte
activities, he must show the protected activitiesangesubstantial factan the employer’s action
by demonstrating “the adverse actions wouldhate been taken ‘but for’ the protected

activities.” Knickerbocker v. City of Stockto81 F.3d 907, 911 (9th Cir. 1996). In a dual or

mixed motive cases, “it is the defendant’s affirmatburden to prove thatwould have taken the

adverse action if the propsrason alone existedld.; see also Contreras v. Corinthian Vigor
Ins. Brokerage, In¢ 103 F. Supp. 2d 1180, 1185 (N.D. Cal. 2000).

When a plaintiff relies on circumstantialidgnce to show that the employer’s adverse
employment action was retaliagothe court analyzebe case under the lden-shifting scheme

of McDonnell Douglas Corp. v. GreeAll U.S. 792, 802, 804 (1973). UnbttaDonnell

&N

en

&N

[%2)

Douglas a plaintiff establishes a prima facie casesbgwing he engaged in an activity protected

by the FLSA, he suffered an adverse employmaetion subsequent todlprotected activity, anc
a causal connection between the proteatgvity and the employment actio@ontreras 103 F.
Supp. 2d at 1184ee McBurnie v. City of Prescoftll F. App’x. 624 at n. 2 (9th Cir. 2013)
(unpublished) (suggesting but-for causationpgli@able not only to dual motive retaliation
claims). If plaintiff establishes a prima facie cabe, burden shifts to the employer to articula
legitimate reason for its actioi€ontreras 103 F. Supp. 2d at 1183chemkes v. Jabob Transy
Servs., LLCNo. 2:12-CV-1158 JCM CWH, 2014 WL 82594 *4 (D. Nev. Mar. 3, 2014). |
the employer does so, the burden shifts baghaimtiff to produce evidence that the employer
reasons are pretextudt.

Defendants do not challenge plaintiff's claim that his participation as a union

representative in the November 8, 2010 meedinout overtime constitutes protected activity
13
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under the FLSA. They also acknowledge tieatporal proximity between the protected
activity—the November 8 meeting—and an adeeemployment action—the beginning of the
investigation of Donahue’s clas about Mayes and patient M A-F on November 10—may g
rise to an inference of a causal linkee Schemke®014 WL 825947, at *4 (“The fact that
plaintiff's termination occurred less than two weelfter he initiated his FLSA action creates ¢
inference of a causal relationship between pléminitial FLSA claim and his termination”);
see also Raad v. Fairbanks N. Star Borough Sch.,[3288 F.3d 1185, 1197 (9th Cir. 2003),
amended on denial of reh’'g§lo. 00-35999, 2003 WL 21027351 (9th Cir. May 8, 2003) (statir
that temporal proximity betweerotected activity and adverse action may give rise to infere
of retaliation).

Defendants argue, however, that none of tihmsaved in the investigation that lead to
plaintiff’'s suspension and ultimately to his termination were aware of his participation in th
November 8 meeting and that Ginger Bonttae, Human Resources consultant who attended
meeting, did not participate inghnvestigation or make any dsion to discipline or terminate
plaintiff but rather onlyreviewed notes from the investigatangetings. They point to Bonnar

testimony that she was not involved in the stigation and did not play any decision-making

role in the events and also Janitress Natliarsgatement that Bonnar provided only “guidance

from time to time on human resources issuesapeny to Mr. Mayes’ emloyment” but “did not
initiate or make” any of the desions relating to the investigation and ultimate termination of
plaintiff. Declaration of Seth Neulight, ER, ECF No. 63-6 at 149: 7-9; Nathaniel Decl., EC
No. 63-5 1 4.

Plaintiff argues that Bonnar provided HR amvio each of the managers involved in hi
termination and said each of these managers ®ennar’s “clients.” ECF No. 70. He cites to
Bonnar’s deposition testimony, attached as exhibit Bttorney Stoller’s declaration. Howeve
the portion he cites is not includedthat exhibit. He also dmsites the fact of Bonnar’s limited
involvement by relying on his own declaatithat on January 7, 2011, Bonnar and Nathanie
gave him a memorandum concerning a five-slagpension without pay for violating the
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medication administration, pain assessmentraadagement, and violence in the workplace
policies as well as the principles obponsibility. Mayes Decl., ECF No. 67 1 50.

In Staub v. Proctor Hospitathe Supreme Court said thatisupervisor undertakes an
motivated by a discriminatory bias that iseinded to cause and does proximately cause an
adverse employment action, then the employerliddiander the cat’s pawebry of liability.
131 S.Ct. 1186, 1194 (201Bge also Poland v. Chertpffo4 F.3d 1174, 1182 (9th Cir. 2007)
(stating that a subordinate’salsican be imputed to an independent decision maker who acts
against plaintiff based on the influence of or imashent by the biased subordinate). In this
case, to establish cat’s paw liatyl)iplaintiff would haveto show that in rgponse to plaintiff's
protected activity, Bonnar set motion the investigation and ultate termination and that she
influenced or was involved ithe decision-making proces€afasso, U.S. ex rel v. Gen.
Dynamics C4 Sys., Ind637 F.3d 1047, 1061 (9th Cir. 2011). Although his burden of
establishing the prima facie case is not onerSosad v. Metro. Prop. & Cas. Ins. Ca37 F.3d

1080, 1091 (9th Cir. 2001), he has not raised any dispute over the question whether Bonf

HCt

har se

the investigation in motion, whatewher involvement in the later stages of the decision-making.

Cafassp 637 F.3d at 1061.

However, even if the court assumes the evad of Bonnar’s parijgation in the later
stages of the proceedings satisfies plaintffisna facie case, Kaiser has proffered legitimate
non-retaliatory reasons for the initial suspensionudtichate termination: it asserts it initially
took action because plaintiff violated severaKaifser’s policies, inluding the policy against
violence in the workplace and the policy reiag medication adminisdtion, and ultimately
terminated plaintiff for his failure to abid®y policies regarding mecttion administration and
pain assessment as required By tICA. This is sufficient.See Bodett v. CoxCom, In866 F.3d
736, 744-45 (9th Cir. 2004) (stating that a fagialation of the comany’s harassment policy
satisfied the company’s burderiodwavi v. Intercontinental Hotels Grp. Res.,.Inc_F. Supp.
2d _, 2013 WL 4737328, at *10 (N.D. Cal. Sep. 3, 2@4@ting employer satisfied burden by
providing evidence that employees discharged for violatingpmpany policy by assaulting ar

threatening an employedjjcholson v. West Penn Allegheny Health Sywil Action No. 06-
15

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

0814, 2007 WL 3120275 (W.D. Pa. Oct. 23, 20@f)d, 297 F. App’x 157 (Oct. 21, 2008)
(unpublished) (employer satisfied its burden bgsginting evidence it terminated plaintiff for
violating terms of the last chance agreement).

Plaintiff suggests these are not legitimagasons because the Pyxis policy does not
mention discipline for improper wasting of medioas and the investigation was flawed beca
he was never interviewed about Donahueasneinor was patient FW interviewed about
plaintiff's medication practice. ECF N@O at 14-15. Nathaniel says she undertook an
investigatory meeting with Mayes about the kace violence issue before suspending him.
Declaration of Seth NeulighEx. 3, Deposition of Jaintress Nattiel, ECF No. 63-6 at 169:1-7
Mayes contends he was not interviewed altloeiincident with Donahue. ECF No. 67  34.
This dispute is not material, however, as it doeissuggest the reason for the discharge was
legitimate. Moreover, the fact that the arbirdfound plaintiff's discharge to be proper “is
highly probative of the absence of discmaiory intent in that termination.”Smith v. United
Parcel Sery.No. C 03-04646 CRB, 2006 WL 733467, at(R8D. Cal. Mar. 22, 2006) (quoting
Collins v. New York City Transit Autt805 F.3d 113, 119 (2d Cir. 2002)). Defendants have
borne their burden of proffering a legitimat@n-retaliatory reason iféhe suspension and
dismissal.

The burden now returns to plaintiff to shove thrticulated reason is a pretext directly “
persuading the court that a disaimatory reason more likely motted the employeor indirectly
by showing that the employer’s profferedotanation is unworthy of credence.Villiarimo v.
Aloha Island Air 281 F.3d 1054, 1062 (9th Cir. 2002) (quotiguang v. Univ. of Cal. Davis,
Bd. of Trs, 225 F.3d 1115, 1123 (9th Cir. 2000)). Plaintiff must show more than that the
employer’s justification is false because “coundy require that an employer honestly believe
its reason for action, even if its reasoffoiglish or trivial oreven baseless.Villiarimo, 281 F.3d
at 1063 (internal citation and quatat marks omitted). The employee must meet the employ
evidence with “specific, subsntial evidence of pretext.Wallis v. J.R. Simplot Co26 F.3d
885, 890 (9th Cir. 1994) (quotirtgteckl v. Motorola, In¢.703 F.2d 392, 393 (9th Cir. 1983)).

i
16

se

not

by

d

ers




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

The evidence as to pretext, whether direghdirect, must be considered cumulativeyhuang
225 F.3d at 1129.

Direct evidence includes discriminatoryretaliatory statements or actions by the
employer. Munoz v. Mabus630 F.3d 856, 865 (9th Cir. 201@pdwin v. Hunt Wesson, Inc
150 F.3d 1217, 1221 (9th Cir. 1998) (“Direct evidemcevidence, which if believed, proves ti

fact of [discriminatory animus] withoumference or presumption.””) (quotirigavis v. Chevron,

U.S.A., Inc, 14 F.3d 1082, 1085 (5th Cir. 1994)) (alteratiooriiginal). Plaintiff has provided np

direct evidence that retaliatory animus motivated the decision. Even if the court were to t3
judicial notice of Kaiser’s twaettlements of overtime lawsuyithis would not provide direct
evidence of animus because plaintiff has preesknothing suggesting any of the decision-ma
in this case were aware of them.

Deviations from protocol angrocedural irregularities may\g rise to an inference of
pretext. Porter v. Cal. Dep’t of Corr 419 F.3d 885, 896 (9th Cir. 2003plaintiff argues the
policy regarding violence in the workplace reqsiee“Threat Management Plan,” and a follow
plan but none was utilized in connection withriahue’s complaint about plaintiff's behavior.
ECF No. 70 at 14. The policy does require a thmeatagement plan, but the plan as defined
general approach to preventing @nte in the workplace, not a respeno a specific act that ar
employee experiences as intimidatir§eeDeclaration of Seth Ndéight, Ex. 17, ECF No. 63-7 &
114. Plaintiff argues he was not interviewed aboatiticident and, as notetthere is a dispute if
the evidence on this pointhe policy does call for “prompthorough, factual and coordinated
investigation ofall reports,”d., at 115 (emphasis in originabyt nothing in the policy mandate
an interview with the alleged perpetrator. Téngdence is not specific, substantial evidence
pretext.

Similarly, plaintiff asserts Nathaniel did ngggeak to FW about plaiff's practices even
though plaintiff explained he accedshe Pyxis before clocking in in order to address FW’s
needs. ECF No. 70 at 15. He has not shown, hesyéhat an investigation into a nurse’s Pyx
practices would include interviewgth patients.
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Plaintiff assertghatutilizing both oral and intraveus narcotics was a common practige

on the unit as a way of treating break-through p&@F No. 67 1 69. His expert witness, Many

Ransbury, also avers that usingtbah oral tablet of pain rdecation and an intravenous dose

close in time is a common practice for brealotiyh pain. Declaration of Mary Ransbury, ECF

No. 68 { 7. Ransbury reviewed an Activity Regenerated from the Pyxis on the 5-East
Medical-Surgical Unit and noted that “multipleeus . . . practiced administering medication ir
similar method as Mr. Mayes.Id.  10. She also found at lease instance where a nurse had
administered only a portion of a prescribed meathcaand several instances patients receiving
medication without proper documentatiol. § 11.

Although Ransbury’s declaration provides sdmeé to plaintiff's showing, it ultimately i

U7

not enough. Ransbury asserts that other nursesetiered both oral and intravenous pain

medication to the same patient within a shoriqueof time, but nothing imer declaration show

J7

this administration conflicted with physicianders. Moreover, even if these instances were

=

violations, there is no evidence in the recalldrassing whether these nurses were discipline(
Indeed, that Hudson review#ite medication records and assembled a list of nurses whose
practices were to be investigan suggests that defendantsrastigation of Mayes was not a
pretext.

Viewed cumulatively, plaintiff has not presed sufficient evidence of pretext to defeat
summary judgment.
VI. FEHA AND TITLE VII DISCRIMINAT ION CLAIMS AND SECTION 1981 CLAIMS

Plaintiff alleges the evidee shows he was treated difatly from his non African-

—F

American female co-workers who ignored the dostorders for giving showers to FW and ye|

were not disciplined. He also argues Caucasmployees who violated the Workplace Violence

policy were not held accountalded disciplined as he was.

Under Title VII of the CiWl Rights Act (Title VII), 42 U.S.C. 8§ 2000e-2(a)(1), it is
unlawful for an employer “to discharge any indival . . . because of such individual’s race,
color, religion, sex, or national origin. . . .”nder the FEHA, it is illegdor an employer to

discriminate against an employee “in compemwsadr in terms, conditions, or privileges of
18
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employment” on the basis of race, color, or national origin.. Gov’' T CoDE § 12940(a). Also
under the FEHA, it is unlawful for an employer “tal @ take all reasondb steps necessary to
prevent discrimination and harassment from occurringal . Gov’' T CODE 8§ 12940(K).

42 U.S.C. § 1981 states in relevant part tfadli persons within the jurisdiction of the
United States shall have the same right . . . toldzpreefit of all laws . . as is enjoyed by white
citizens. . ..” To establish such a claim, aipiff must show he is the member of a racial
minority, the defendant intendedddscriminate, and the discrimitien concerned one or more
the activities listed in the statute (e.g., makd enforce contracts, sue and be sued, give
evidence).Dutra v. BFA Waste Sys. of N. Am.,.Jido. 12—cv—-03338 NC, 2013 WL 2950662
*3 (N.D. Cal. June 14, 2013).

TheMcDonnell Douglagramework generally applies to plaintiff's FEHA and Title VII
claims. Metoyer v. Chassmab04 F.3d 919, 941 (9th Cir. 2008ge alsdNills v. Superior
Court, 195 Cal. App. 4th 143, 159 (2011) (quoti@dgz v. Bechtel Nat'l, Inc24 Cal. 4th 317,
354 (2000))Loggins v. Kaiser Permanente Intl51 Cal. App. 4th 1102, 1108-09 (2007). Th

is, however, a difference in a FEHA claimwhen a defendant-employer moves for summary

judgment in a FEHA case, the burden is reversagp’t of Fair Emp’t & Hous. v. Lucent Techs.

Inc., 642 F.3d 728, 745 (9th Cir. 201%ge alsdelly v. Stamps.com Inc35 Cal. App. 4th
1088, 1097-98 (2005) (citindgguilar v. Atl. Richfield C.25 Cal. 4th 826, 850-51 (2001)).
Thus, the moving defendant bears the initial butdéishow either thagl) plaintiff [can] not
establish one of the elements of the FEHA clamn(2) there [is] a legitimate, nondiscriminator

reason” for its actionsLucent 642 F.3d at 745

Plaintiff alleges female nurses were not dikegd for failing to give FW showers, but his

only support is his belief that none of the fersaleho were worried abobtcteria from FW’s
open ulcers, provided showers when he was abgdrthe hearing, cowel also argued that
plaintiff was the only nurse to care for FW bugtagthere is no proof @his in the record.
Plaintiff's belief is insufficient proobf discriminatory treatment.

1
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He also offered the declaration of union representative Roland Collins, who says hg

b has

represented people accused of violations ofvbkplace violence policy. Declaration of Roland

Collins, ECF No. 69 § 19. He says, for examitiat Timothy Squire, a Caucasian male, pung

hed

someone but yet was not required to sign an L&At Peter Ribarik, a Caucasian/Japanese nurse

shouted at a female nurse butswet disciplined at all. Bothf these employees worked on 5-

East and were in the same syeory chain as plaintiffld. Similarly, Carthon Johnson, an

African-American male nurse, assigned to theflétbr tele-med unit, was required to take angger-

management classes as the result of a clairatiessertively raised moerns about his shift
assignmentsid. { 20.

None of this establishes a prima facie aafs@ce plus gender stirimination or rebuts
Kaiser’s showing of a legitimate reason for the discharge, described above, as plaintiff has
shown the employees allegedly receiving more favermbatment “are similarly situated . . . ir
all material respects.Moran v. Selig447 F.3d 748, 755 (9th Cir. 2008Qthers are “similarly
situated’ when they have similatjs and display similar conductVasquez v. Cnty. of Los
Angeles 349 F.3d 634, 641 (9th Cir. 2003) (finding cargiors not similarly situated when th
“did not engage in problematic conduct of compheaeriousness”). “Cots ‘require that the
guantity and quality of the comparator’'s misconchenearly identical to prevent courts from
second-guessing employers’ reasonable decisindsonfusing apples with orangesDay v.
Sears Holding Corp 930 F. Supp. 2d 1146, 1163 (C.D. Cal. 2013) (qudilagicca v. Brown
171 F.3d 1364, 1368 (11th Cir. 1999)).

Here, plaintiff has not poiatl to evidence that Caucasians who were not disciplined {

alleged workplace violence were alleged to haeéated other policiesNevertheless, there is

evidence in the record that Ribarik and Squireewevestigated for administering narcotics both

orally and intravenously withia sixty minute period. ECF No. 73-8 at 1-2. This evidence

5 NOt

or

ultimately does not show plaintiff could establish a prima facie case of discrimination. Although

Mayes, Squire and Ribarik all weealleged to have violated Iathe violence in the workplace

policy and the medication policthere is no indication how mg times Squire and Ribarik

administered medications both orally and inér@aausly, whereas there is evidence that Mayes

20
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administered medications by both delivery pssss twenty-one times after he had signed his
LCA agreeing not to do so. ECF No. 80 11 87-8BBese comparators are not sufficiently simi
to support plaintiff's claim ofliscrimination. And when there is no viable claim of
discrimination, there is no claim féailure to prevent discriminationNorthrop Grumman Corp.
v. Workers' Comp. Appeals BdA03 Cal. App. 4th 1021, 1035 (200Ryiz v. Sysco CorpNo.
09-CV-1824—-H (MDD)2011 WL 3300098, at *6 (S.D.Cal. July 29, 2011). Moreover, as h
not established discrimination, he has stmdwn he will succeed on his § 1981 claim.

IT IS THEREFORE ORDERED that:

1. Defendants’ motion for summarydgment, ECF No. 63, is granted; and

2. This case is closed.

DATED: June 2, 2014.

UNIT TATES DISTRICT JUDGE
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