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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KENNETH HARVEY, No. 2:12-cv-02029 KIM AC P (TEMP)
12 Plaintiff,
13 V. ORDER
14 | J. BARBOUR,
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisoner proceeding pr@ed in forma pauperigith a civil rights
19 | action filed pursuant to 42 U.S.C. § 198®efendant J. Barbour has filed a motion to dismiss$
20 | plaintiff's Second Amended Complaint, pursuanEemleral Rule of CivProcedure 12(b)(6).
21 | For the reasons set forth below, defendant’s motion will be denied.
22 Il. Background
23 A. Procedural Background
24 This action commenced on August 2, 2012. On August 8, 2013, the court screened
25 | plaintiff's initial complaint pursuant to 28 5.C. 8§ 1915A(a) and dismissed it with leave to
26 | amend. (ECF No. 10.) On September 6, 2013, tifidfiired a First Amended Complaint. (ECF
27

! This action is referred to a United Stalmgistrate Judge pursuant to 28 U.S.C.
28 | §636(b)(1)(B), Local Rule 302(cdnd Local General Order No. 262.
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No. 13.) On April 15, 2014, the court determirikdt service was appropriate on defendant
Barbour. (ECF No. 14.) On July 7, 2014, defant Barbour moved to dismiss the First

Amended Complaint. (ECF No. 20.) On Ded®er 3, 2014, defendantisotion was granted, and

plaintiff was granted leave to file3econd Amended Complaint. (ECF No. 23.)
On January 5, 2015, plaintiff filed the operatiSecond Amended Complaint. (ECF N

D.

24.) On January 7, 2016, this pleading was screened and service again ordered on defendant

Barbour. (ECF No. 27.) Defendant Barboomw moves to dismiss the Second Amended
Complaint. (ECF No. 32.) This matterfidly briefed and ready for disposition.

B. Factual Background

The following facts are taken from the®nd Amended Complaint (“SAC”) and the
exhibits attached tib and cited therefn

At the time of the challenged incident, pk#iin who suffers from chronic back pain, wa
incarcerated at California State Prison-Solabefendant Barbour wascarrectional officer at
the prison and a supervisor on plaintiff's job assignment.

In early July 2011, plaintiff complained ttefendant about her favoritism of younger
inmates for paid work assignments. In respodstendant retaliated agei plaintiff by ordering
him to wash over 40 garbage cans. This was despite the fact that defendant was “clearly
aware” of plaintiff's chronic backain and also despite beirfgosvn a medical chrono indicating

plaintiff’'s need for light duty job assignments.

Defendant’s conduct caused plaintiff further bagkry for which he sought and receive

treatment on July 6, 2011, immediately followithg assignment. (ECF No. 24 at 20-21.)
Plaintiff also sought medical treatmentdaovember 5, 2011, February 5, 2012, February 19,
2012, March 1, 2012, and March 16, 2012.

Exhibits attached to th®@AC show that, on July 17, 2011, plaintiff filed an inmate

grievance on CDCR Form 602 against defenflamage discrimination in his kitchen work

2 Exhibits attached to the complaint maydoasidered in determining whether dismissal is

proper without converting the motion to one for summary judgment. Cooper v. Bell, 628 F.

1208, 1210 n.2 (9th Cir. 1980).

\"2

2d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

assignment. ECF No. 24 at 8. The ThisVel Appeal Decisiordated January 26, 2012,
provides that “staff conduct was found notompliance with policy.”_Id. at 12-13.

Also attached to the SAC is a medicalarto dated April 20, 2012ndicating a need for a

bottom bunk, an extra (or new) mattress, and the following job assignment physical limitatjon:

“no repetitive bend/flex/stoop/lift 30 Ibs.” (ECF No. 24 at 18.)
II. Standards

A. Standard for a Motion to Bimiss pursuant to Rule 12(b)(6)

A motion to dismiss pursuant to Rule 12(B)6the Federal Rules of Civil Procedure

tests the sufficiency of the complaint. NoB&tar Int'l v. ArizonaCorp. Comm’n, 720 F.2d 578,

581 (9th Cir. 1983). Dismissal of the complaintaay claim within it, “can be based on the lack
of a cognizable legal theory tive absence of sufficient facBeged under aognizable legal

theory.” Balistreri v. Pacifica Police Dép901 F.2d 696, 699 (9th Cir. 1990). See also

Robertson v. Dean Witter Reynolds, Inc., 749 /R2d, 534 (9th Cir. 1984). In order to survivi

A%

dismissal for failure to state a claim a complamist contain more than “a formulaic recitation
the elements of a cause of actiahmust contain factual allegatiorssifficient “to raise a right tg

relief above the speculativevid.” Bell Atlantic Corp. v.Twombly, 550 U.S. 544, 555 (2007).

In determining whether a plead states a cognizable claithe court accepts as true al

material allegations in the complaint and construes those allegations, as well as the reasonable

inferences that can be drawn from them, inlidff@ most favorable tthe plaintiff. Hishon v.

King & Spalding, 467 U.S. 69, 73 (1984); Hospd&Il Co. v. Trustees of Rex Hosp., 425 U.S.

738, 740 (1976); Love v. United States, 915 F.2d 1242, (@AXir. 1989). In the context of &

motion to dismiss, the court also resolves doubtke plaintiff's favor Jenkins v. McKeithen,

395 U.S. 411, 421 (1969). However, the court neschccept as true conclusory allegations,

unreasonable inferences, or unwarranted decgbbfact. W. Mining Council v. Watt, 643

F.2d 618, 624 (9th Cir. 1981).
In general, pro se pleadings are held tess stringent standard than those drafted by

lawyers. Haines v. Kerner, 404 U.S. 519, 520 (1972)e court has an obligation to construe

such pleadings liberally. Bretz v. Kelmatr,3 F.2d 1026, 1027 n.1 (9th Cir. 1985) (en banc).
3
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The court’s liberal interpretatn of a pro se complaint, hewer, may not supply essential

elements of the claim that were not pled. Ived. of Regents of Univ. of Alaska, 673 F.2d

266, 268 (9th Cir. 1982); see also Pena v. Gardner, 976 F.2d 469, 471 (9th Cir. 1992).

B. Standard re: Civil Right&ct pursuant to 42 U.S.C. § 1983

The Civil Rights Act under which this action was filed provides as follows:

Every person who, under color of [state law] . . . subjects, or causes
to be subjected, any citizentbie United States . . . to the

deprivation of any rights, privileges, or immunities secured by the
Constitution . . . shall be liable the party injured in an action at

law, suit in equity, or other pper proceeding for redress.

42 U.S.C. § 1983. The statute requires thattheran actual connection or link between the
actions of the defendants and the deprivatiorgalléo have been suffered by plaintiff. See

Monell v. Department of Social Servd36 U.S. 658 (1978); Rizzo v. Goode, 423 U.S. 362

(1976). “A person ‘subjects’ artedr to the deprivation of aastitutional right, within the
meaning of § 1983, if he does an affirmative patticipates in another’s affirmative acts or

omits to perform an act which he is legallgueed to do that causes the deprivation of which

complaint is made.”_Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978).

Moreover, supervisory personnel are genernatiyliable under § 1983 for the actions o

—

their employees under a theory of respondeatrsupend, therefore, when a named defendan
holds a supervisoriglosition, the causal link between hand the claimed constitutional

violation must be specifically allegede&Fayle v. Stapley, 607 F.2d 858, 862 (9th Cir. 1979);

N

Mosher v. Saalfeld, 589 F.2d 438, 441 (9th €&78). Vague and conclusory allegations

concerning the involvement of offadi personnel in civil rights viakions are not sufficient. See

Ivey v. Board of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

IV.  Analysis
Plaintiff contends that dendant’s conduct violated higghth and First Amendment

rights. Defendant moves to dismiss boldams for failure to state a claim.

A. Eighth Amendment claim

The unnecessary and wanton infliction oinpeonstitutes cruel and unusual punishmenmt

prohibited by the Eighth Amendment. WhitkeyAlbers, 475 U.S. 312, 319 (1986); Ingraham|v.
4
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Wright, 430 U.S. 651, 670 (1977); Estelle v. Géand29 U.S. 97, 105-06 (1976). In order to

prevail on a claim of cruel and unusual punishtna prisoner must allege and prove that
objectively he suffered a sufficiently serious degtion and that subjectively prison officials
acted with deliberate indifference in allowingaausing the deprivation to occur. Wilson v.
Seiter, 501 U.S. 294, 298-99 (1991).

The Eighth Amendment protects prisonemfrinhumane conditions of confinement,

including in work programs. See Rhode€hapman, 452 U.S. 337, 344-37 (1981). The Ninth

Circuit has established the following standBmddemonstrating unconstitutional working

conditions in the prison context:

A prisoner claiming an Eighth Amendmeslation must show (1) that the
deprivation he suffered was “objectivesyfficiently serious;and (2) that prison
officials were deliberately indifferent tus safety in allowig the deprivation to
take place._Farmer v. Brennan, 511 835, 834 (1994). More specifically, the
Eighth Amendment is implicated in thagon work context only when a prisoner
employee alleges that a prison officiahgaelled him to “perform physical labor
which [was] beyond [his] strength, endangerhis life] or health, or cause[d]
undue pain.”_Berry v. Bunnell, 39 F.3856, 1057 (9th Cir. 1994) (per curiam);
see also Wallis v. Baldwin, 70 F.3d 1074 (9th Cir. 1995) (analyzing under the
Eighth Amendment a prisoner’s claim tlieg health was endangered when he was
forced to remove asbestagthout protective gear).

Morgan v. Morgensen, 465 F.3d 1041, 1045 (9thZLi06). Resolution of such a claim requir

inquiry into the state of mind ahe prison official, who is liablenly if he or she was deliberate
indifferent to a substantial risk of serious harm. Farmer, 511 U.S. at 837 (the prison officig
state of mind is assessed under aextthje, rather than an objectivstandard: “the official must
both be aware of facts from which the inference could be drawn that a substantial risk of s
harm exists, and he must also draw tHergnce.”);_see also Mgon, 501 U.S. at 298-99, 302—(
(the official must actually know dhe risk yet fail to take esonable measures to ensure the

prisoner’s safety); LeMaire Waass, 12 F.3d 1444, 1457 (9th Qi893). “If a prison official

should have been aware of the risk, but wasthet) the official has not violated the Eighth
Amendment, no matter how severe the risk.tnfiex, 511 U.S. at 834. A “sufficiently culpablg
state of mind” requires thatd¢tconduct involve more than neenegligence. |d. at 837, 847
(nothing less than recklessness in the criminal séingeis, subjective disragd of a risk of harn

of which the actor is actually aware, satisties “deliberate indifference” element of an Eighth
5
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Amendment claim). If the risk of harm was otws, however, the trier of fact may infer that &

defendant knew of the risk, but obviousness pevib&ot impart knowledge as a matter of law.

Id. at 840-42.

Defendant moves to dismiss plaintifEsghth Amendment claim on the ground that
plaintiff has not pled sufficierfacts to meet the subjectiveomg of a deliberate indifference
claim. She argues that the medical chrono attached to the SAC is dated April 2012, almos

year after the incident at issue in this casergby contradicting plaiiif's allegation that he

showed defendant a medical chrono limiting pl&ing light work before defendant ordered him

to clean the 40 garbage cans.

The court acknowledges that the April 2012acto post-dates defendant’s conduct, buf

the submission of this chrono does not precludedssibility that plaintiff showed defendant g
earlier-dated chrono, a plausible saeo considering plaintiff's clan that he has been treated |

back pain since 2006 Parks Sch. Of Bus., Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir.

(pleadings are to be construedhe light most favorable to g@ihtiff and all doubts resolved in
plaintiff's favor). Since plaintf also alleges that Baour ordered him to wash over 40 trash ¢
knowing that he “could not do sugyork without being further injusk” the court finds that thes
allegations are sufficient to meet the subjexpvong of plaintiff's Eighth Amendment claim ar
are not contradicted by the submission of a chrono dated after the incident.

Defendant also argues thaapitiff failed to satisfy th@bjective element of an Eighth
Amendment claim because being required to wash 40 garbage cans is not patently cruel 3
unusual. This argument lacks merit. Thoughrleg40 garbage cans may not, in and of itse

constitute cruel and unusual punishment, a pesamy not be “compelled to perform physica

® Indeed, plaintiff attaches to his oppositionarch 2011 medical chrono setting forth the sal
physical limitations to job assignments asfeeh in the April 2012 chrono: “no repetitive
bend/flex/stooping or lift > 30 Ibs.”_See BIOpp’'n, ECF No. 34 at 16-17. The court may
examine documents referred to in the ctanmp, although not attached thereto, without
transforming the motion to dismiss into a motion for summary judgment. See Knievel v. E
393 F.3d 1068, 1076 (9th Cir. 2005). In any evemtciburt does not consider these new facts
making its determination; rather, the cowhsiders the March 2011 clm®only to demonstrate
why resolving any doubts in plaintiff's faves necessary on a motion to dismiss.

6
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labor which is beyond their stretiig endangers their lives oedlth, or causes undue pain.”
Berry, 39 F.3d at 1057.

For these reasons, defendant’s motion to dismiss plaintiff’'s Eighth Amendment clai
be denied.

B. First Amendment Retaliation claim

Defendant Barbour also movesdismiss plaintiff's claim that defendant retaliated
against him for engaging in actiyiprotected by the First Amendment.

“Within the prison context, a viable claim Birst Amendment retaliation entails five
basic elements: (1) [a]n assertion that a staeter took some adverse action against an inmat
(2) because of (3) that prisorgeprotected conduct, and that saction (4) chilled the inmate's
exercise of his First Amendmemghts, and (5) the acin did not reasonablgdvance a legitimat

correctional goal.”_Rhodes Robinson, 408 F.3d 559, 567-68 (9th Cir. 2004). Prisoners ha

constitutional right to file prison grievances gndasue civil rights litigatiorn the courts._1d. at
567. Prison officials may not retaliate againstqess for exercising these rights. Id. at 568.

Defendant argues that plaintiff$i:again failed to allege fadtsat he engaged in protectg
activity. Defendant’s argument is premised cenrgiff’s claim that Barbour retaliated against
him for filing an administrative grievance. SACL8. But, as defendant rightly points out, the
referenced grievance, which is attached ®3AC, was filed on July 17, 2011, after plaintiff w
ordered to clean the garbacgns. _See ECF No. 24 at 8.

Nonetheless, plaintiff also claims that Baur ordered him to clean the garbage cans*
retaliation of his discontent ¢ier treatment towards him as being unprofessional...” and “for
contesting his treatment by her....” SAC 114, The SAC can be reasonably construed as
alleging that plaintiff verbally complained datty to defendant, a construction supported by tl
July 17, 2011, grievance (“After, inquiring intotrgetting a pay number and | work just as ha
as the other, Ms. Barbour took it personal nowislsingle me out to harass me and deliberat
locking me out of my work area .... At one point, Ms. Barbour put me on the back desk — k&
the kitchen to washout 40 garbage cans...”). A verbal complaint can, of course, constitute

protected conduct. See, e.q., West voDj2014 WL 794335, at *5-6 (E.D. Cal. Feb. 27, 201
7
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(protected speech includes a prisoner’s verbal expression of an intent to submit a formal v

grievance); Hackworth v. Torse2011 WL 1811035, at *1 (E.[Cal. May 12, 2011) (rejecting

defendant’s argument that prisoner’s vertgections to a pgon policy during housing
classification committee meeting with prisoaf6vas not protected by the First Amendment

because the inmate had notdile written grievance); Uribe WicKesson, 2011 WL 9640, at *1

(E.D. Cal. Jan. 3, 2011) (prisoner’s attempt to report a prison official’'s misconduct, either
“verbally or in writing, constitutes speech or cantlentitled to First Amendment protection.”)
Defendant next argues that pitaif has failed to adequatelylegje that Barbour retaliateq
against him because of the constitutionally prigg@ctivity. The court disagrees. The SAC ¢
the exhibits attached to it cidasupport plaintiff's claim thaBarbour ordered him to clean the
40 garbage cans because of plaintiff's complabdut her favoritism of younger inmates for pi
work assignments. These allegatiane sufficient to state a claim.
Accordingly, the court will deny defendant Barbour’s motion to dismiss plaintiff's
retaliation claim.
V. Conclusion
Based on the foregoing, IT IS HEREBY ORRED that defendant’s motion to dismiss
(ECF No. 24) is denied. Defendant is directed to file an answer to the SAC within fourteen
from the date of this order.
DATED: April 25, 2016 : ~
m’z——— &{ﬂ’)——(—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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