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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SCOTT N. JOHNSON, No. 2:12-cv-2057 MCE AC
Plaintiff,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

RODE E. MONTIJO, d.b.a. EL CAMINO
TIRES,

Defendant.

Pending before the courtpdaintiff's June 20, 2013 motion faefault judgment against
defendant Rode E. Montijo, doing business a€&hino Tires, located at 48 E. Charter Way
and 2498 E. Main St., Stockton, California. E&. 18. The court has determined that the
matter shall be submitted upon the record and boiefdle and accordingly, the date for hearing
of this matter shall be vacated. E.D. Cal. R. 78-230(g). Upon review of the docket, the mgtion
for default judgment and all attachexhibits, THE COURT FINDS AS FOLLOWS:

PROCEDURAL BACKGROUND
Plaintiff initiated this action on August 6, 20&Reging violations othe Americans with

Disabilities Act (“ADA”), 42 U.S.C. 88 1210 seqg., and the California Unruh Civil Rights

! In his motion for default judgment, plaintiff idéfies this location a48 E. Charter Way / Dr.
Martin Luther King, Jr. Blvd, Stockton, Califeia. See Mot. for Default J. T 3.
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Act. A certificate of service filed Septéer 14, 2012 demonstrates that the summons and

complaint were served on this defendant on September 4, 2012 by delivering a copy to Ivan

Montijo, a “person in charge” &40 N. Wilson Way, Stockton, CA 95205ECF No. 5. Plaintiff
also mailed to defendant Montijo by first class mail copies of these documents on Septem
2012. 1d.

On June 5, 2013, an amended proof of seicmmons was filetly plaintiff reflecting
a correction to the sgelg of defendant Montijo’s name. ECF No. 17. This amended proof
demonstrates that Montijo was re-served@tember 17, 2012 on Mike Montijo, a “person in
charge” at 48 E. Dr. Martin lther King Jr. Blvd, Stockton, CA 9523@and that copies of the
documents were then mailed by first class mail on December 17, 2012. See id.

On November 6, 2012, pursuant to plaingiffequest, the Clerk of Court entered the
default of defendant Montijo. On June 20, 20413jntiff filed a motion for default judgment,
and served a copy of the motion by mail on thermddat at 48 E. Dr. Martin Luther King Jr.
Blvd, Stockton, CA 95206. ECF No. 18. Although teenplaint identifies tw locations for El
Camino Tires, the motion for default judgmentlisected only to the location at 48 E. Charter
Way / Dr. Martin Luther King, Jr. Blvd. See Mot. for Default J. 3.

DISCUSSION

It is within the sound discretion of the distrcourt to grant odeny an application for

default judgment._Aldabe v. Aldabe, 616 F.2d 1089, 1092 (9th Cir. 1980). In making this

determination, the court considers the following factors:

(1) the possibility of prejudice tthe plaintiff, (2) the merits of
plaintiff's substantive claim, (3) the sufficiency of the complaint,
(4) the sum of money at stakethre action, (5) the possibility of a
dispute concerning the material facts, (6) whether the default was
due to excusable neglect, a(®) the strong policy underlying the
Federal Rules of Civil Procedufavoring decisions on the merits.

Eitel v. McCool, 782 F.2d 1470, 1471-72 (9th @®86). “In applying this discretionary

% This address is listed a®tmailing address for defendant mesis. See Compl. Ex. B, ECF
No. 1-2 at 2-3.
% This address is listed asetbusiness address for defendarsibess. See Compl. Ex. B, ECF
No. 1-2 at 2-3.
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standard, default judgments are more oftentgdathan denied.” Rlip Morris USA, Inc. v.

Castworld Products, Inc., 219 F.R.D. 494, 498X Cal. 2003) (quoting PepsiCo, Inc. v.

Triunfo-Mex, Inc., 189 F.R.D431, 432 (C.D. Cal. 1999)).

As a general rule, once default is enteredfdbtual allegations of the complaint are ta

as true, except for those allegasaelating to damages. Teled€b Systems, Inc. v. Heidentha

826 F.2d 915, 917-18 (9th Cir. 1987) (citations omitted). However, although well-pleaded
allegations in the complaint are admitted by defendant’s failure to respond, “necessary fac
contained in the pleadings, and claims wtaoh legally insufficient, are not established by

default.” Cripps v. Life Ins. Co. dfl. Am., 980 F.2d 1261, 1267 (9th Cir. 1992).

A. The Americans with Disabilities Act

Title 11l of the ADA providesthat “[n]o individual shall ba&liscriminated against on the
basis of disability in the futhnd equal enjoyment of the goodsyvices, facilities, privileges,
advantages, or accommodations of any place of public accommodation by any person wh
leases (or leases to), oravptes a place of public accommodation.” 42 U.S.C. § 12182(a).

Discrimination includes “a failure to remove architeel barriers . . . in existing facilities . . .

where such removal is readily achievabldd’ 8 12182(b)(2)(A)(iv). Under the ADA, the term

readily achievable means “easily accomplishalple able to be carried out without much
difficulty or expense.”42 U.S.C. § 12181(9).

“To prevail on a Title Il discrimination clainthe plaintiff must show that (1) [he] is
disabled within the meaning of the ADA; (2) thedatedant is a private entity that owns, leases
operates a place of public accommodation; and (3) the plaintiff was denied public

accommodations by the defendant because of babitlty.” Molski v. M.J. Cable, Inc., 481

F.3d 724, 730 (9th Cir. 2007). Further, “[tjo succeed on a ADA claim of discrimination on

account of one's disability dueao architectural barrier, the plaffimust also prove that: (1) the

existing facility at the defendant’s place of busme@resents an architectural barrier prohibitec

under the ADA, and (2) the removal of the barisereadily achievable.” Parr v. L & L Drive-In
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Rest., 96 F. Supp. 2d 1065, 1085 (D. Haw. 2600).

Here, plaintiff alleges (1) thdue is disabled, Compl. § ) that defendant Montijo’s
business is a place of public accommodation, id. § 2; (3) that plaintiff was denied access t
defendant’s business because ofniltis disability, id. T 4; and4) that defendant’s business |
a number of architectural barrseflack of correct number angpe of properly configured
disabled parking space(s) including a van acbéssisabled parking space, accessible route,
accessible entrance, accessibility restrooms sadde entrance), id. Additionally, plaintiff
alleges that these architectural barriers eaglity removable. Id. 1 4. His complaint also
specifically states that he seeks injunctiveeféiio remove all barriers to access which are
readily achievable . . ..” 1d. 1 4. Therefai®e injunction would only require defendant to
remove the architectural barriefst is readily achievable tdo so. Moreover, 28 C.F.R. §
36.304(b) specifically lists “[clrating designated accessible parking spaces” and “[w]idenin
doors” as examples of typicaltéps to remove barriers.”

Because plaintiff's allegations are taken as tmelefault, the coufinds that plaintiff has
made out a prima facie Title Il discrimination claim. Additionally, the court finds that the
majority of the_Eitel factors wgh in favor of granting default judgmt to plaintiff on that claim
Therefore, the court recommentsat plaintiff be granted defi#t judgment against defendant o
his ADA claim and award plaintiff an injunot requiring defendant farovide the correct
number and type of properly configured dilesl parking space(s) including a van accessible
disabled parking space, an accessible ecg¢réanding, an accessible entrance, accessible

restrooms, and an accessible cashier / secagnter in accordance with the Americans with

* Some courts have held thaice plaintiff satisfies an initi#urden of production regarding
ready achievability, the burden shifts to the defendant to establish as an affirmative defens
barrier removal is not readilchievable._See e.g., Coleross Disability Coalition v.
Hermanson Family, Ltd., 264 F.3d 999, 1006 (10th 2Z001). At least in the context of
buildings protected as historic, the NinttrcCiit places the entire burden squarely on the
defendant._Molski v. Foley Estates Vineyarti Winery, LLC, 531 F.3d 1043, 1048 (9th Cir.
2008). Allocation of the burden of proof daest affect disposition of the instant motion,
however. Because plaintiff's allegations of ndadchievable barrier reaval are taken as true
on a motion for default judgment, and because deférdes entirely failetio appear or defend,
the court need not determine which party widogar the burden giroof regarding ready
achievability on summary judgment or at trial.
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Disabilities Act of 1990 (ADA) ad the Americans with DisabiliteeAct Accessibility Guidelines

(ADAAG) contained in28 CFR Part 36. See 42 U.S.C. § 12188(a)(2) (authorizing injunctions

under the ADA).
B. Unruh Civil Rights Act

The Unruh Civil Rights Act provides: “All persstwithin the jurisdiction of this state ar
free and equal, and no matter what their seog,reolor, religion, ancestry, national origin,
disability, medical condition, maritatatus, or sexual orientatioreagntitled to the full and equé
accommodations, advantages, facilities, privileges, or services in all business establishme
every kind whatsoever.” Caliv. Code 8§ 51(b). To prevaih his disability discrimination
claim under the Unruh Civil Rights Act, plaintiff rsuestablish that (1) éendant denied plaintif
the full and equal accommodations, advantages,tfasilprivileges, or services; (2) a motivati
reason for defendant’s conductsyalaintiff’s disability, (3)plaintiff was harmed; and (4)
defendant’s wrongful conduct wasabstantial factor in causingguhtiff's injury. California
Civil Jury InstructiongCACI), No. 3020. A plaintiff whaestablishes a violation of the ADA

need not prove intentional discrimination undexr tmruh Act._See Munson v. Del Taco, Inc.,

Cal. 4th 661 (Cal. 2009) (intergneg Cal. Civ. Code 8§ 51(f), which provides “A violation of th
right of any individual undethe Americans with Disabilitiedct of 1990 (Public Law 101-336)
shall also constitute a violation of this section”).

Here, because plaintiff's complaint propeshts out the necessary elements for his AL

claim, plaintiff has also propsrket out the necessary elements for his Unruh Civil Rights A¢

claim. Therefore, and because there are nigypobnsiderations which preclude the entry of
default judgment on this claim, Eitel, 782d at 1471-72, the court will recommend that
plaintiff's motion for default judgment onshUnruh Civil Rights Act claim be granted.

The Unruh Civil Rights Act provides forrainimum statutory daage amount of $4,000
per violation, and “any attorney’s fees that maydbtermined by the court in addition thereto.’
Cal. Civ. Code § 52(a). Plaintiff is see§ a damages award in the amount of $8,000 for
violation of the Unruh Civil Rights Act based twmo visits to the defendant’s business locatiof

Compl. 1 4. The court will recommend that ptdf be awarded those statutory damages.
5
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Plaintiff does not seek attornéges or litigation costs.

Based on the foregoing, IT IS HEREBY ORRED that the July 24, 2013 hearing on
plaintiff’s motion for defalt judgment is vacated; and

IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion for default judgnm on plaintiff's ADA claim and Unruh Civil
Rights Act claim be granted;

2. Plaintiff be awardstatutory damages the amount of $8,000.00; and

3. Plaintiff be granted an injunction regqug defendant Montijo to provide the correct
number and type of properlypfigured disabled parking spdsgincluding a van accessible
disabled parking space, an accessible eo¢réanding, an accessible entrance, accessible
restrooms, and an accessible cashier / seooanter in accordance with the ADA and the
ADAAG.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgémdings and Recommendationgailure to file objections
within the specified time may waive the rightappeal the District Cotis order. _Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998); t#esz v. YIst, 951 F.2d 1153 (9th Cir. 1991).

DATED: July 10, 2013

Mn_———m—
ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE

/mb;john2057.mdj
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