Lennar Mare Island, LLC v. Steadfast Insurance Company

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

LENNAR MARE ISLAND, LLC,
Plaintiff,
V.

STEADFAST INSURANCE COMPANY,
and Does 1 through 10,

Defendants.

STEADFAST INSURANCE COMPANY,
Counterclaimant,
V.
LENNAR MARE ISLAND, LLC; CH2M
HILL CONSTRUCTORS, INC., and
DOES 1 through 10,

Counterdefendants.

CH2M HILL CONSTRUCTORS, INC.,
Counterclaimant,
V.
STEADFAST INSURANCE COMPANY,

Counterdefendant.

No. 2:12-CV-02182-KIM-KJIN

ORDER

Doc. 111
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On February 28, 2014, this court denligshnar Mare Island’s (LMI) motion for

summary judgment. ECF No. 95. LMI has nowvwad for reconsideration. At hearing on Apfi

11, 2014, Ryan Werner appeared for LMI; Da@@mpagne appeared for Steadfast. After
considering the parties’ briefing andyaments the court DENIES the motion.
|. RELEVANT BACKGROUND

As reviewed in the court’s prior order, on June 22, 2012, LMI filed a complai
Solano County Superior Court against Steadédistying four claims: itentional interference
with contract; breach afontract; tortious breaabf the implied covenant of good faith and fair
dealing; and declaratory relie€Compl., ECF No. 1 at 6-12.

On August 21, 2012, Steadfast removed the twa#@s court on the basis of this

court’s diversity jurisditon. ECF No. 1 at 2.

On August 27, 2012, Steadfast answeredamserted a counterclaim against LMI

and CH2M Hill Constructors, Inc. (CC).ECF Nos. 4, 5.
On the parties’ stipulation, LMIiléd a First Amended Complaint (FAC) on

January 17, 2013, containing four claims: inteml interference witlontract; breach of

nt in

contract; breach of the implied covenant of good faith and fair dealing; and declaratory relief.

ECF No. 22. As relevant to this motion, Liglleges that it has tendered claims for pollution
clean-up expenses to Steadfast under an Envirdairigability Insurance (ELI) policy but that
Steadfast has refused to pdg. 11 22-26. Steadfast answered on January 31, 2013. ECF
No. 26.

LMI filed a motion for partial summary judgment on October 25, 2013, seeking

judgment on its claim that Steadfast breachedbitgract to pay the environmental clean-up cqsts

stemming from PCB contamination on the fledBuilding 116. Mot. for Summ. J., ECF
No. 517

' The parties refer to CH2M Hill Constructaas CCl, so the court will as well.

Z|n addition, as part of the éach of contract claim, the mplaint alleges Steadfast has
refused to pay for clean-up costs in Binlgs 206/208, 84, 386, 971 and the 688 Pits. ECF
No. 22 | 23.




The undisputed evidence offered omsoary judgment showed, in part, the
following: As part of LMI's redevelopment of the Mare Island Naval Shipyard in Vallejo,
Steadfast issued a Remediation Stop Lo$isyppumber ERC 522484-00 to CCI (RSL Policy)
and the ELI policy number REL 5224850-00 to LM3teadfast’'s Response to LMI’'s Statement
of Undisputed Facts, ECF No. 74 11 1, 3. The gromiof the ELI Policy at issue in this case

provides in pertinent part:
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ECF No. 74 at 4 1 8; Mot. for Summ. Jx.B at SICE 167596 (emphasis in origifal)M! is
the First Named Insured in the ELI Policy forveoage A1. ECF No. 74t 4 1 9; Mot. for
Summ. J., Ex. 1 at SJICE 167554.

[Under Coverage Al Steadfast promises to] pay to Rirest
Named Insured any Cleanup Costs in excess of the applicable
Self Insured Retention required byGovernmental Authority as a
result of aPollution Event on, at or under &overed Location
that is not aKnown Pollution Condition and that is first
discovered by atnsured during thePolicy Period . . . provided
that . . . theClaim is reported to th€ompany during thePolicy
Period . . ..

The ELI Policy defines “Known Pollutio@onditions,” as relevant here, as

all conditions specifiglly described in the Scope of Work

Endorsement to the RemediatiStop Loss Policy . . . and which
require or may ultimately require any form of remedial
investigation or action . . . . Known Pollution Conditions

constitute all of the conditions that are deemed known to the
Insureds for the purposes of this PolicyKnown Pollution
Conditions are: [] 1. those conditiorspecifically set forth in
Tables 1-3 and Figures 1 throug§B and Fuel Oil Line Removal
Project Figures 1 tbugh 11 to the Scope &Vork Endorsement,
which statement of conditions igteer (i) a designation of location,
contamination, byproducts, breakdowroducts and source of such
identified contamination at theme of policy inception, or (ii) a
designation of location, contamation, byproducts, breakdown
products and an expressly unidaetif source of such identified
contamination at the time of poliegiception . . . . In the case of
any Known Pollution Condition, theKnown Pollution Condition

shall be deemed to include theisnquantity and geographic extent
of any contaminant which is ultimately determined to have been
released as or to hawenstituted part of sucKknown Pollution
Condition, without regard to: . . . [1] 2. whether the contaminant
... Is subsequently determined to have migrated across or through

3 Further quotations from the paiks at issue reproduce the@masis as it occurs in the
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one or more environmental media before or after identification as a
Known Pollution Condition or to have otherwise had a fate and
transport or spatial extent differethtan that understood as set forth
in Tables 1-3 and Figures 1 ¢lugh 89 and Fuel Oil Line Removal
Project Figures 1 through 11 adescribed at the time the
contaminant was identified as part of known Pollution
Condition . . ..

Mot. for Summ. J., Ex. 1 at SJCE 167601nsured” is defined as The Named Insured(s),”
among other thingsld. at SJICE 167600-167601. The First Named Insured for Coverage A of
the ELI Policy is LMI. Id. at SJICE 167554.

The Scope of Work Endorsement te RSL Policy, contained in Endorsement

Nos. 2 and 6, provides that

The conditions and activitieislentified in Tables % 2 and 3 and

listed below represent tHecope of Work of thelnsured Project

and areKnown Pollution Conditions or actions with respect to

suchKnown Pollution Conditions authorized under th8cope of

Work . ... Tables 1, 2 and 3aifrigures 1 through 89 and Fuel

Oil Line Removal Project Figures 1 through 11 set forth conditions

present at the covered locatiatesignated in Item 5 of the

Declarations. The figures illuste the general locations of

contaminants for each site, but da nepresent the total extent or

maximum concentrations for each contaminant.
Mot for Summ. J., Ex. 15 at SICP 029063, 02907iBhofigh the scope of work for the project
identifies PCB contamination on the “transforrpad, northwestern wall,” and the “former drajn
for transformer pad,” of Building 116, PCB cantination on the floor of Building 116 is not
included in any of the tables and figureslot. for Summ. J., £ 15 at SJCP 029120. The
endorsement to the RSL policy also sthat “[i]f required or authorized b§over nmental
Authority, Lennar has agreed to leave the followingdig floor slabs in place and intact to
serve as an encapsulation remedyktaown Pollution Conditions. ... [{] The buildings
included in this category ar . . . Building 116.”Id. at SJCP 029075.
Il. STANDARD FOR A MOTION FOR RECONSIDERATION

“A districtcourt’'spowerto rescind, reconsider, or mégan interlocutory order i$

74

derived from the common law, not fronetkederal Rules of Civil ProcedureCity of

* As noted previously, althoughaphtiffs have provided a copy of Table 1, it is in such
tiny print as to be unreadable. M&r Summ. J., Ex. 15 at SJCP029103-SJCP029108.
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Los Angeles v. Santa Monica BayKeeg&4 F.3d 882, 886 (9th Cir. 200MrConnell v.
Lassen Cnty No. 2:05-cv-0909 FCD DAD, 2008 WL 4482853, at *2 (E.D. Cal. Oct. 3, 2008

(“Where reconsideration of a non-final ordesamight, the court has ‘iehent jurisdiction to

modify, alter, orevoke it.””) (quotingUnited States v. Martjri226 F.3d 1042, 1048-49 (9th Cir}

2000)). In addition, Federal Rule of Civil Proceel&4(b) authorizes courts to revise “any order

or other decision . . . that adjudicates fewer #hlathe claims or the rights and liabilities of few
than all the parties . . . at any time beforedhy of a judgment adjuckting all the claims and
all the parties' rights and liabilities.”EB. R. Civ. P. 54(b);Regents of Univ. of Calif. v.
BernzomaticNo. 2:10-cv-1224 FCD GGH, 2011 WL 666912, at *2 (E.D. Cal. Feb. 11, 201
(relying on Rule 54 in deciding whether txonsider the denial of summary judgment).
Reconsideration is appropriate where there har ba intervening change in controlling law,
new evidence has become available, or it is $&80® to correct clear error or prevent manifes
injustice. Cachil Dehe Band of Wintun Indians v. Californg9 F. Supp. 2d 1063, 1069 (E.D
Cal. 2009) (citingschool Dist. No. 1J Multnomah Cnty. v. AC&S. iacF.3d 1255, 1263 (9th
Cir. 1993)). A party should “not use a motiom feconsideration to rasarguments or present
new evidence for the first time when it could reatbnaave been raised dar in the litigation,”
id., nor should the party “ask the courtrédhink matters atady decided.”American Rivers v.
NOAA FisheriesNo. CV-04-00061-RE, 2006 WL 1983178, at(f2 Or. Jul. 14, 2006) (citing
Motorola, Inc. v. J.B. Rodgers Mech. Contracid$5 F.R.D. 581, 582 (D. Ariz. 2003)).

Under Local Rule 230(j), the party magi for reconsideratiromust set forth:

(1) when and to what [jjudge . . . the prior motion was made,;
(2) what ruling ... was made thered8) what new or different facts

or circumstances are claimed to exist which did not exist or were
not shown upon such prior motioor, what other grounds exist for
the motion; and (4) why the faabs circumstances were not shown
at the time of the prior motion.

L.R. 230(j). “To succeed, a party must set foett$ or law of a strongiconvincing nature to
induce the court to revezsts prior decision.”’Knight v. RiosNo. 1:09—cv—00823—-AWI-JLT
HC, 2010 WL 5200906, at *2 (E.D. Cal. Dec.15, 2010).
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[ll. ANALYSIS

LMI argues the court committed three esro resolving the motion for summar
judgment: its interpretation of Ru408 of the Federal Rules Givil Procedure was incorrect; if
improperly interpreted the “first discoveredause; and it overlooked a “deemed known”
provision in the ELI polig. ECF No. 96 at 2.

Steadfast contends LMI’s first two clairage simply disagreements with the co
ruling rather than errors in its order and thiedtislaimed error did not have any impact on the
resolution of the motion. ECF No. 103.

In reply, LMI challenges Steadfast'denpretation of the policies and the law.

A. Rule 408

Exhibit 7 in support of the motion feummary judgment is a “Settlement
Agreement and Mutual Release” among LMI, G@d Steadfast concerning PCB clean-up on
Mare Island. Thomas Sheaff, Vice PresidefritMl Homes of California, Inc., a managing
member of LMI, describes Exhibi as a resolution @ dispute between LMI and Steadfast al
whether LMI had satisfied its deductible for aleap costs under the ELI policy. Mot. for Sum
J., Decl. of Thomas Sheaff | 14. The documsates, among other things, that the agreeme
“is not and shall not be construad or deemed to be evidence of, an admission of any kind ¢
part of any of the Parties now with respect to any future claim dispute.” Mot. for Summ. J
Ex. 7 at LMI-118523.

This court refused to consider the doeunt citing Rule 408 of the Federal Rulg
of Evidence androutman v. Unum Life Ins. GdNo. C-04-0889 MMC, 2008 WL 2757082, at
*7 (N.D. Cal. Jul. 14, 2008).

Under Rule 408, evidence of eithettianent negotiations or terms is not
admissible “to prove liability for omvalidity of the claim or its aount.” LMI cites a case fron
the Tenth Circuit and one from another couthiis district holding tht “[rJule 408 does not
require the exclusion of evidence regardingstlement of a claim different from the one
litigated.” Towerridge, Inc. v. T.A.O., Incl11 F.3d 758, 770 (10th Cir. 199¥Elasquez v.

Chase Home Fin., LLCCiv. No. S-12-0433 LKK, 2012 WL 913705, at *3 ( E.D. Cal. Mar. 1
6
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2012). As this authority is not precedential, tusirt’s interpretation oRule 408 as precluding
evidence of settlements of oth@aims when the evidence is akel against the compromiser is
not a mistake justifying reconsideration of its ordgee, e.g., Hudspeth v. Comm’r of Internal
Revenue Serv914 F. 2d 1207, 1213-14 (9th Cir. 1990) (relying on Rule 408 to exclude a
valuation reached during settlement when the settlement and the new action involved val
of timber of similar quality taken from the same foreGteen v. Baca226 F.R.D. 624, 640
(C.D. Cal. 2005) (precluding the county’s settlatnef other suits regarding overdetention wh
the case involved application of the same pdikading to overdetention). LMI sought to use
Steadfast’s settlement concernidGB cleanup on Mare Island, a claim sufficiently similar to
instant dispute as to triggepglication of Rule 408’s exclusion.

B. “First Discovered by an Insured” and “Deemed Known”

In its order, the court said that tBel policy provides no coverage for condition
first discovered outside the policy period. ER&. 95 at 11. LMI contends that Coverage A
provides that Steadfast will pay for the ¢lap of conditions “first discovered by ansured
during the Policy Period.” Mot. for Summ. Bx. 1 at SICE 167596. It argues that whatever
CCI knew about PCB contamination in Burdi116, CCl was not the insured within the
meaning of the policy nor catiits knowledge be imputdd LMI. ECF No. 96 at 4.

Whether or not CCIl was an insured untiee ELI policy, an issue not resolved
here, CClI's knowledge, if any, might be imputed_MI and thus become the knowledge of LN
as the insured. Moreover, the evidence Sesagresented aboGClI’'s knowledge gave
substance to its claim that further discovergimiead to evidence of LMI's prior knowledge.
LMI's argument on this issue does not support reidenation, as it is melga dispute with the
court’s resolution of the quiesns presented by the motion.

LMI also argues CCI’s pre-policy knovdge is not relevant because of the
“deemed known” clause in the ELI policy, fibrat provision means “there are no conditions
known to anlnsured prior to the policy position that are fdted in the Scope of Work,” and
that, accordingly, Steadfast agrdedcover conditions that “acily were known but not listed.”

ECF No. 96 at 4-5.
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The RSL Policy says the listed knownlpbon conditions “constute all of the
conditions that are deemed known to thsur eds for the purposes of this Policy.” Mot. for
Summ. J., Ex. 15 at SJCP 029090 (underline addedhe order on summary judgment, the
court noted the ELI policy did not include a simitdause. ECF No. 95 at 11. LMI has pointe

out following language ithe ELI policy:

Known Pollution Conditions means all conditions specifically
described in the Scope of Work Endorsement to the Remediation
Stop Loss Policy No. ERC 5224884-00 (“Scope of Work
Endorsement”) and which requioe may ultimately require any
form of remedial investigtion or action . . . by thidamed Insured
before aGovernmental Authority will determine that no further
remedial action is required.Known Pollution Conditions
constitute all of the conditiorthat are deemed known to the
Insureds for the purpose of this Policy.

Mot. for Summ. J., Ex. 1 at SICE 16759he court acknowledges its prior omission.

Steadfast argues the omission does not magteause the court said this “deem
known” provision would render theif$t discovered” provision sulysage. It also cites ® & L
Oil, Inc. v. Zurich American Insurance Compahip. 2:07-cv-01883 MCE KJM, 2009 WL
2050489 (E.D. Cal. Jul. 10, 2009), as authority foaitgiment that a “first discovered” provisi
always refers to pre-policy knowledge. The t@grees with LMI that the decision cannot be
read so broadly.

According to LMI, Steadfast seeksrewrite the policy by arguing there might |
conditions that did not make the list of “knog/ but which now qualify as known. ECF No. 1
at 5. Despite the thrust of Steadfast’s oppmsito the motion for summary judgment, howeve
LMI did not raise this argument and so it is podperly raised on reconsideration. As the coJ
denied the motion for summary judgment withprejudice, LMI will have a chance to argue tl
in any renewed motion.

There also is the provision itself:he ELI policy has three preconditions for
payment of clean-up costs fopallution event: (1) tb event is not one of the known pollution
conditions, all of which are listed on the scapevork endorsement to the RSL policy; and

(2) the insured first discovetdhe condition duringhe policy period; ath (“provided that”)
8
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(3) the insured reported the claim during the policy periBeleBLACK’ SLAw DICTIONARY 1240
(7th ed. 2007) @rovided, conj. On condition or understandinth&t)”). It appears that all three
of these conditions, joined by conjunctions, nhessatisfied before Steadfast is obligated unc
the ELI policy. See In re C.H.53 Cal. 4th 94, 101 (2011) (“Thedinary and usual usage of
‘and’ is as a conjunctive, meaningh‘additional thing,” ‘also’ or ‘plg.”). LMI argues the “first
discovered language,” when readcconjunction with the “deenageknown” provision, operates t(
limit the coverage to contamination discoveretblethe end of the policy period. ECF No. 1
at 3. But the necessity of discovery beforeghe of the policy period appears to be enforcec
the requirement that the insured reports the cthinmg the policy periodWhatever the ultimat
meaning of this provision, it is better resedvon a renewed motidar summary judgment.
Finally, LMI contends the denial of itaotion for summary judgment will subjeg
it to burdensome discovery about every claugeaELI policy. The court agrees that some

discussion of the proper scopedigcovery in light of Steadfastidaims and this court’s prior

order is appropriate; this discussion will tgitace at the scheduling conference set for May 1
2014.

IT IS THEREFORE ORDERED that tmeotion for reconsideration, ECF No. 96
is denied.

DATED: May 15, 2014.

UNIT TATES DISTRICT JUDGE
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