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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LENNAR MARE ISLAND, LLC, No. 2:12-cv-02182-KIM-KJIN
12 Plaintiff,
13 V. ORDER
14 | STEADFAST INSURANCE COMPANY,
15 Defendant.
16
17 | AND RELATED COUNTERCLAIMS.
18
19 In this case, Lennar Mare Island, LI(OMI), CH2M Hill Constructors, Inc.
20 | (CCl), and Steadfast Insurance Company dispue tibligations with respect to the clean-up pf
21 | Mare Island, a former U.S. Navy shipyard.isTorder addresses LMI's and CCI’'s motions to
22 | dismiss Steadfast’'s Amended Counterclaim unddefa Rules of Civil Procedure 12(b)(6) and
23 | 12(b)(7). The matter was submitted without a hearing. For the following reasons, the motions
24 | are granted in part.
25| 1 BACKGROUND
26 First, to avoid confusion, a preliminary eatn the parties’ ideties: LMI is the
27 | plaintiff in this action, and Steadfast is the defend&@#eAm. Compl. 11 1-2, ECF No. 22.
28 | Steadfast asserts countergiaiagainst LMI and CCISeeAm. Countercl. 1 2-3, ECF
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No. 164-1} CClI also asserts counterclaiagainst Steadfast, but not LMBeeCCl Answer &
Countercl., ECF No. 12. The matter is before¢hurt on LMI's and CCI’'s motions to dismiss
Steadfast’'s amended counterclaim. LMItM&CF No. 293; CCIl Mot., ECF No. 297.

A. Steadfast’'s Allegations

Because LMI and CCI bring motions under Federal Rule of Civil Procedure
12(b)(6), the court assumes the allegationSteadfast’s amended counterclaim are tiSee
Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). Onowen motion, the court takes judicial
notice of the parties’ previous stipulatedgsdeption of this case general backgroundSeeJoint
Stmt. Disc. Dispute (JS), ECF No. 68, Radio Servs. Co. v. Qwest Cog¥8 F.3d 970, 976

(9th Cir. 2012) (a court may consider proper saty of judicial notice on a motion to dismiss)

Do v. Am. Home Mortgage Servicing, Indo. 11-324, 2011 WL 5593935, at *1 n.1 (C.D. Ca)|.

Nov. 17, 2011) (citinglelly v. Johnston111 F.2d 613, 615 (9th Cir. 1940)) (taking judicial
notice of the parties’ previous gtilation on a motion under Rule 12(b)(6)).

The United States Navy operated a basdat Island in the City of Vallejo,
California for nearly 150 years. JS at 2. Owweryears, Mare Island was contaminated. In 1
the Navy closed the base, and in 2002, it conveyed the land to Vatlejdhe Navy, however,
was obligated to investigate areimediate pollution on Mare Islantd. In 2001, the City, the
Navy, Steadfast, LMI and CCI entered several contrddtsat 2—3.

First, the Navy and the City enteree Environmental Services Cooperative
Agreement, or ESCAId. at 2. In the ESCA, the Navy agreed to pay the City about $78 mil
and the City agreed to remediate cernnironmental problems on Mare Island. But the
Navy agreed to retain respdmsty for certain conditionsi.e., the “Navy-Retained Conditions.”
Id. These Navy-Retained Conditions included a defined set of known conditions for which
costs of clean-up exceed $114.3 millidd. Second, in the Mare Island Remediation
Agreement, or MIRA, LMI agreed it would taka the City’s obligabns under the ESCA to

remediate pollution on Mare Islantd. at 2—3. This agreementtarpated the City’s later

! Steadfast’s proposed amended counterclaimdesmed filed aftehe court granted its
motion for leave to amendseeOrder Aug. 17, 2015, ECF No. 290.
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transfer of some of Mare Island to LMId. at 2. Third, LMI and CCI entered into a Guarante
Fixed Price Conact, or GFPCl.d. at 3; Am. Countercl. § 9. In the GFPC, CCl agreed to
remediate specific contamination problems on Mdentkin return for a fixed price. JS at 3;
Am. Countercl. 1 9. CCI also agreed to reliate other pollution for additional compensation
when LMI requested. JS at 3.

In conjunction with the 6PC, Steadfast, LMI and CCI negotiated a series of
insurance policiesld.; Am. Countercl. § 10. These policiggemiums were paid for indirectly
with Navy funds. JS at 3. Steadfast, LMI and @f& all parties to thegmlicies, but their rights
and obligations differ or conflict. Am. Counter§l10. Two of the policieare the subject of thi
lawsuit. Copies of both arattached as exhibits tile amended counterclainsee IdExs. A, B.

First, there is the Remedial Stop Losdid3oor RSL policy: Steadfast issued the
RSL policy to CCI.Id. § 11, Ex. A.The “Insuring Agreement” tlescribes is as follows: “To
pay the Named Insured any Loss arising out ofrieared Project that ereds the Self Insured
Retention(s), provided the Losstie result of a Claim first repiad to the Company, in writing
by the Named Insured, during the Policy Periotdl” Ex. A, at 35 (bold typeface omitted). CC
is the “Named Insuredgee id.at 33, 39, and Steadfast is the “Compaiy, at 33, 36. In
simpler terms, the RSL policy covers cleaneogts in excess of about $57.5 million, but only
the clean-up of “Known Pollution Conditionsltd. § 11. Steadfast’s liability, the maximum it
would pay under the policy, was an additional $5#ifion; that is, total costs would be about

$115 million. Id. Steadfast’s obligation to pay claims under this policy ended on March 30

2011, when the policy expiredd. § 11, Ex. A, at 33, 39. The R®blicy also includes a “Scope

of Work Endorsement” listing nmy “Known Pollution Conditions.”ld. Ex. A, at 54—79.
Second, the Environmental Liability Insuranar ELI policy: Steadfast issued tf

ELI policy to both CCl and LMI.Id. 1 12, Ex. B. Among other things, the ELI policy “affords

coverage for certain cleanup costs required i@oaernmental Authority’ as a result of a

‘Pollution Event’ that is not a ‘Known PollutioBondition’ and that isirst discovered by an

%2 The pages cited here are those printedenrtsvely throughout the counterclaim in th
bottom right corner of each page.
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insured during the policy periodId. § 12. The ELI policy is set to expire on March 30, 2021
ten years after the RSL policy expireld.
According to the amended counterclaim, when the RSL and ELI policies wer
drafted and signed, LMI, CCI argteadfast intended for the RSL policy to provide coverage
known pollution conditions and the ELI policy to provide coverage for unknown pollution
conditions. Id. In particular, Steadfast alleges thditether a particular pollution condition or
event was “known” or “unknown” depends on a refee to two sourcefrst, the Scope of
Work Endorsement appended to the policied, setond, other various documents available t
CCl or LMI at the time.Id. These documents included “certain environmental reports”
exchanged between Steadfast, LMI and G€fbre inception of the policiesd.  13. These
“environmental reports and Technical Summariesevpart of the applations for the RLS and

ELI Policies,” and both policies’ preambles make the applications “a part hetdof.”

Steadfast alleges LMI's and CCI’s acticafser 2001 matched this understanding.

Id. 1 15. For example, LMI conceded in prevaiscussions with CQGhat “the underwriting
materials” should be considered when dew whether a pollution condition was known or
unknown. Id. But after the policies we signed, LMI and CCI evéumally adopted a different
interpretation of the policies ineéir communications with Steadfadtl. To Steadfast, they
argued that if a pollution event is not listed in thleles and figures appended to the policies, |
it is unknown, regardless of anything to thatcary in the “Applicions” or “underwriting
documents.”ld. This has also been LM position in this action.SeeMot. Summ. J., ECF

No. 187.

“Fundamentally,” Steadfast charges Litid CCI with “a pattern of improper
conduct throughout their caattual relationship with Steadfast . . .Id. § 20. First, LMI and
CCI “attempted to convert claims for knownollution conditions intalaims for unknown
pollution conditionsand vice versa.ld. § 20(a). Second, CCI did significantly more work th
necessary and billed Steadfés that unnecessary workd. § 20(b). Third, LMI and CCI
“charged Steadfast for substantially moneieonmental cleanup than was required by the

regulators and permissélinder the policies.1d. 1 20(c). And fourth, LMI and CCI are guilty
4
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of “[o]ther misrepresentationsd failures to disclose information critical to the fair and proper
disposition of claimsinder the Policies.’ld. § 20(d).

Steadfast claims LMI and CCI took thesstions because the RSL policy expirgd
earlier than the ELI policy; if claims couf longer be submitted under the RSL policy, then
LMI and CCI attempted to submit them undee ELI policy, which has not expiredd. | 21(a).
LMI also intended to use both the RSL and Bhblicies to “finance its infrastructure
development at the Mare Island projectd’ 1 21(b). In other words, LMI attempted to pass qff
its real estate developmentst® as pollution cleanup costSee id. But, Steadfast says, the
policies were never intended for this purpoke. In all, LMI and CCI sought to maximize theit
profits, regardless of the policy terms oe #ffects on Steadfast’'s own bottom lind. § 21(c).

After laying out this general theory,egidfast’s counterclaim describes several
dozen instances of wrongdoin§ee id 1 23—-69. It divides these allegations into several
groups:

. “Submitting claims for ‘known’ pollutiortonditions (under the RSL Policy) as

‘unknown’ pollution conditions (undehe ELI Policy), and vice-versaid.

11 23-33;

o “Overstaffing, overworking and overbillingid. 1 34-36;
. “Concealing fees in accounting records idarto prevent Steadfast from learning

that the fees were improperd. { 37-42;

o “Performing and billing for unnecesganon-required, non-approved, settled and

non-covered work,id. 11 43-50;

o “Billing substantive remediation expens&s‘Limited Further Investigation,™

id. 11 51-52;

o Concealing other “material misrepresa&tions” and “critical information,id.

11 53-60;

. Otherwise failing to cooperatel. 11 61-65; and
. Otherwise interfering with $adfast’s contractual rightsl. 19 66—69.
5
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On the basis of these allegations, Stasdfdvances ten claims against both LN
and CCI: (1) accounting; (2) breach of contré8};negligence; (4) retion; (5) unjust
enrichment; (6) intentional interferencéhvcontractual relations; (7) negligent

misrepresentation; (8) intentional misrepresentat@nreformation; andlQ) declaratory relief.

Id. at 22—-31. It seeks relief in the form of@etounting, restitution, reformation of the policies$

cancellation of the ELI policy, compensatory damages, punitive damages, a declaration of
rights under the contracts, andatéver other relief is propetd. at 31.

B. Relevant Procedural History

LMl filed its original complaint in state court, and the case was removed to thi

court in August 2012. ECF No. 1. Steadfast fa@mdanswer and its original counterclaim the

same month. ECF Nos. 4, 5. Since thenptiréies have engaged éxtensive litigatiori. Of

note here is Steadfast's DecemB614 motion to file the améed counterclaim, ECF Nos. 161

which the court granted on August 17, 2015, B@F 290. In its motion to amend, Steadfast
explained it had long suspected LMI's and CGdisl play, but only afteCCI produced certain
files in Fall 2014 did Steadfast “uncover[ | unequiabsupport” for the clans it now advances.
Mot. Am. 9, ECF No. 162. These newly discredocuments, it asserted, were “more than
sufficient to establish the facts ajkd” in the amended counterclairal. at 2. The court grante
Steadfast’s motion, despite questioning its dilggerbecause in the months after the motion w
filed, the case’s schedule had been sicgmtly delayed for unrelated reasor&eeOrder Aug.
17, 2015, at 12-13, ECF No. 290.

LMI and CCI filed the pending motiorie dismiss on September 4, 2015. CCI
joined LMI's motion in full. ECF No. 298. laopposition to these motions, Steadfast agreed

withdraw its claim for negligence. Opp’n LNUot. at 20; Opp’n CCI Mot. at 17. The court

3 SeelMI Mot. Sever, ECF No. 41; LMI Mot. Summ. J., ECF No. 51; LMI Mot. Reco
ECF No. 96; LMI Mot. Summ. J., ECF No. 160; Steadfast Mot. Am. Countercl., ECF No. 1
CCI Mot. Disqualify, ECF No. 180; LMI Mot. Summ. J., ECF No. 18€e als&ECF Nos. 43,
56, 57, 58, 93, 94, 124, 176, 233, 234, 235, 236, 237, 238, 239, 247 (discovery motions).
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construes this agreement as a stipulation toidgahof the claim for negligence with prejudice
and grants the request.

LMI and CCI request relief under both Rsil&2(b)(6) (“failureto state a claim
upon which relief can be grantediind 12(b)(7) (“failure to joim party under Rule 19”). The
court addresses first the tiams under Rule 12(b)(7).

. RULE 12(b)(7) ANALYSIS

Rule 12(b)(7) allows a party to requestrdissal for “failure to join a party unde

Rule 19.” Fed. R. Civ. P. 12(b)(?)“Federal Rule of Civil Procedure 19 imposes a three-ste

* Rule 19 provides, in rel@nt part, as follows:
(a) Persons Required to Beined if Feasible.

(1) Required Party. A person who is ®dijto service of process and whose
joinder will not deprive th court of subject-matter jurisdiction must be joined
as a party if:

(A) in that person’s absee, the court cannot accord complete relief among
existing parties; or

(B) that person claims an interest telg to the subject of the action and is
so situated that disposing of taetion in the person’s absence may:

(i) as a practical matter impair or p@de the person’s ability to protect
the interest; or

(i) leave an existing party subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations because of the
interest.

(b) When Joinder Is Not Feasible. If a person who is required to be joined if
feasible cannot be joined, the courtsndetermine whether, in equity and good
conscience, the action should proceeddmgnthe existing parties or should be
dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person’s absence might
prejudice that person dine existing parties;

(2) the extent to which any prejudicould be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

(3) whether a judgment rendered in fherson’s absence would be adequate;
and [continued . . . ]
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inquiry:” (1) “Is the absent party. . required to be joined i€&sible . . . under Rule 19(a)?”

(2) “If so, is it feasible to ordehat the absent party be joined3) “If joinder is not feasible, ca
the case proceed without the absent party, oeiglisent party indispensable such that the adg
must be dismissed?3alt River Project Agr. Imp. & Power Dist. v. L.&¥2 F.3d 1176, 1179
(9th Cir. 2012) (footnote omitted). In the thstep, the court considers the demands of “equi
and good conscienceFed. R. Civ. P. 19(b).

The inquiry is fact-secific and practicalN. Alaska Envtl. Ctr. v. Hode803 F.2d
466, 468 (9th Cir. 1986 amacho v. Major League Basehab7 F.R.D. 457, 460-61 (S.D. C
2013). For this reason, it may be necessary to review evidence beyond the pleadingsho
297 F.R.D. at 461 (quotingcShan v. Sherrill283 F.2d 462, 464 (9th Cir. 1960)). LMI and
CCl, the moving parties, “bear the burden in producing evidenagpipost of the motion.”1d.
(quotingBiagro W. Sales Inc. v. Helena Chem.,d®0 F. Supp. 2d 1136, 1141 (E.D. Cal.
2001)).

Here, LMI and CCI argue the United $tatNavy is a necessary party to the
reformation claim and the request to cancelBhepolicy. LMI Mot. at 16—-19; CCI Mot. at
13-15. They argue however that the Navy canngdibed because the United States has not
waived its sovereign immunity, and equity ajabd conscience do not allow Steadfast to see
reformation and cancellation in the Navy’s alz®nLMI and CCI both move to dismiss the
reformation claim, LMI Mot. at 16—-19, and C@loves to strike Steadfast’s requests for
reformation and cancellation, CCI Mot. at 15.eTdourt first considers whether the Navy is
necessary under Rule 19(a).

A. Whether the Navy is a Necessary Party under Rule 19(a)

“A party may be necessary under Rli§a) in three different ways.Salt River
672 F.3d at 1179. “First, a person is necessaiy is absence, the court cannot accord
complete relief among existing partiedd. (citing Fed. R. Civ. P. 19(a)(1)(A)). “Second, a

person is necessary if he hagrerest in the action and resilg the action in his absence mal

[ ... continued] (4) whether the plaintiff would have an adequate remedy if the
action were disnsised for nonjoinder.
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as a practical matter impair or impeds &bility to protect that interestld. (citing Fed. R. Civ.
P. 19(a)(1)(B)(i)). “Third, a peos is necessary if he has an ret in the action and resolving
the action in his absence may leave an existinty gabject to inconsiste obligations because
of that interest.”ld. (citing Fed. R. Civ. P. 19(a)(1)(B)(ii))As a fourth consideration, however
even when a party has an interest in the litgg that party may not be necessary under Rule
19(a) if it is “adequately mresented” by a present partyl. at 1180-81. The court considers
each possibility in turn.

1. Complete Relief

“Complete relief ‘is concerned with camsmate rather than partial or hollow
relief as to those already parties, and withcluding multiple lawsuits on the same cause of
action.” Alto v. Black 738 F.3d 1111, 1126 (9th Cir. 2013) (quotingabled Rights Action
Comm. v. Las Vegas Events, |Jr&75 F.3d 861, 879 (9th Cir. 2004)). “To be ‘complete,’ relie
must be ‘meaningful relieds between the parti&s Id. (quotingDisabled Rights375 F.3d at
879 (emphasis iAlto)).

Here, LMI and CCI argue “resolving Stdasit’s reformation claim without the
Navy would mean LMI could not obtain compleédief vis-a-vis Steadfast or CCl because the
very bases on which these parties enteredcimmdracts and did business for some fifteen yea
could be altered retrospectively.” LMI Mot. at 18. The relationships between LMI, CCI, th
Navy and Steadfast are the subject of sevengithy written agreements, including the GFPC|
the ELI policy, the RSL policy, and the ESCA, @mg others. The parties’ obligations under
these agreements are interdependent; the agreements cite one another and define terms
reference to one anothebee, e.g. Am. Countercl. Ex. B, at 145 (referring to Navy-Retained
Conditions, a term defined in the ESCA); WariDecl. Ex. 2A, at 67, ECF No. 296-2 (referri
to the RSL and ELI policies; defining terms by refece to the effect of those policies). Since
the early stages of this case, the parties hguesented that these comtiare part of a single
insurance schemesee, e.g.Joint Statement 2—6, ECF No. 16.

That said, LMI and CCI have argued inygeneral and abstract terms that the

policies’ entire structure would tapse if the Navy is not joined. This does not suffice to sat
9
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the fact-specific standard of Rule 19. For exanpMI has not shown that if the Navy remain
absent, LMI will be precluded from latseeking indemnification from the Nav{f., e.g,
E.E.O.C. v. Peabody W. Coal C610 F.3d 1070, 1081 (9th Cir. 2010). Neither has it showr|
follow-on litigation with the Navy would rendany relief granted here “hollow.Alto, 738 F.3d
at 1126 (citingDawavendewa v. Salt River Project Agr. Imp. & Power D&t6 F.3d 1150,
1155-58 (9th Cir. 2002)). Because LMI bearskiheden to produce relevant evidence, but hg
not, a dismissal under Rule 12(b)(7) cannot s=tan a theory of the Navy’'s necessity unde
Rule 19(a)(1)(A).

2. The Navy's Interests

Rule 19 does not protect every interesahaentee may have. For example, “a
financial stake in the outcome of the litigatiates not give rise tRule 19(a)(2) necessity.
Disabled Rights375 F.3d at 880, 883. Only “lally cognizable interestsid. at 880, or “legally
protected interests” akgithin the Rule’s scopad. at 883 (citingMakah Indian Tribe v. Verity
910 F.2d 555, 558 (9th Cir. 1990)).

LMI and CCI point out three interestetNavy may have in adjudication of the
amended counterclaim: (1) the Navy paid the policy premiums, and should Steadfast suca
policies would be gutted, LMI Mot. at 16—-17) Ghould Steadfast’s reformation claim succee

the policies’ overall structuneould be undermined and the Wés intent ignored, LMI Mot.

[92)

that

\S

=

eed, t

at 17; and (3) the Navy is a party to the cont&tetdfast seeks to reform, and should Steadfast

succeed, the Navy is at risk of incurring gred&sdility, LMI Mot. at 17-18; CCl Mot. at 13-14
The first and second arguments are similareffect, LMI and CCI argue that if
the ELI policy is cancelled or reformed, Steadfastld have retroactively changed the terms
the insurance scheme the Navy bought intoother words, the “very foundation on which the
Navy, the City of Vallejo, LMI, and CCI entatento their 2001 agreements” was that “all
cleanup costs were to be directly fundedhsy Navy’s payment or insured with Navy-paid
premium dollars.” LMI Mot. at 17. LMI doasot support this assesti with citations to
evidence. Nevertheless, assuming LMI had enothis fact, its argument describes only

prejudice in the abstract. It lezssthe court to surmise the imp@lions of Steadfast’s claims for
10
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the Navy’s interests and assumes without explandhiat the Navy has anta@rest in ensuring it
(and not Steadfast, LMI, CClI, the City of Vatleor anyone else) paid for pollution clean-up.

On the other hand, the Navy’s interest ia thsurance policy is far weightier. T
Ninth Circuit has “repeatedly held that ‘[n]o procedural principlmore deeply imbedded in th
common law than that, in an action to set asaitlsase or a contraetll parties who may be
affected by the determination thfe action are indispensable.’Peabody610 F.3d at 1082
(quotingLomayaktewa v. Hathawa$20 F.2d 1324, 1325 (9th Cir. 1975)) (alteration in
Peabody. See also Dawavendew2v6 F.3d at 1157 (“[A] party to@ntract is necessary, and
not susceptible to joinder, irgfiensable to litigation seekingdecimate that contract.”Glinton
v. Babbitf 180 F.3d 1081, 1088 (9th Cir. 1999) (“[A] distrcourt cannot adjudicate an attack
the terms of a negotiated agreem@ithout jurisdiction over the ptes to that agreement.”). B
the Ninth Circuit has read its own precedent nalyawm this point. In a case that was not “an
action to set aside a contract, an attack on the terms of agogiated agreement, or litigation
seeking to decimate a contract,” absentee signatories were not nec8ssaBjisabled Rights
375 F.3d at 881 (citations, quotation marks, and alterations omitted).

The “United States Department of De$e, Department of the Navy” is an
“additional insured” under the ELI policy, “to thetert of Claims arising out of the activities,
liabilities and obligations of the Navy attiCovered Location: Coverage A.1 only.” Am.
Countercl. Ex. B, at 183. As an additionadured, the Navy has an interest in preventing
Steadfast from canceling the insurance poliSge Peabody10 F.3d at 1082 (an action to “se
aside” a contract requires the signatories’ @nes). Whether the Navy has an interest in
Steadfast’s reformation clairhpwever, depends on whethadahow the proposed reformation
would impact the Navy’s contract rights. Thaud therefore turns to ¢hproposed reformation.

Steadfast seeks reformation of thémgon of “Known Pollution Condition,”

through alteration of the ELI policy as follows:

Known Pollution Conditions means all conditions specifically
described _in _the Policy application materials, including all
documents describing the environrterconditions at Mare Island
(including Technical Summariesand in the Scope of Work
Endorsement to the Remediation Stop Loss Policy No. ERC
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5224884-00 (“Scope of Work Endorsemti¢ and which require or
may ultimately require any form of remedial investigation or action,
including solely administrative action or establishment of
Institutional Controls, by # Named Insured before a
Governmental Authority will detenine that no further remedial
action is required. Known Pollutiddonditions constitute all of the
conditions that are deemed knowmthe Insureds for the purposes
of this Policy. Known Polltion Conditions-are include:

1. those conditions specifically set forth in Tables 1-3 and
Figures 1 through 89 and Fuel Oil Line Removal Project
Figures 1 through 11 to the &= of Work Endorsement,
which statement of conditions is either (i) a designation of
location, contaminationpyproducts, breakdown products
and source of such identifiebntamination at the time of
policy inception, or (ii) a designation of location,
contamination, byproducts, breakdown products and an
expressly unidentified source of such identified
contamination at the tienof policy inception, and

2. any contaminants geneyallaccepted in the relevant
scientific community at the rtie of policy inception as a
byproduct or breakdown produdaf the contaminant(s)
referred to in 1) above, whedr listed on the Scope of Work
Endorsement or not. Lisiy of a byproduct or breakdown
product on the Scope of Work Endorsement shall constitute
agreement by the Insureds and the Company that such
general acceptance exists with respect to that byproduct or
breakdown product.

SeeAm. Countercl. 1 107(a), Ex. B, at 136. Steadfast proposes equivalent modifications @

RSL Policy. See idf 107(b), Ex A, at 37.

® In opposition to LMI's pending motion for sumary judgment, Steadfast has advanc
an interpretation of “Known Pollution Conditionthat tracks this reformation clainBeeOpp’'n
Mot. Summ. J. 11, ECF No. 193 (arguing gaaties understood they could “resort to
environmental studies during thederwriting and durin¢he claims adjustig process . . . to
determine whether a pollution caiidn was ‘known’ or ‘unknown.’”);id. at 3 (“[T]he issues in
this case are not simply whether a conditionsiedl in a table, but tfleer whether the actual
pollution . . . was known.”). Here, Steadfast arghessimilarity shows the Navy must be join
to LMI's and CCI's requests for declaratoryggment if it must be joined to Steadfast’s
counterclaim.SeeOpp’n LMI Mot. 15-16. The court digeees. “[A]s a practical matter,”
proceeding without the Navy on LMI’'s and CCl'sairhs would not “impair” or “impede” any
interest the Navy has in the ELI policy. Fed@®. P. 19(a)(1)(B)(i). The declaratory relief
LMI and CCI seek is of Steadfast’s obligatidasnake payments to LMI and CCI, not to the
Navy; were LMI and CCI to succeed, the Nawyiterests would not be adversely affected.

Moreover, CClI's counterclaim seeks relief undely the RSL policy, and the court is aware of

no evidence showing the Navyagarty to the RSL policySeeAnswer & Countercl. {1 27-43
ECF No. 12.
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LMI and CCI argue that should Steadfastceed on this front, the ELI policy’s
coverage will be reduced. They ardhe Navy would face greater liabilityseeLMI Mot. at 17.
The court has reviewed the terms of the ELI golind ESCA, and agrees that were the ELI and
RSL policy definition of “Known Pollution Condition” to expand, the ELI policy’s coverage
would contract, and the Navy cowddyuably face greater liabilitySeeWerner Decl. Ex. 2A, at
3, ECF No. 296-2 (“The Navy shall remain responsiblefor Navy-Retained Conditions . . . .");
id. at 4-5 (defining “Navy-Retained Conditionsit; at 6 (defining “khown Conditions” and
“Unknown Conditions”);d. at 7 (defining “Insured Unknown Conditions”). Steadfast does not
dispute this general conclusion, and it has nsagdar statements in previous filingSee, e.g.
Joint Rep. 3, ECF No. 16 (“Under the ESCA, @ity [of Vallejo] declined responsibility for
certain of the Navy’s potentiaheironmental liabities, including, interalia, natural resource
damages, certain unknown conditions, and known conditions once remediation costs for known
conditions exceeded $114.3 million (colleetiy, ‘Navy Retained Conditions’).”).

If the court were to reform the ELI jpoy as Steadfast requests, the Navy’s
liability could arguably increaseThe Navy'’s legally cognizable interests may therefore be
impaired or impeded by both reformation and cancellation of the ELI policy. In sum, under Rule
19(a)(1)(B)(i), the Navy is a nessary party to Steadfast’swgterclaim for reformation and
Steadfast’s requests forrazellation and reformation.

3. Inconsistent Obligations

LMI argues reformation would subject LNb “cleanup obligtions under the
ESCA that are inconsistenitiv its insurance coverage foleanup costs under the ELI policy,
even though ELI policy coverage was consideratioriife original deal.” LMI Mot. at 18. This
possible conflict does not require the Navy’'s glgn  LMI has not shown, for example, that
should Steadfast prevail, the reformed ELI poisould subject LMI taa contractual obligation
contrary to another duty LMI owes the Nawf., e.g, Peabody 610 F.3d at 1081. LMI has not
shown it cannot defend its financiaterests in the ELI policy ithe Navy’s absence. The Navy

is not necessary under Rule 19(a)(1)(B)(ii).
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4. Adequate Representation

Although the Navy has an interest in thguadtation of Steadfast’s counterclain
it may not be necessary under Rule 19(&)i “adequately represented” hergalt River
672 F.3d at 1180-81. The parties do not addrespashbility, but wer¢he court to dismiss
Steadfast’s claims without doing,ghe error may be reversibl&ee id1180-82.

As the Ninth Circuit has exained, “If a legally protectenhterest exists, the cour
must further determine whether that interest béllimpaired or impeded by the suit. Impairmé
may be minimized if the absent partyaidequately represented in the suMakah Indian Tribe
v. Verity, 910 F.2d 555, 558 (9th Cir. 1990). The caamsiders three factors in determining

whether a present party adequately reprissie interests an absent party:

(1) “whether the interests of a pees party to the suit are such that
it will undoubtedly makeall of the absent party’s arguments”;
(2) “whether the party is capablef and willing to make such
arguments”; and (3) “whether the absent party would offer any
necessary element to the proceeditgd the present parties would
neglect.”

Salt River 672 F.3d at 1180 (quotirshermoen v. United Stat&82 F.2d 1312, 1318 (9th Cir.
1992)).

The Salt Rivercourt’s decision illustrates how tleesules may be applied. In tha
case, two non-tribal entitiedye owner and operator of a pemplant on Navajo Nation land,
were defendants in an employmease brought in tribal courtéd. at 1177. In a federal-court
complaint against Navajo officials, the power plaought to bar the appétion of tribal law in
the employment case, arguing the tribe lackedaity to do so under its lease agreement wit
the power plantld. at 1177-78. The tribe was absent from the federal case, however, and
tribal officers argued the case could not gext without the tribbecause the complaint
challenged the lease agreemdut.at 1178. The district court sged and dismissed the feders
case under Rule 19d.

On appeal, the Ninth Circuit reverséidding the tribal officials adequately
represented the tribed. at 1180-81. The officials’ interestvere “aligned” with the tribe’s

interests.ld. at 1180. No evidence suggested thec@fs would be unable to make every
14
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reasonable argument the tribe itself would makle. And no evidence suggested the tribe wo
“offer any necessary element to the action thatNavajo official defedants would neglect.1d.
at 1180-81. The Navajo Nation was thereforeanoecessary party, and the case could go
forward without it. Id. at 1182.

Here, LMI's and CCI’s interests are similia“aligned” with the Navy’s. All are
insureds under the ELI policy. In defending 8faat’s counterclaim, LMI and CCI attempt to
rebuff an interpretation they claim would “gahe ELI Policy for the same reasons the Navy
would: to preserve the structuof insurance for the Mare Iglé project as they see it and to
prevent coverage reductions. The Navy argutdiles increased liability should Steadfast
succeed. LMI faces the same danger.

The Navy'’s rights under the ELI policy mdiffer from LMI's and CCI’s rights
generally, but their interests all align with redqpecSteadfast’s counterclaim. First, Steadfast
seeks cancellation of the ELI policy for fraudMI and CCI have the same if not a greater
interest in defending against tluksim as does the Navy: not ordguld they lose coverage if
Steadfast prevails, but they would be brandeddsters. Second, Steadfast seeks reformatio
the definition of “Known Pollutbn Condition.” The Navy, LMI and CCI all face the risk of
reduced coverage were the ELI policy’s terms to be reformed. LMI's vigorous defense of
counterclaim and its pending motion for suamgnjudgment on the definition of “Known
Pollution Conditions” show both thés interests align with the Navy’s and that it is capable g
defending those interests.

The court also concludes LMI and CCears capable of defending against the
counterclaim as the Navy would be. LMI a@@l have not suggested the Navy has evidence
they do not or can make arguments they caramat,the progression of the case to date also
suggests no such shortfall. Neither has amiyEaggested the Navyfgesence would contribu
any element necessary to this case. The Navyeguadely represented in this case, and for ti
reason it is not a necessary party under Rule 19(a).

The Navy'’s public or sovereign status does lead to the oppde conclusion. In

some cases, third party litigantsyn#ot adequately represt a public entity’s®@vereign interests.
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See, e.gW. Watersheds Project v. U.S. Forest Sé¥e. 10-612, 2012 WL 262573, at *4
(D. Idaho Jan. 30, 2012y re Chocolate Confectionary Antitrust Litigdo. 08-1935, 2008 WL
4960194, at *1 (M.D. Pa. Nov. 18, 2008But sovereign or public stat alone is not antithetica
to adequate representm under Rule 19(a)See, e.g.Salt River 672 F.3d at 1180-81
(individual tribal officials coull represent the Navajo Natiorhnd no sovereign interests are
implicated here Cf. W. Watershed?2012 WL 262573, at *4 (Wyoming'regulatory interests in
managing land uselhocolate Confectionar2008 WL 4960194, at *1 (“the Canadian
government’s sovereign interest in maintaining ititegrity of its criminal investigations”).
Because the court concludes the Navy is not a necessary party, it does not &
whether the Navy may feasibbe joined as a party.

B. Whether the Case May Proceed in the Navy’s Absence under Rule 19(b)

Even if the Navy were necessary undeleRi9(a), the court could not grant the
motion to dismiss based on Rule 12(b)(7). Lavil CCIl have not carried their burden to show
that Steadfast’s requests for reformation eawlcellation cannot proceed “in equity and good
conscience.” Fed. R. Civ. P. 19(b).

Rule 19 lists several speiciitonsiderations the cawshould weigh when joinder

of a necessary party is not feasible:

(1) the extent to which a judgmem®ndered in the person’s absence
might prejudice that person tire existing parties;

(2) the extent to which any prejad could be lessened or avoided
by:

(A) protective provisions in the judgment;
(B) shaping the relief; or

(C) other measures;

® These cases concerned motions to intervémervention as of ght under Rule 24(a)
and necessary joinder under Rule 19 are governed by analogous staGdengsre, e.qg Salt
River, 672 F.3d at 1179-8With, e.g, Sw. Ctr. for Biological Diversity v. Bey@68 F.3d 810,
817-18, 822-23 (9th Cir. 2001).

" The court notes, however, that the UniStdtes’ sovereign imemity would likely bar
the Navy’s involuntary joinderSee, e.gMunoz v. Mabuys630 F.3d 856, 861 (9th Cir. 2010).
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(3) whether a judgment renderedtie person’s absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the
action were disnsised for nonjoinder.

Fed. R. Civ. P. 19(b). The court’s deoision this question is one of discretiddalt River 672
F.3d at 1179.
First, LMI and CCI do not argue they Steadfast will be prejudiced by the

Navy’s absence. Neither does it appear theyhill As to the Navy, as noted above, the cou

of this litigation shows LMI's and CClI’s intereqtarallel the Navy’s. Téir vigorous prosecution

of this case will substantially dece any risk of prejudice to the Navy. Moreover, were evide
to be uncovered that showed the Navy faces prejudice, the court may revisit its decision, ¢
Navy could seek to provide amicus curiae briefiSge e.g, Bordallo v. Camacho475 F.2d
712, 713 n.1 (9th Cir. 1973) (per curiam) (findihe United States was not an indispengable
party, citing an amicus curiaeiéf filed by the United Statesiltmann v. Republic of Austria
142 F. Supp. 2d 1187, 1212 (C.D. Cal. 2001) (an amicus curiae could advance an absents
interests)aff'd and remanded317 F.3d 954 (9th Cir. 2002)m. on denial of reh’g327 F.3d
1246 (9th Cir. 2003)and aff'd on other ground$41 U.S. 677 (2004).

Second, if judgment in Steadfast’s faweould prejudice the Navy, the court col
shape that judgment to minimize prejudi¢ear example, should Steadfast prevail on its
reformation claim, the court may equitably refine the definition of “Known Pollution Conditi
to fit the parties’ total pre-contract expectations, including the Navy’s, whatever the eviden
establish those expectations were.

Third, were Steadfast'soanterclaim dismissed with prejudice, it would likely
have no other avenue for relideeFed. R. Civ. P. 19(b)(4). Albugh the lack of an alternativ
forum is not dispositiveseeMakah 910 F.2d at 560, in this cagbis factor weighs against

dismissal.

8 “Following stylistic amendments enacted?®07, Federal Rule @ivil Procedure 19 n¢
longer refers to ‘indispensable’ parties, mdtead uses the term ‘required partyAito, 738 F.3d
at 1118 n.6.
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Finally, when a person or agency is awafran action but chooses not to claim
interest, the district court does reat by finding joinder unnecessarynited States v. Bowen
172 F.3d 682, 689 (9th Cir. 1999). Stkzestfs position in this litigatio has always been that th
definition of “Known Pollution Conditions” includeshore than the Tables and Figures in the
endorsements, even before its counterclaim Wed f The Navy has remained silent despite it
awareness of this action’s nature and pendeBege.g, Joint Status Rep. 3, ECF No. 110
(Steadfast reports (1) it sethie Navy requests for documents under the Freedom of Informal
Act, (2) the Navy agreed to produdecuments related to Mare Islarahd (3) it later also serve
the Navy with discovery subpoenas in thiseja Minutes, ECF No. 121 (noting the Navy’s
participation in settlement efforts in this egsOrder Apr. 7, 2015, at 9, ECF No. 263 (orderin
LMI to produce “any written agreement or agrests it has entered into with the Navy that
establish that the Navy is assisting LMI in its paytredrattorneys’ fees in this litigation and th
the Navy is entitled to reimbursement for somalbof the attorneys’ fees for which it is
paying”).

The motions to dismiss and strikeden Rules 12(b)(7) and 19 are denied.

1. RULE 12(b)(6) ANALYSIS

The court now turns to the motions to dismiss for failure to state a claim.

A. Legal Standard

“A defendant’s counterclaims are hétdthe same pleading standard as a

plaintiff’'s complaint.” First Serv. Networks, Inc. ¥irst Serv. Maint. Grp., IncNo. 11-01897,
2012 WL 5878837, at *1 (D. Ariz. Nov. 21, 2012) (citiStarr, 652 F.3d at 1216). A party may
move to dismiss a counterclaim for “failurediate a claim upon which relief can be granted.”
Fed. R. Civ. P. 12(b)(6). The motion may barded only if the countelaim lacks a “cognizabls
legal theory” or ifits factual allegations do not supparcognizable legal theorHartmann v.
Cal. Dep'’t of Corr. & Rehalh.707 F.3d 1114, 1122 (9th Cir. 2013). The court assumes the
counterclaim’s factual allegations are trunel @raws reasonable inferences from théwshcroft

v. Igbal 556 U.S. 662, 678 (2009).
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A counterclaim need contain only ehtet and plain statement of the claim
showing that the pleader is entitled to religi¢d. R. Civ. P. 8(a)(2hot “detailed factual
allegations,Bell Atl. Corp. v. Twombly650 U.S. 544, 555 (2007). But this rule demands more
than unadorned accusations; “suffi¢iéactual matter” must makedtclaim at least plausible.
Igbal, 556 U.S. at 678In the same vein, conclusory orfaulaic recitation®f elements do not
alone suffice.ld. (quotingTwombly 550 U.S. at 555). Evaluation under Rule 12(b)(6) is a
context-specific task drawing on “jigial experience and common senstl” at 679. And aside
from the counterclaim, district courts hadiscretion to examine documents incorporated by
referencePavis v. HSBC Bank Nevada, N.891 F.3d 1152, 1160 (9th Cir. 2012); affirmative
defenses based on the complaint’s allegati®as)s v. Yahoo! Inc713 F.3d 1175, 1179 (9th Cir.
2013); and proper subjects of judicial noti¢é, Radio Servs678 F.3d at 976.

Federal Rule of Civil Procedure 9(b)pmses a heightened pleading standard gn
fraud allegations: “In alleging&ud or mistake, a party musgate with particularity the
circumstances constituting fraud or mistake. litéa intent, knowledge,ral other conditions of &
person’s mind may be alleged generally.” HedCiv. P. 9(b). “Fraud can be averred by
specifically alleging fraud, or bylalging facts that necessarily ctinge fraud (even if the word
‘fraud’ is not used).”Vess v. Ciba-Geigy Corp. USA&17 F.3d 1097, 1105 (9th Cir. 2003).

Although state law governs the substantive adeqagttye pleading here, Rule 9(b) nonethele

[2)

S
applies to any claims or allegations of fraud. at 1103. If fraud is nan essential element of g
particular claim, “only those allegations .which aver fraud areubject to Rule 9(b)’'s
heightened pleading standardCearns v. Ford Motor Cp567 F.3d 1120, 1124 (9th Cir. 2009).
If an allegation does not meet the heigktepleading standard, it is disregardédl. Non-fraud
allegations need satisfy only the standard of Rulkl8.

To meet the Rule 9(b) standard, a plegdnust “be specific enough to give
defendants notice of the particular misconduct . . . so that thejetand against the charge and
not just deny that thelyave done anything wrong.’Sanford v. MemberWorks, Iné25 F.3d
550, 558 (9th Cir. 2010) (quotiri{earns 567 F.3d at 1124) (alteratiomoriginal). Normally

this standard requires allegations of “thmedj place, and specific content of the false
19
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representations as well agtidentities of the partige the misrepresentationld. (quoting
Edwards v. Marin Park, In¢356 F.3d 1058, 1066 (9th Cir. 2004)) (quotation marks and
alterations omitted).

B. Discussion

LMI and CCI challenge the amended coucl@m as a whole, as insufficiently

specific under Rule 9(b). Their motions also advance several claim-specific arguments for

dismissal, targeting the claims for breach artcact, negligence, intentional interference with
contractual relations, and reformation. Eg&ch state law claim. Therefore California

substantive law appliesSeeBell Lavalin, Inc. v. Simcoe & Erie Gen. Ins. C81 F.3d 742, 745
(9th Cir. 1995). The court first addresses Ldmnd CCI’s claim-specific arguments, then turr
to Rule 9(b).

1. Breach of Contract

California courts define a claim for breaghcontract in four parts: “(1) the
existence of the contract, (2) plaintsfperformance or excuse for nonperformance,

(3) defendant’s breach, and (4) theuting damages to the plaintiffOasis W. Realty, LLC v.

Goldman 51 Cal. 4th 811, 821 (2011). Here, theipartispute only the third element: whethe

Steadfast can allege LMI and CCI breached the ELI and RSL policies.

The amended counterclaim lists four alleged breaches:

o LMI and CCI wrongfully submitted claims for Known Pollution Conditions ung
the ELI policy and unknown conditions umdbe RSL policy—that is, claims
were wrongfully submitted under thecorrect policy, Am. Countercl.  75;

. LMI and CCI wrongfully submitted claims for costs not required by Governm
Authority, id. § 76;

. LMI and CCI submitted unreasonable claimis | 75; and

o LMI and CCI breached their covenant to cooperidte]] 77.

The court addresses each claim in turn.
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a) Wrong Policy

Steadfast alleges as follows:

Under the RSL Policy, CH2M was to submit claims for Known
Pollution Events. Under the ELI Policy, LMI was to submit claims
for Unknown Pollution Events. hus, CH2M and LMI agreed to
submit claims for Known Pollutio Events only under the RSL
Policy and agreed to submit claims for Unknown Pollution Events
only under the ELI Policy.

Am. Countercl. § 75.

No provision of the RSL or ELI policies forbids LMI or CCI from submitting
claims for unknown pollution events under the Rfgllicy or known events under the ELI polic
First, the RSL policy provides coverage fonyd_oss arising out of thinsured Project that
exceeds the Self Insured Retention(s), providedodsis the result of a Claim first reported to
the Company, in writing by the Named Insurédting the Policy Period. Am. Countercl.

Ex. A, at 35 (bold typeface omitted). The “Insuredj€ct” is “the project designated in Item 5
the Declarations as specifically descrilie@nd limited by the appended Scope of Work
endorsement.’ld. at 37. Item 5 lists “Remediation tife Covered Location as described by th
Scope of Work Endorsement . . . to this policid’ at 33. The Scope of Work endorsement
provides, “The conditions and activities identifiadTables 1, 2, and 3 and listed below repres
the Scope of Work of the Insured Project anel Known Pollution Conditns or actions with
respect to such Known Polluti@onditions authorized underelScope of Work as provided
below.” Id. at 54. Therefore, Steadfast may deny a claim submitted under the RSL policy
because the claim is for an unknown conditiort,dubmitting such a claim is not a breach of
contract.

Second, the ELI policy provides coverage (fb) “Cleanup Costs excess of the
applicable Self Insured Ret#an required by Governmental Aurity as a result of a Pollution
Event on, at or under a Covered Location thabisa Known Pollution Condition and that is fir

discovered during the Policy Period”; and (2)é@hup Costs in excesstbe applicable Self

°® The amended counterclaim refers to CCl as “CH28eeAm. Countercl. | 3.
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Insured Retention where the Insdiie legally obligated to pay asresult of a Claim first made
against the Insured during tRelicy Period of Cleanup Costaused by a Pollution Event on, 3
under or coming from a Covered Locatioattis not a Known Pollution Conditionfd. Ex. B,
at 131 (bold typeface omittedT.herefore, Steadfast may deny a claim submitted under the |
policy because the claim is for a known condition, but submitting such a claim is not a brex
contract.

The motion to dismiss is granted as tis ttlaim with prejudice and without leavs
to amend.See, e.gCafassp637 F.3d 1047, 1058 (9th Cir. 2011) (leave to amend need not
granted if amendment would b@ exercise in futility)Steckman v. Hart Brewing, Ind43 F.3d
1293, 1295-96 (9th Cir. 1998) (the court does not assieneuth of allegations contradicted f
documents referred to in the complaint).

b) Work not Required by Governmental Authority

Steadfast alleges as follows:

[T]he RSL and ELI Policies all@ CH2M and LMI only to submit
claims for investigation or cleandbpat is required by governmental
authority. Instead, and in breaoh this requirement, CH2M and
LMI have submitted claims that do not arise out of governmental
authority and have in fact askdte government to require them to
investigate and remediate the sites.

Am. Countercl.  76. The court has carefully esved the RSL and ELI policies. No provision

of either policy forbids LMI or CCI from submitting claims for costs not required by
governmental authority. Rather, the terms quatsalve show Steadfast may deny claims for
cleanup not required by governmeaiitthority, but the policies impose no contractual duty to
refrain from submitting such a claingeesuprapages 21-22. This claim is dismissed with
prejudice and without leave to amend.

C) Unreasonable Claims

Steadfast alleges CCI and LMI “submitted claims that were not reasonable in

amount or kind, all in violation of the termstbe RSL and ELI Policies.” Am. Countercl. § 75.

The RSL Policy provides, “Allowable Expensd#fsthe Named Insureidclude the sum of

[specific items listed in the policy], to the extdnéy are reasonable andcessary to complete
22
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the agreed Scope of Work.” Am. Countercl. Bxat 35 (bold typeface omitted). Similarly, th
ELI policy provides, “[ljtems which will comprisand which are Allowable Expenses of the F

Named Insured include the sums of [certa@mi$], to the extent they are reasonable and

necessary to complete the agreed Covered Wddk.Ex. B, at 132 (bold typeface omitted). No

provision prohibits LMI or CCI from submitting usasonable claims; rather, the policies allov
Steadfast to deny unreasonablemki As above, this claim éssmissed with prejudice and
without leave to amend.

d) Failure to Cooperate

Steadfast alleges as follows:

CH2M and LMI also covenanted tmoperate with Steadfast in the
adjustment of claims under the R&hd ELI Policies. In breach of
those covenants, CH2M and LMI have submitted claims they know
to be improper, have refused fwovide requested support for
submitted claims, have concealetbmmation from Steadfast, have
misrepresented the facts of the claims submitted, have refused to
allow Steadfast to hire proper rultants, and have otherwise
withheld information from bdt Steadfast and each other.

[1°)

rst

=

Am. Countercl.  77. Under the ELI Policy, “Theslmeds agree with the Company to assist and

cooperate in the fulfillment of the policy’s terms, including the investigation, adjustment, de
or settlement of Claim(s).” Am. Countercl. Ex. B, at 154.
Under longstanding California law, if anstred breaches a covenant to coopel,
the insurer may enjoy a defenseaimaction under that policysee, e.gBillington v.
Interinsurance Exch. of S. Call Cal. 2d 728, 742 (1969ampbell v. Allstate Ins. Co.
60 Cal. 2d 303, 305 (1963)ruck Ins. Exchange v. Unigard Ins. C@9 Cal. App. 4th 966, 976
(2000). California courts appeiar have assumed the breach of a cooperation clause create
defense only; disputes tend to center on tleecbclassification of the condition imposed:
subsequent or preceder8ee, e.gBillington, 71 Cal. 2d at 742 (“lhas been said that a
cooperation clause constitutes a condition subsgaue condition precedent in an insurance
policy . .. .");O’'Morrow v. Borad 27 Cal. 2d 794, 800 (1946) (“[R]egardless of the name gi
to provisions of this kind [that is, conditiontmequent or condition predent], the insurer is

ordinarily released from its contract by the total and unjustifiable refusal of cooperation by
23
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insured . . . .")Valladao v. Fireman’s Fund Indem. C43 Cal. 2d 322, 337 (1939) (“[T]he
condition of the policy requiringooperation by the assurednsthe nature of a condition
precedent to liability on the company’s part . . . ."”).

Some California federal court decisions are consistent with these state®ase

\*2

Pac. Dental Servs., LLC fAomeland Ins. Co. of N.WNo. 13-749, 2013 WL 3776337, at *4
(C.D. Cal. July 17, 2013AlIstate Ins. Co. v. Mada889 F. Supp. 374, 379 (C.D. Cal. 1995)
(citing West v. State Farm Fire & Cas. €868 F.2d 348, 350 (9th Cir. 1989)). In an
unpublished 2007 decision, the Ninth Circuit also urtdedsCalifornia law to require an insurer
to present cooperation-clause bresschn its defense, and not in affirmative contract claim.
See Ins. Co. State of Pa. v. The Roman Catholic Archbishop p227AF. App’'x 643, 644 (9th
Cir. 2007) (“California courts have long charatted the insured’s dutip cooperate as a
condition precedent to coveragmt as a basis on which to assamtindependent cause of action.
For these reasons, we believattthe California Supreme Cowvbuld require plaintiffs to
present their theories as to how the [defendanghched his duty to cooperate as a defense tc
liability under the policies.” (emphasis in original) (citiWglladag 13 Cal. 2d at 337)).

In recent years, however, some fedelstrict courts have held otherwise,
allowing insurers to pursue affianative contract claim undetalifornia law for breach of a
cooperation clauseSee Travelers Indem. Co.@bnnecticut v. Centex Homdé¢o. 14-451, 2014
WL 2801050, at *3 (E.D. Cal. June 19, 201@&ntex Homes v. Lexington Ins. (¢o. 13-719,
2014 WL 1225501, at *17 (N.D. Tex. Mar. 25, 201@jeat Am. Ins. Co. v. Chanljo. 10-833,
2012 WL 3660005, at *2 (N.D. Cal. Aug. 24, 2013jerra Pac. Indus. v. Am. States Ins.,Co.
883 F. Supp. 2d 967, 97677 (E.D. Cal. 2012). Thesdsreach this conclusion largely after
noting the absence of controllj authority to the contrarySee, e.g.Travelers 2014 WL

2801050, at *3—4Sierra Pac, 883 F. Supp. 2d at 976—-77. The decision from another judge

n
this district in theSierra Pacificcase also drew fromdransco v. American Empire Surplus Lings
Insurance Cq.in which the California Supreme Couted the “duty of good faith and fair

dealing in an insurance policyastwo-way street, running from tivesured to his insurer as welll
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as vice versa.” 23 Cal. 4th 390, 402 (2000) (citation and quotation marks onesd83 F.
Supp. 2d at 976-77.

The rule that requires the court to ap@iglifornia law here famously stems fron
Erie Railroad Co. v. Tompkin804 U.S. 64 (1938), whose “twin aims” are “discouragement
forum-shopping and avoidance of inequitable administration of the ladesha v. Plumer
380 U.S. 460, 468 (1965). The USupreme Court has interpretéde to reject “a particular

way of looking at law”:

Law was conceived as a “brand omnipresence” of Reason, of
which decisions were merely evidence and not themselves the
controlling formulations.  Accoidgly, federal courts deemed
themselves free to ascertain what Reason, and therefore Law,
required wholly independent of aotitatively declared State law,
even in cases where a legal righttlas basis for relief was created

by State authority and could not beeated by federal authority and
the case got into a federal court merely because it was “between
Citizens of different States” . . . .

Guar. Trust Co. of N.Y. v. YQrR26 U.S. 99, 102 (1945). In othegords, “the court ‘must apply
the law as it believes the California Supreme Court would applyHKiity v. SuperShuttle Int'l
660 F.3d 1146, 1150 (9th Cir. 2011) (quotdavquick A/S v. Trimel Navigation Int’l, Ltd.
323 F.3d 1219, 1222 (9th Cir. 2003)).

This court adopts the piion of the court innsurance Company of the State of
Pennsylvanias persuasively comprehending wihegt California Supreme Court’s decision

would be. Steadfast must purstsecooperation-clause theoriesaadefense, not an independe

affirmative contract claim. Theourt reaches this conclusion or thasis of four considerations.

First, California courts have final authority to define and interpret California &ee, e.g.
Mullaney v. Wilbuy 421 U.S. 684, 691 (1979jjd. Union Trust Co. v. Field311 U.S. 169, 177

(1940). This court applies the law as defibgdCalifornia courts; it does not assume a claim

may proceed in the absence of contrary authoB8ge U.S. Fid. & Guar. Co. v. Lee Investments

LLC, 641 F.3d 1126, 1134 (9th Cir. 2011) (“In asgrg how the California Supreme Court
would resolve [a] question—absent controlling estatithority—federalaurts look to existing

state law without predicting poteal changes ithat law.”).
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Second, California courts have treatedresurer’s defensive posture in this
situation as axiomatic. In deciding decades sedaw, no California court has even taken up
guestion of an affirmative cooperation-clausemlavhich suggests adopting Steadfast’s posi
would be a ground-breaking move better lefthte state courts as a matter of comity.

Third, as a practical matter, allowing Steesd to pursue an affirmative claim in
this court may encourage forum shopping. T de state court has recognized affirmative
claims for the breach of a cooperation clause. tlisreason, an insureho believes its insurec
has breached a cooperation clause may prederdécourt, whereas an insured who suspects
such a response from her insumay prefer state court.

Finally, the California Supreme Courthamphasized differences between an
insurer’s and an insured’s ptign in a contract actionSee, e.gKranscq 23 Cal. 4th at 402
(citing, inter alia, Foley v. Interactive Data Corp47 Cal. 3d 654, 684 (1988)). Both insurers
and insureds owe one another a duty of good &aithfair dealing, buinly an insured may
pursue tort remedies for breaches of this didy. In addition, an insured’s breach of a
cooperation clause does not exctigeinsurer’s duty of good faitmd fair dealing; “the insurer’
duty is unconditional anshdependenof the insured’s contractual obligationdd. (quoting
Gruenberg v. Aetna Ins. C@& Cal. 3d 566, 576-78 (1973)) (emphasiKianscq. This also
suggests the California Supreme Court would irecan insurer to advance cooperation-clausg
theories in a defensive rather than an offensive posture.

The motion is granted with @udice and without leave timend as to this claim.

e) The Covenant of Good Faith and Fair Dealing

Steadfast does not allege a claim for breafdihe covenant of good faith and fai
dealing in its amended counterclaim. It does adedhis theory in its opposition brief to LMI’S
motion. SeeOpp’n LMI Mot. at 13-14. “In determing the propriety of a Rule 12(b)(6)
dismissal, a court may not look beyond the [pilegs] to a [party’s] moving papers, such as a
memorandum in opposition to a . . . motion to dismigchneider v. Cal. Dep’t of Corr.
151 F.3d 1194, 1197 n.1 (9th Cir. 1998) (emphasigted). The court therefore construes

Steadfast’s argument as a request for leave to amend.
26
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California law recognizes theplied covenant of good faith and fair dealing in
every contractKranscq 23 Cal. 4th at 400. Each party piiees not to do “anything which wil
injure the right of the other to rage the benefits of the agreementd. “[T]he covenant is

implied as a supplement to thepegss contractual covenantsptevent a contracting party fron

—

engaging in conduct that frustratbe other party’s rights to ¢hbenefits of the agreement.”
Waller v. Truck Ins. Exch., Incll Cal. 4th 1, 36 (1995). ‘tpplies equally to insurance
policies, which are a cagory of contracts.’Kranscq 23 Cal. 4th at 400. An insured’s breach|of
the covenant of good faith and fair dealingeparately actionable ascontract claimld. at 408.
Here, it appears the counterclaim couldabgended to state a claim for LMI's and
CClI’s breach of the covenant of good faith #&aid dealing. Steadfasileges LMI and CCI
attempted to shift claims from one policy two#her, to conjure government authority, and to
submit inflated claims in bad faith. Steadfagherefore granted leave émnend to allege a claim
for breach of the implied covenant of good faith and fair dealing.

2. Intentional Interference with Contractual Relations

California law recognizes a tort claimrfimtentional interérence with existing
contractual rightsWoods v. Fox Broad. Sub., In¢29 Cal. App. 4th 344, 350 (2005). The claim
may proceed if the plaintiff adequately allegesi{has or had a contractual relationship with a
third party; (2) the defendant knew about th@ttract; (3) the defendaintended to disrupt

performance of the contract; (e defendant engaged in contdpieventing performance of th

11°}

contract; and (5) the defendar@used damage by doing ddnited Nat. Maint., Inc. v. San Diego
Convention Ctr., In¢.766 F.3d 1002, 1006 (9th Cir. 201d¢rt. denied  U.S. ;135 S. Cy.
980 (2015) (citingPac. Gas & Elec. Co. v. Bear Stearns & Ca) Cal. 3d 1118, 1126 (1990)).
In an action for intentional interferenceatlivcontractual relations, the plaintiff and
defendant may not both be partieghe contract in questiorApplied Equip. Corp. v. Litton
Saudi Arabia Ltd.7 Cal. 4th 503, 514 (1994). Otherwaselaintiff could improperly recast
contract claims as tort claim&ee idat 514-17. Ipplied Equipmenthe California Supreme

Court expressed this rule in broad terms:
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One contracting party owes no gealetort duty to another not to
interfere with performance of the contract; its duty is simply to
perform the contract according its terms. The tort duty not to
interfere with the contract fallonly on strangers—interlopers who
have no legitimate interest in theope or course of the contract’s
performance.
Id. at 514. This rule is commonly knownth®e “not-a-stranger” principleSee, e.gFresno
Motors, LLC v. Mercedes Benz USA, LI[AZ1 F.3d 1119, 1126 (9th Cir. 2014).
TheApplied Equipmentourt’s language has “spawnedich controversy” in bott
California state and federal courtsl. Many courts have held, relying é&pplied Equipment

that California law recognizéso tort duty not to interfere fing on non-contracting parties wh

do have a legitimate interest in the scope or conirfige contract’s performance, concluding . | .

that such third-parties are rgitangers to the relationshipld. (citing Exxon Corp. v. Super. Ct
51 Cal. App. 4th 1672, 1688 (199Kasparian v. Cnty. of L.A38 Cal. App. 4th 242, 262
(1995);Mintz v. Blue Cross of Call72 Cal. App. 4th 1594, 1603 (2009)).

In a few recent decisions, Califoanappellate courts have “limitedgpplied
Equipmenitto its specific holding thadnly parties to a contract are excluded from asserting 3
intentional interference claim.Id. at 1026—27. For example, Rowerhouse Motorsports
Group, Inc. v. Yamaha Motor Corihe Court of Appeal allowedraotorcycle dealer to sue its
distributor for interfering in a contract betwettie dealer and a prospective buyer. 221 Cal. A
4th 867, 883 (2013). IWoods v. Fox Broadcasting Sub., |rtbe Court of Appeal also
interpretedApplied Equipmenbarrowly and held that a persaith an ownership interest in a
corporation may be liable for infering with the corporation’sontractual obligations despite
that ownership interest. 129 Cal. App. 4th 344, Z&®5). Moreover, the Nth Circuit recently
decided that the rule @&pplied Equipmentould be applied only to p&st to the same contract
United Nat'| Maint, 766 F.3d at 1007—08. The law remains in flixesno Motors 771 F.3d at
1127.

Whatever the exact contours of the notrarsger rule may be, no court, federal
state, has interpreted California law to allowairal for intentional interference with contractua

relations to proceed bet&n parties to the same agreemétate and federal courts in other
28
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states, however, have found such claims may dddesiwhen the contract is multilateral or the
parties’ rights are divisibleSee, e.gSufrin v. Hosier 128 F.3d 594, 598 (7th Cir. 1997)
(interpreting lllinois law; notingthe temptation to tortious intkerence might seem especially
great” where the parties in a multilateral contfhetve contractual claims against the same

obligor”); UBS Sec. LLC v. Highland Capital Mgmt., L.827 N.Y.S.2d 59, 66 (N.Y. App. Div.

2011) (*While some courts have held that g&yp#o a multilateral agreement can be found liable

for tortious interference with thegreement, that has generally been where the alleged tortfe
has rights and duties thakeaseparate from those oktbreaching party.” (citinRosecliff, Inc. v.
C3, Inc, No. 94-9104, 1995 WL 276156, at *3 (S.D.N.Y. May 10, 1995) Ajassim v. S.S. S.
Star, 323 F. Supp. 918, 925 (S.D.N.Y. 1971¥pe also Fillmore E. BS Fin. Subsidiary LLC v.
Capmark Bank552 F. App’x 13, 18 (2d Cir. 2014) (not precedential).

Here, Steadfast alleges, “Although Steatf€H2M and LMI are parties to the
same contracts, their rights and obligationsetieder are not co-terminus and, in fact, conflic
many regards.” Am. Countercl. § 93. “In otheards,” Steadfast alleges, “the contours of
Steadfast’s coverage obligatiomsder the RSL and ELI Polici@se not congruently owed to
CH2M and LMI.” Id. Steadfast acknowledges that ndifGeia cases have adopted an
exception to the not-a-strangetealong the lines of the out-state cases cited above. Opp’'n
LMI Mot. at 18; Opp’n CCI Mot. at 15. It requsshis court extend California law to allow an
exception hereld. The court declines to do so. Steadfaaly pursue contract remedies in thi

action.

The motion is therefore granted with prejudice and without leave to amend wi

respect to this claim.
3. Reformation
a) In General
Under California Civil Codsection 3399, a party to a written agreement may

request reformation dghat agreement:

When, through fraud or a mutuahistake of the parties, or a
mistake of one party, which the otha the time knew or suspected,
a written contract does ntuly express the intention of the parties,
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it may be revised on the application of a party aggrieved, so as to

express that intention, so far iagan be done wiout prejudice to

rights acquired by third persons,good faith and for value.
Cal. Civ. Code § 3399. “[T]he purpose of the remedy is to make the written contract truly
express the intentioof the parties.” Century Sur. Co. v. Weir Bros. Const. Cofgo. 14-0687,
2015 WL 1608874, at *9 (S.D. Cal. Apr. 9, 2015) (quotsigipe v. Nelsgr254 Cal. App. 2d
693, 700 (1967)).

Here, as noted above, Steadfast alletfgsthe time the RSL and ELI Policies
were drafted and agreed to by LMCH2M and Steadfast, the padimtended that a prerequisits

for coverage under the ELI Policy was that the Pollution Event was not known to CH2M o

at policy inception.” Am. Countercl. § 12. Tharties meant to define “known” conditions ang

events to include both those lidtm the “tables appended toiacorporated into the policies”
and in other “documentation available@di2M and/or LMI at that time."ld. But “[b]y mutual
mistake or inequitable conduct of CH2M and LMhe tables and figuras the policies “do not
include all known plution conditions.” Id.  106. Steadfast theregoclaims the definition of

“Known Pollution Conditions” must be reformeddgpressly allow references to “the Policy

application materials, includirg/l documents describing the environmental conditions at Mafre

Island (including Technical Summaries)d. § 107.
LMI and CCI argue this claim is barrég the applicable statute of limitations.

b) Statute of Limitations

The statute of limitations for a reformation claim is three years. Cal. Civ. Prg
Code 8 338(d)N. Star Reins. Corp. v. Super. 0 Cal. App. 4th 1815, 1818 (1992). “The
cause of action . . . is not deemed to haveugctuntil the discovery, by the aggrieved party, ¢
the facts constituting the fraud or mistakéd:

Here, the ELI and RSL Policies wergrsed in 2001. Am. Countercl. 77 11-12.
A person who signs a contractshegeneral duty to read i€entury Sur. C9.2015 WL 1608874,
at *10 (citing,inter alia, Jefferson v. Cal. Dept. of Youth Aytd8 Cal. 4th 299, 303 (2002)).
This duty applies to surance contractdd. (citing, inter alia, Madden v. Kaiser Found. Hosps

17 Cal. 3d 699, 710 (1976)). Steadfast therefore had notice of the alleged omissions in 2(
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upon reading the terms of the pgliit would have discovered tmeistake, whether unilateral o
mutual. The reformation claim therefore accrued001 unless the “factonstituting [a] fraud”
remained undiscovered until a later da€al. Civ. Proc. Code § 338(d).

The amended counterclaim alleges LMUaCCl made misrepresentations and
withheld information when they submitted claiafser 2001. It also includes allegations that
after 2001, the parties behaved as thouglidfi@ition of “Known Pollution Condition” was
written as Steadfast would have it reformé&keAm. Countercl. § 106. But it includes no
allegations of fraud in the crafting of the dtiion of “Known Pollution @ndition” or the tables
and figures in the endorsements. Steadfast doeallege, for example, that LMI and CCI
actually were aware of several pollution events and conditions at théhtay negotiated and
signed the policies, but did not disclose #mswledge to Steadfast. Neither does Steadfast
allege, for example, that LMI and CCI knew ospgacted Steadfast was mistaken but kept qu

Instead, in its opposition bfee Steadfast argues “by matunistake or inequitabl
conduct, LMI's and CCI’s positions that theeaming of ‘Known Pollution Condition’ is limited
to only the Tables and Figuresttee Scope of Work Endorsemetidl not become apparent unti
the onset of this litigation.” Opp’n LMI Moat 19; Opp’'n CCI Mot. at 16—-17. But Steadfast

alleges LMI's and CClI’s intent in 2001 wasnsistent with Steadfdstcurrent position.SeeAm.

Countercl. § 12. LMI's and CCI's aent positions on contract imggetation have no bearing on

the alleged defect in the writtg@olicy. Whatever Igal interpretattin CCl and LMI have adopte
in recent years, the words oEtlritten policies remain unchanged.

The reformation claim is dismissed; hewer, because the deficiency could be
cured by additional factual allegations of fraud or mistake, Steadfast is granted leave to ar
possible within the confines of Rule 1$ee, e.gLipton v. Pathogenesis Cor284 F.3d 1027,
1039 (9th Cir. 2002) (“[I]n the normal course distrcourts should freelgrant leave to amend
when a viable case may be presented.”).

4, Fraud; Rule 9(b)

The court now turns to LMI's and CCI’s arguments under Rule 9(b). Each of

Steadfast’s claims draws on the same foundati@fegations, and these allegations include
31
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averments of fraudSee, e.g. Am. Countercl. 1 26 (“LMI an€H2M also mischaracterized
contamination events . . . .'id. 1 27 (“LMI never disclosed thisecond contractor’s opinion to
Steadfast.”)jd. § 28 (“LMI failed to disclose to Steadfdbkat its original intent was to demolisk
Building 84.”);id. § 35 (“CH2M . . . mischaracterized the work being performed, without
Steadfast’s knowledge.”)d. T 37 (“CH2M employed accountingactices designed to prevent
Steadfast from understanding the true natutb@bills CH2M presented to Steadfast for
payment.”);id. 1 42 (“CH2M . . . repeatedly hid instigation and/or remediation expenses
.. id. 143 ("LMIE and CH2M represented togatdfast that the government was requiring
certain investigation and cleanufm truth, such ‘governmentaluthority’ came only after CH2M
and/or LMI proactively asked govanent agencies to require thémundertake certain activities.
In other instances, ‘governmentaklaority’ was entiréy absent.”);id. 1 48 (“LMI represented to
Steadfast that the soil was from LMI property neailding 637 . . . . In fet, the soil came from
property belonging to the Navy . . . .igk. § 53 (“LMI misrepresented to Steadfast that its
contractor had performed the ovexcavation accidentally.”).

Steadfast also alleges fraud in definitigoathe counterclaims that the court has
not dismissed with prejudicesee, e.g. Am. Countercl. I 72 (Accounting: “CH2M and LMI
submitted false, misleading and/or inflatddims and information under the RSL and ELI
Policies . .. .")jd. {1 77 (Breach of Contract: “CH2M ahdl . . . have concealed information

from Steadfast, have misrepresented the facts of the claims submitted, have refused to allow

Steadfast to hire proper consultsy, and have otherwise withheld information from both Steagfast

and each other.”)d. { 85 (Restitution: “CH2M and LMI have both . . . submitt[ed] false,
misleading and/or inflated claims umdbe RSL and ELI Policies . . . ."id. 1 89 (Unjust
Enrichment: “CH2M and LMI submitted false, steading and/or inflated claims under the RSL
and ELI Policies.”jd. 1 99 (Negligent Misrepresentatici¢H2M and LMI made material
misrepresentations as to pastexisting facts . . . .”Jd. § 101 (IntentionaMisrepresentation:
“CH2M and LMI made material misrepresentati@ssto past or existing facts . . . ig); 11 108—
109 (Declaratory Relief: incorporating all previcalkegations and notin§teadfast’s right to

cancel the ELI policy “as set forth under Sectid!l.D of that policy,” which provides for
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cancellation in the event Steadfast “discovers nmadterisrepresentation éraud by an Insured”)
The court therefore finds that each of these claithger includes fraud as a necessary elemer|
rests chiefly on allegations of fraud.

As noted above, the counterclaim must 4pecific enough to give [LMI and CC
notice of the particular misconduct . . . so tinaty can defend against the charge and not just
deny that they have done anything wron§anford 625 F.3d at 558 (citation and quotation
marks omitted). The counterclaim must “specify such facts as the times, dates, places, be
received, and other details okthlleged fraudulent activity.Neubronner v. Milken6 F.3d 666,
672 (9th Cir. 1993). The Ninth Circuit has rape this requirement in many opiniorsee, e.g.
Cafass9637 F.3d at 105%beid ex rel. United States v. Lungw&26 F.3d 993, 998 (9th Cir.
2010);Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (per curiaggwards 356 F.3d
at 1066;Schreiber Distributing Co. v. Serv-Well Furniture Co., 1806 F.2d 1393, 1401 (9th
Cir. 1986);Misc. Serv. Workers Loc#l 427 v. Philco-Ford Corp661 F.2d 776, 782 (9th Cir.
1981). In addition, when fraud is alleged against a corporation, federal courts often have
that a pleading “allege the names of thekyees or agents who purportedly made the
fraudulent representations or @sions, or at a minimum identify them by their titles and/or jd
responsibilities.”UMG Recordings, Inc. v. Global Eagle Entm’t, Inc. F. Supp. 3d ___, No.
14-3466, 2015 WL 4606077, at *9 (C.D. Cal. June 22, 2015) (cititey, alia, United States ex
rel. Lee v. SmithKline Beecham, 1245 F.3d 1048, 1051 (9th Cir. 2001)).

Here, the counterclaim’s allegations generdthynot clear this high bar. In nong
of its allegations does Steadfast clarify whalstt or CCI made a particular fraudulent
statement, on what date or dates a false statesn@mission was made, or to whom the false
statement was made. Steadfast also omits datzolgt how false statements were communic
for example by in-person conversation, phone, faxgileon letter. In many instances where th
counterclaim does provide specifictaiés, it does so in terms ekamples, hinting at additional
instances of fraud excluded from the pleadariipout explanation. And in several instances,
Steadfast simply lumps LMI and CCI togetheithout distinguising and clarifying their

respective roles. “Rule 9(b) does not allosoaplaint to merely lump multiple defendants
33
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together but requires plaintifte differentiate their allegatis when suing more than one
defendant and inform each defendant seplgratehe allegationsurrounding his alleged
participation in the fraud.'Swartz 476 F.3d at 764 (citations, gatibn marks, and alterations
omitted).

Federal courts have on occasion appliedoae lenient standard to fraud claims
under Rule 9(b). For example, when a clainfaahnot be expected to have personal knowle
of the relevant facts,” the partieulty requirement may be relaxe8anford 625 F.3d at 558
(quotingNeubronney 6 F.3d at 672). This may be thesedor “matters within the opposing
party’s knowledge.”"Neubronney 6 F.3d at 672f., e.g, Moore v. Kayport Package Exp., Inc.
885 F.2d 531, 540 (9th Cir. 1989) (“Instances opooate fraud may also make it difficult to
attribute particular fraudulent conduct to edefiendant as an individual. To overcome such
difficulties in cases of corporate fraud, the géldons should include the misrepresentations
themselves with particularity and, where possitile,roles of the individual defendants in the
misrepresentations.”). Here, however, it is reaslen@bexpect Steadfaghe insurer, to have
meaningful information about the insacz claims it received from LMI and CCI.

In some cases courts have also appliega stringent test if the plaintiff alleges
fraudulent omissionsUMG Recordings2015 WL 4606077, at *&ccord e.g, In re Apple &
AT & TM Antitrust Litig, 596 F. Supp. 2d 1288, 1310 (N.D. Cal. 2008). But here, Steadfas
claims are based on more than just omissiams naany descriptions of claimed omissions lac

details Steadfast may reasonably be expectptbtode. For example, Steadfast alleges LMI

CCI concealed their disputes “arising from L#/efforts to convert numerous claims from RSILL

Policy claims to ELI policy claims.” Am. Coustcl. 1 40. After Steadfast learned of these
disputes, it requested informatiotd. It alleges one particular omission: “With respect to
Building 206/208, LMI provided some technicidcuments but omitted documents covering g
18-month period from 2009 to 2010ld. Steadfast does not specihe subject matter of these
“technical documents,” why these documents wel&ted to disputes between LMI and CCI, &

why the omissions were material.
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Courts have also sometimes adopted a nmicte lenient approach to complaint
that allege a series tiudulent transactionsSee, e.gCooper v. Pickeftl37 F.3d 616, 627 (9t
Cir. 1997)™° In Cooper the complaint did not describe a peutar fraudulent shipment in the
same detail as others, but thi®acoming was “not fatal” in lightf several other allegations of
“who (eight . . . customers), ah(four types of improper revenue recognition), when (last tw
quarters of 1993 and first quarter of 1994), anénel{reported in financial statements)d’; see
also Lee 245 F.3d at 1051 (“Rule 9(b) may not require [the plaintiff] to allege, in detail, all f
supporting each and every instancéatde testing over a multi-yearnpml.”). District courts in
this circuit and others alsoVveheld, “[w]here fraud allegegloccurred over a period of time
..., Rule 9(b)’s requirement that the circumesé&sof fraud to be stated with particularity are
less stringently applied.United States v. Hempfling31 F. Supp. 2d 1069, 1075 (E.D. Cal.
2006) (citingFujisawa Pharm. Co., Ltd. v. Kapad14 F. Supp. 720, 726 (N.D. Ill. 1993));S.
ex rel. Pogue v. Diabetesd@atment Centers of Am., In238 F. Supp. 2d 258, 268 (D.D.C.
2002) (“[W]here a complaint covers a multi-ygeriod, Rule 9(b) may not require a detailed
allegation of all facts supporting each and guestance of submission of a false claim.”).

The Third Circuit has allowed plaintiff¢éo use alternative means of injecting
precision and some measure of substanhatto their allegations of fraud.Seville Indus.
Mach. Corp. v. Southmost Mach. Corp42 F.2d 786, 791 (3d Cir. 1984). Jeville the plaintiff
satisfied Rule 9(b) “by incorpatiag into the complaint a list identifying with great specificity |
pieces of machinery that were thgbject of the alleged fraudId. He “divided this list into five
‘exhibits’ and identified which gces of equipment were the sdijof which alleged fraudulent
transaction.”ld. The Eleventh Circuit also appe#nsconsider an alternative approach
permissible. 8e United States ex rel. Clamsyv. Lab. Corp. of Am290 F.3d 1301, 1310 n.18

(11th Cir. 2002) (“challenged oplaints—read together with other documents in the record-

19 Cooperwas a securities case decided beforegmgssf the Private Securities Litigatid
Reform Act (PSLRA), 15 U.S.C. 88 78u-4(b)&)2), and may therefore no longer accurately
reflect the law of pleadingp a securities contexiSee In re Vantive Corp. Sec. Lifig83 F.3d
1079, 1091 (9th Cir. 2002). Because Steadfastmterclaim does not implicate the PSLRA, {
court conclude€ooperand similar authorities continde apply to Rule 9(b) pleading.
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[may] be sufficient” in place of “allegations déte, time or place” to plead the circumstances|of
fraud with particularity). A paof district court decisiongom this circuit also cit&evillewith
approval,see David K. Lindemuth Co. v. Shannon Fin. G&@p7 F. Supp. 991, 994 (N.D. Cal.
1986);In re Nat’'l Mortgage Equity Corp. Mtgage Pool Certificates Sec. Litjda36 F. Supp.
1138, 1159 (C.D. Cal. 1986). The Ninth Circuit eprs not to have taken any position on sugh
an “alternative” standard.

Even assuming the court may apply a mergent approach to Rule 9(b), the
current counterclaim does not provide the sodedéil necessary to apge LMI and CCI of the
fraud claims against them. It must contain atimum sufficiently granular allegations of fraud
to serve as blueprints of the alleged scheBee, e.gClausen 290 F.3d at 1314 n.25. Steadfast
argues LMI and CCI already know enough about thise tasinderstand the ba%f its claims for
fraud. See, e.g.Opp’'n LMI Mot. at 8 (“The [amended counterclaim] is not a case-initiating

document. It was not filed at the outset of sedasfore any discovery, toge the opposing party

was familiar with the facts of the case, and before the court was even sure whether the case wo

proceed.”). The court appreciateg advanced stage of this lditgpon, the highly technical natute
of the subject matter, the volume of discoveryduced to date, and LMI's and CClI’s familiarity
with Steadfast’s claims. But the court may oeerlook the Federal Rules of Civil Procedure and
binding case law interpreting tr®sules. Indeed, messy faetsd voluminous discovery weigh
in favor of a faithful application of Rule 9(b)Carefully crafted pleadings serve to narrow
disputes, avoid confusion, apdevent wasteful discovery.

As noted above, when a particular allégra of fraud does not meet the Rule 9(b)
standard, it is “stripped from the claimVess 317 F.3d at 1105. Stripping the insufficiently
particular allegations of fraud from Steadfastteended counterclaim jpleves all but one of
Steadfast’s claims of necessary support. Taencfor declaratory relief is premised on more
than fraud.SeeAm. Countercl. I 109 (“Steadfast herebguests a judicial declaration of its
rights and duties [under the R&hd ELI policies]” as to the definitions of “Known Pollution
Condition,” “Cleanup Costs,” “Limited Furtihénvestigation,” “Loss,” “Governmental

Authority,” “allowable expense,” and coverage untiee policies for the claims asserted by LMI
36
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and CCI). The declaratory relief claim may #fere proceed, without amendment, to the exts

it does not sound in fraud and does not rely on allegations of fraud.

Given the circumstances of this casg] aonsidering Rule 15’s liberal policy on

amendments, the court grants Steadfast leave to amend to bring its counterclaim into com

with Rule 9(b). The majority dbteadfast’s claims were assertedthe first time in the amends

counterclaim, which was preparbdstily in late 2014 after Steadtaeceived large numbers of

documents from CCI. Because discovery and motion deadlines rapidly approach, and be

Steadfast has argued it has ampleudoentation of LMI's and CClI's wrongdoingeeMot. Am.

2, ECF No. 162, a second amended counteralaurst be filed within fourteen days.

V.

CONCLUSION

(1)

(2)

3)

(4)

(5)
(6)

LMI's and CClI's motions are GRANTED IN PART as follows:

LMI's motion to dismiss under Rule 12(1F) and CCI's motion to strike the
prayer under Rule 19 are denied;

Steadfast’s counterclaim for breach of ¢ant is dismissedith prejudice and
without leave to amend, but Steadfast snged leave to amend to allege a clair

for breach of the implied covenant of good faith and fair dealing;
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As stipulated, Steadfast’'®gnterclaim for negligence is dismissed with prejudice

and without leave to amend,;

Steadfast’s counterclaim for intentionalarference with conéictual relations is
dismissed with prejudicend without leave to amend,;

In all other respects, the countemgias dismissed with leave to amend.

Any second amended counterclaim mustileel fwithin fourteen days of the date

this order is filed.

This order resolves ECF Nos. 293 and 297.

IT 1S SO ORDERED.

DATED: October 16, 2015.

UNIT TATES DISTRICT JUDGE




