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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LENNAR MARE ISLAND, LLC, No. 2:12-cv-02182-KIM-KJIN
12 Plaintiff,
13 V. ORDER
14 | STEADFAST INSURANCE COMPANY,
15 Defendant.
16
17 | AND RELATED COUNTERCLAIMS
18
19 The matter is before the court on thetimas by Lennar Mare Island, LLC (LMI),
20 | and CH2M Hill Constructors, Inc. (CCI) thsmiss Steadfast Insurance Company’s Second
21 | Amended Counterclaim (SACC). The court grdrttee parties’ stipulated request for an
22 | expedited briefing schedule and the matter sudsnitted for decision without a hearing. As
23 | explained below, the motions are giethin part without leave to amend.
24 | 1. BACKGROUND
25 The court has summarized the factual art@dural background of this case in
26 | previous ordersSee, e.g.Order Oct. 16, 2015, at 1-7, ECF No. 30Because much of the
2! ! For ease of referencejgtorder is reported &ennar Mare Island, LLC v. Steadfast Ins.
28 | Co,  F.Supp.3d___, 2015 WL 6123730 (E.D. Cal. Oct. 16, 2015).
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SACC parallels its previous iteration, no detailediew is necessaryin summary, Steadfast
alleges it issued two insurance policies cawvgitiMI’'s and CCI’s environmental cleanup effort
at the former Mare Island Naval Shipyard in Vallejo California: (1) the Remedial Stop Loss
(RSL) Policy, now expired, which was meantrisure against cleanuosts incurred in the
cleanup of certain known pollution conditions; g8)ithe Environmental Liability Insurance
(ELI) policy, which remains in effect and is méam insure against cleap costs incurred in the
cleanup of previously unknown pollution conditior8eeSACC | 9-12.

In 2012, LMI filed a complaint in stateurt alleging Steadéh had not paid
certain claims under the ELI PolicjceeNot. Rem. Ex. A, ECF bl 1. Steadfast removed the
case to this court and filed a coerglaim against both LMI and CCBee id. Countercl., ECF
No. 5. At that time, Steadfast requested only a declaration of its uigties the RSL policySee
Countercl. at 5. In late 2014, Steadfast recedisdovery responsesfn CCI, which Steadfast

believed proved CCI and LMI had committed fraigke generallimot. Am. Countercl., ECF

No. 162. Steadfast requested leave to filarmended counterclaim, and the court granted the

[92)

174

request several months lat&8eeOrder, ECF No. 290. LMI and CCI then moved to dismiss the

amended counterclainbeeECF Nos. 294, 297-1.

The court granted the motions to dismiss but allowed Steadfast leave to file
SACC so as to bring its pleading into compliantth the heightened requirements of Federal
Rule of Civil Procedure 9(b)SeeOrder Oct. 16, at 37. The court also allowed Steadfast to
advance a claim for breach of the implem/enant of good faith and fair dealin§ee id. The
SACC alleges seven claims: (1) equitable accagn{2) breach of the implied covenant of go
faith and fair dealing; (3) restition; (4) unjust enrichment; (Begligent misrepresentation; (6)
intentional misrepresentation; af®) declaratory relief. Steadfastjuests relief in the form of
an accounting, restitution, cancellation of the ELI Policy, compensatory damages, punitive
damages, a declaration of itglits under the RSL and ELI policies)d other appropriate relief.
SACC at 38. Steadfast attaches copieh®fRSL and ELI policies to its pleadin§ee id App.
A (RSL Policy);id. App. B (ELI Policy).
1
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LEGAL STANDARD

The court summarized the applicable leggandard in its previous order:

“A defendant’s counterclaims arheld to the same pleading
standard as a plaintiff's complaint.First Serv. Networks, Inc. v.
First Serv. Maint. Grp., In¢.No. 11-01897, 2012 WL 5878837, at
*1 (D. Ariz. Nov. 21, 2012) (citingStarr v. Baca 652 F.3d 1202,
1216 (9th Cir. 2011)). A party may move to dismiss a counterclaim
for “failure to state a claim upon vdh relief can be granted.” Fed.
R. Civ. P. 12(b)(6). The maih may be granted only if the
counterclaim lacks a tgnizable legal theorydr if its factual
allegations do not support a cognizable legal thedtgrtmann v.
Cal. Dep't of Corr. & Rehab.707 F.3d 1114, 1122 (9th Cir. 2013).
The court assumes the counterclanfactual allegations are true
and draws reasonable inferences from thé&shcroft v. Igbal 556
U.S. 662, 678 (2009).

A counterclaim need contain ondy “short and plain statement of
the claim showing that the pleader is entitled to relief,” Fed. R. Civ.
P. 8(a)(2), not “detaitt factual allegations,Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). But this rule demands more
than unadorned accusations; “suffici factual matter” must make
the claim at least plausiblelgbal, 556 U.S. at 678. In the same
vein, conclusory or formulaic réations of elements do not alone
suffice. Id. (quotingTwombly 550 U.S. at 555). Evaluation under
Rule 12(b)(6) is a context-specific task drawing on “judicial
experience and common sensdd. at 679. And aside from the
counterclaim, district courts hawvBscretion to examine documents
incorporated by referencdavis v. HSBC Bank Nevada, N.A.
691 F.3d 1152, 1160 (9th Cir. 2012); affirmative defenses based on
the complaint’s allegationssams v. Yahoo! Inc713 F.3d 1175,
1179 (9th Cir. 2013); and propeulgects of judicial noticeW.
Radio Servs. Co. v. Qwest Cqr$78 F.3d 970, 976 (9th Cir. 2012).

Federal Rule of Civil Procedure 9(b) imposes a heightened pleading
standard on fraud alleggans: “In alleging fraudr mistake, a party
must state with particularity the circumstances constituting fraud or
mistake. Malice, intent, knowledge, and other conditions of a
person’s mind may be alleged geally.” Fed. R. Civ. P. 9(b).
“Fraud can be averred by specdlly alleging fraud, or by alleging
facts that necessarily constitute fraud (even if the word ‘fraud’ is
not used).” Vess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1105
(9th Cir. 2003). Although state law governs the substantive
adequacy of the pleading here, R8() nonetheless applies to any
claims or allegations of fraud.ld. at 1103. |If fraud is not an
essential element of a particular claim, “only those allegations . . .
which aver fraud are subject to Rule 9(b)’'s heightened pleading
standard.” Kearns v. Ford Motor C9.567 F.3d 1120, 1124 (9th
Cir. 2009). If an allegation doe®t meet the heightened pleading
standard, it is disregardedd. Non-fraud allegations need satisfy
only the standard of Rule 8d.

To meet the Rule 9(b) standara pleading must “be specific
enough to give defendants noticetlé particular misconduct . . .

3
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so that they can defend against the charge and not just deny that
they have done anything wrong.'Sanford v. MemberWorks, Inc.

625 F.3d 550, 558 (9th Cir. 2010) (quotiKgarns 567 F.3d at
1124) (alteration in original). Normally this standard requires
allegations of “the time, place&and specific content of the false
representations as well as thdentities of the parties to the
misrepresentation.’ld. (quotingEdwards v. Marin Park, Inc356

F.3d 1058, 1066 (9th Cir. 2004)) (quotation marks and alterations
omitted).

Order Oct. 16, 2015, at 18—20.
II. DISCUSSION

The court first addresses LMI's and CCdjeneral argument that the SACC mus
be dismissed because Steadfast requested leawsetnd in bad faith. Then the court turns to
each of Steadfast’s claims.

A. LMI's and CCl’'s Allegations of Bad Faith Amendment

In the court’s order granting Steadfastie to amend its counterclaim, the cour
“question[ed] Steadfast’s early-case pract@ed found “Steadfast should have been more
diligent” in discovering the facts that supportedrFirst Amended Counterclaim. Order Aug. 1
2015, at 12, ECF No. 290. These facts, Steadfgsied, it had discovetdirst in late 2014 upor
CClI's production of several million new pages of documents; before then Steadfast claime
have harbored only suspicions and hunchesspiDe Steadfast’s questionable diligence, the ¢
found “denial of Steadfast’'s motion would not sgtihe court’s duty to ensure fundamental
fairness in the litigation before it.Id. Steadfast was allowed leave to file an amended
counterclaim. LMI's and CCI’s current motions reguthe court revisit itdecision. They argu
Steadfast’s bad faith is laid bare in the SA@Gpse allegations in threview could not stem
from any late-2014 production.

Federal district courts enjoy digtion in managing their docketSee Chambers
v. NASCO, In¢501 U.S. 32, 44 (1991Hamilton Copper & Steel Corp. v. Primary Steel, Inc.
898 F.2d 1428, 1429 (9th Cir. 1990). Within thisadetion is the inherg power to dismiss
claims, but dismissal is a harsh remedserged for only “extreme circumstancesiamilton,
898 F.2d at 1429 (citation and quotation marks omittdtle circumstances of this case are n
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S0 extreme as to warrant dismissal of the SAG@@rounds of bad faith, and dismissal would 1
serve fundamental fairness.
B. Accounting

An accounting claim is equitable in natudesigned to preveninjust enrichment.
Civic W. Corp. v. Zila Indus., Inc66 Cal. App. 3d 1, 14 (1977). Itis a proceeding in equity
meant to obtain a judicial settlementagicounts; the court adjudicates the amount due,
administers full relief and renders complete justieémres v. EMC Mortgage Cp997 F. Supp.
2d 1088, 1119-20 (E.D. Cal. 2014). To state a cl8teadfast must allege (1) a relationship

exists between itself, LMI, and CCI that reeps an accounting; (2) LMI and CCI engaged in

not

some misconduct; and (3) some balance of mondyado Steadfast that can only be ascertained

by an accountingSee Teselle v. McLoughlih73 Cal. App. 4th 156, 179 (2009).
In addition, “[a] suit for an accountingill not lie where it appears from the
complaint that none is necessary or thate is an adequate remedy at la®ivic W. Corp.

66 Cal. App. 3d at 14 (internal quotation marks omittedg also Union Bank v. Super,Ct.

31 Cal. App. 4th 573, 594 (1995) (“There is no righamoaccounting where none is necessary.

If an accounting claim may be “fdé¢d into the fraud and breachaaitract causes of action,”
then an accounting unnecessarySeeFleet v. Bank of Am. N.A229 Cal. App. 4th 1403, 1414
(2014) (“If the [plaintiffs] are maintaining th#&tey overpaid [the defendant] . . . because of th
fraudulent promise . . . the overpayment wdhstitute an element of their damages.”).

Here, the counterclaim alleges in onbnclusory terms that an accounting is
necessarySeeSACC {1 81 (“The only means to detene the amount by which Steadfast
overpaid the true value of the policy benefitgler the RSL and ELI Policies is by way of an
accounting.”). Moreover, the remedy Steadfast seelexoverable under its other claims at Ig
The claim for an accounting is therefore dismisdedight of the late stage of this litigation,
further leave to amend is deniefee Ascon Props., Inc. v. Mobil Oil C866 F.2d 1149, 1160
(9th Cir. 1989) (“The district court’s discreti to deny leave to ameisiparticularly broad
where [the claimant] has previdysmended the [pleading].”).

i
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C. Restitution and Unjust Enrichment

The court construes Steadfast’s claimsréstitution and unjust enrichment as 4

single claim for restitutionSee Astiana v. Hain Celestial Grp., In€83 F.3d 753, 762 (9th Cir.

2015) ("When a plaintiff alleges unjust enrichmentourt may ‘construe the cause of action as a

guasi-contract claim seelg restitution.” (quotingRutherford Holdings, LLC v. Plaza Del Rey
223 Cal. App. 4th 221 (2014))).

“Unjust enrichment and restitutiare based on quasi-contracGrebow v.
Mercury Ins. Cqg.241 Cal. App. 4th 564, 580 (2015). “As attarnof law, an unjust enrichmen{
claim does not lie where the parties haveenforceable express contraddirell v. Sharp
Healthcare 183 Cal. App. 4th 1350, 1370 (2010). Thereftoestate a quasi-contract claim foi
restitution or unjust enrichment,egidfast must plausibly allegestabsence of any applicable g
enforceable contract provisions, even if in the alternat8ee, e.gLongest v. Green Tree
Servicing LLC 74 F. Supp. 3d 1289, 1302 (C.D. Cal. 2015). A review of the SACC reveals
allegation that the RSL and ELI policies are nfioeceable or void, and no factual allegations
support a theory of their unemteability or voidness. Iough Steadfast’s opposition argues
these claims are pleaded in @ilternative, it identies no allegations tsupport an alternative
theory that no contractual remedy is availal3eeOpp’'n CCI Mot. at 4; Opp’n LMI Mot.
at 4-6.

Contrary to Steadfast’s argument in ogpos, one who asserts a quasi-contrag
claim may not circumvent the preclusive effeCan enforceable contract provision simply by
asserting the contract has expir&keOpp’n CCI Mot. at 3—4; @p’n LMI Mot. at 3—4. Were
this true, then any contract claim could beast as an equitable claim for unjust enrichment
immediately after its term, despig@y relevant contract term&loreover, Steadfast has alerteg

the court to no behavior that falls outside Hounds of the RSL and ELI policies. It has

described no unjustly conferred bétseit will be unable to obtaiby a successful contract claim.

The case it cites in suppart its position is also readily distinguishab®eeOpp’n CCl Mot. at
3—4 (citingLectrodryer v. SeoulBank'7 Cal. App. 4th 723, 726 (2000)). Lectrodryer“[tlhe

focus of [the] case was on what happened to tbegeds of the sale . after the [contract]
6
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expired.” Lectrodryer 77 Cal. App. 4th at 883. Steadfast®interclaim, by contrast, focuses
the LMI's and CClI’s actions durg the policies’ terms, not on €€ unjust retention and use of
money after the policy expired. Its claims omMaguously arise from alleged breaches of
contract. See also In re Checkmate Staffing, IiNn. 04-01791, 2008 WL 8444825, at *7
(B.A.P. 9th Cir. Feb. 11, 2008) (distinguishibgctrodryerbecause “it [was] significant that no
contract existed between theeadffed parties” in that case).

The motion to dismiss is therefore graht@thout leave to amend, again in light
of the litigation’s late stage.

D. Breach of Contract

Steadfast alleges LMI and CCI breached the implied covenant of good faith
fair dealing. California lawacognizes this implied covenantevery contract, including
insurance policiesKransco v. Am. Empire Surplus Lines Ins.,@8. Cal. 4th 390, 400 (2000).
More specifically, an insured’s &ach of the covenant of good fa#thd fair dealing is separatel
actionable as a contract clairtul. at 408.

The covenant of good faith and fagaling is a “supplement to the express

contractual covenants¥Waller v. Truck Ins. Exch., Incl1 Cal. 4th 1, 36 (1995). Stated simp
one contracting party may not unfgideprive another of the beiiteof their agreement, even
though his behavior technically comg@iwith the contract’s termd.ove v. Fire Ins. Exch.
221 Cal. App. 3d 1136, 1153 (1990). But “the implied covenant does not trump an agreen
express language.Steiner v. Thextqrl8 Cal. 4th 411, 419 (2010) (emphasis omitted). It
imposes no substantive dutiegybed the contract’'s term&uz v. Bechtel Nat'l, Inc24 Cal. 4th
317, 349-50 (2000), and does not vexpress contract termSarma Developers v. Marathon
Dev, 2 Cal. 4th 342, 374 (1992). Therefore the patidea contract may agree to allow condu
that would otherwise have been forbidden bynaplied covenant of good faith and fair dealing
Steiner 48 Cal. 4th at 419-20.

Here, Steadfast alleges LMI and CCldwbked the implied covenant of good fait

and fair dealing by (1) intentionally submitting claims for unknown pollution events under t

and

<

Y

hent’s

ne

RSL policy and known events under the ELI poli(); submitting claims that were unreasonable

7
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in amount and kind; (3) submitting claims thiay knew “did not arise out of governmental
authority”; (4) submitting claims for which theyffirmatively sought governmental authority;
(5) prejudicing Steadfast’s subrdige rights by releasing otheh®m claims Steadfast could
otherwise have brought; and (@ejudicing Steadfast’s rights laynending two other agreemer
related to the ELI and RSL fices and excluding Steadfdsbm negotiations about those
amendmentsSeeSACC {1 85-86.

These claims are in turn founded on Staatlé more specific factual allegations.

First, Steadfast alleges LMI and CCI misrepntsd that some polluin events were “known”
when they were actually “unknown,” and vice vesapart of their plato secure additional
payments from SteadfasBee generally id]f 24-46. Second, Steadfast alleges LMI and CC
misrepresented that state anddibauthorities requad them to undertake certain investigation
and cleanup efforts, when in thuho such requirements existeSee idf 47-51. Other times
LMI and CCI allegedly lobbied for the governméatrequire certain efforts because the land
would become more valuable but did heit Steadfast what they had dorfeee idf{ 47, 48, 51.
Third, Steadfast alleges CCI inflatadd obfuscated quarterly repoofdts expenses in an effort
to secure payments Steadfast wasrequired to make under the RSL policyee generally id.
11 58-63. Similarly, it alleges CCI intentioryglerformed unreasonable and unnecessary w
overstaffed its projects, withheld informatiomdafrustrated Steadfast’'s auditing effor&ee
generally id. Fourth, Steadfast alleges LMI and CCI maather material misrepresentations g
concealed critical information,”ssentially in an attempt togrent Steadfast from discovering
their other misrepresentationSee generally id]f 53-57.

Finally, Steadfast alleges LMI and CCI prejudiced its contract rights by
negotiating two other agreements without informitgadfast or obtaining itnsent. Steadfas

claims LMI and CCI entered a mutual releasthwhe Navy and the City of Vallejo in which

LMI and CCI agreed to release ocaeother, the Navy, and the CafVallejo from any actions or

claims arising out of #nMare Island projectld. 1 70—74. This they did, alleges Steadfast,
without Steadfast’s knowledge oonsent and in violation of thgpromises in the RSL and ELI

policies not to prejudice Steadfassubrogation rights of recomeagainst third partiesSee id.
8
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11 66—69. Steadfast also alleges LMI and CCI reached an agreement with the Navy and the Cit

of Vallejo that (1) costs had surpassed a $1@dl®n threshold, and therefore certain pollution

conditions became the Navy’s responsibility, &dany pollution conditions other than those
identified on an agreed list were “unknowrSee idff 76—77. Steadfast alleges it was exclu
from these negotiations intentionallid. § 77. It also claims the agreement expands its pote
liability because it will be unablto recover reimbursements for costs that should have been
by the Navy and it will be forced to pay for the cleanup of the newly agreed “unknown”
conditions. Id.

These allegations “allow] ] the courtdoaw the reasonable inference” that LMI
and CCI are “liable for the misconduct allegetybal, 556 U.S. at 678. No RSL or ELI policy
terms prohibit or permit the actions LMh@ CCI allegedly undertook, but Steadfast was
plausibly denied the benefits of the agreemergsuick. This is true despite both policies’
cancellation provisions, where the pestagreed Steadfast would behiwn its rights to cancel th
RSL or ELI policies if it disovered material misrepresentats or fraud by LMI or CCl.See
SACC App. A, at 13-14d. App. B, at 22. As noted above, contracting parties may agree t
allow conduct that would otherse breach the implied covenar8teiner 48 Cal. 4th at 419-20
But the cancellation provisions do not allow LMI©C€I to shift unreasonable claims deceptiv
from one policy to another, to fabricate governraeauthority, or to neg@ate away Steadfast’s
contract rights.

Neither do the cancellation provisions conflict with imposition of the implied
duties Steadfast alleges. At this stage, theteoust construe the counterclaim’s allegations &
draw inferences in the light mbfavorable to Steadfasgee, e.gAss'n for L.A. Deputy Sheriffs
v. Cty. of L.A.648 F.3d 986, 991 (9th Cir. 2011). In thght, the cancellation provisions read
not as limitations but as resations of Steadfast’s rightSee, e.g.SACC App. A, at 13-14
(providing that the policy “may be canceled” ie&tfast discovers material misrepresentation
fraud by an insured).

Finally, despite LMI's arguments in opposition, the SACC adequately alleges

and CCI deprived Steadfast of subrogatigmts under the RSL and ELI policies by releasing
9
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claims against one another, the United Statestlan City of Vallejo. The SACC also describe
an intelligible claim that LMI and CCI deped Steadfast of the benefit of its bargain by
expanding Steadfast’s potential liability under Eid policy because Steadfast will be unable
recover reimbursements from the Navy and it will be forced to pay for cleanup of new
“unknown” conditions.Id. Y 76-77.

The motions are denied as to Steadfast’s claim for breach of contract.

E. Negligent and Intentional Misrepresentation

An insurer may pursue fraud clairagainst an insured, including for the

submission of fraudulent insurance clain8ee generally Agric. Ins. Co. v. Super, €@ Cal.

App. 4th 385 (1999). But tort and cordrare distinct areas of lavseeRobinson Helicopter Caq.

v. Dana Corp. 34 Cal. 4th 979, 988 (2004). Therefore ‘paFson may not ordinarily recover i
tort for the breach of duties that merely restate contractual obligatigas.®. Super. Gt24 Cal.
4th 627, 643 (2000%uperseded by statute on other groundstated in Rosen v. State Farm
Gen. Ins. Cq.30 Cal. 4th 1070, 1080 (2003). Only if datedant’s actions “violate a social
policy that merits the imposition of tortmedies” will a tort claim be availabldd. (citation and
guotation marks omitted). The court must therefose determine whether Steadfast’s claims
intentional and negligent misrepresentatioretaly restate [LMI's and CCI’s] contractual
obligations” under the RSL and ELI policiekl.

Steadfast alleges LMI and CCI “made material misrepresentations as to pas
existing facts when they submitted false, decend/or inflated claims and false information
Steadfast.”ld. 11 98, 100. It alleges “[tlhese ma&nnisrepresentations include those
misrepresentations detailed in Paragraphs 24 to g4 9 98, 100. Although Steadfast allege
LMI's and CClI's misrepresentations “includéiase detailed in paragras 24 to 64 of the
SACC—that is, LMI and CCI submitted claims under the wrong policy, fabricated governm
authority, submitted unreasonable claims, and prejudiced Steadfast’s contract rights by
negotiating agreements with third partisse supraection 11.D,—it does not allege any
additional misrepresentations. Thus, the missr&ations and mischatarizations Steadfast

relies on to allege fraud are the very same iesadin to support its contract claims. But for its
10
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request for punitive damages, Steadfast seeks the same monetary relief with respect to bgth
claims. CompareSACC {1 82—-88 (contract claims)ith id. {1 98, 100-03 (fraud claimsnd
id. at 38 (request for relief). The fraathims restate the contract claims.

In some instances, however, parallel cactt and tort claims may proceed. The
California Supreme Court has found a contractyp@ay pursue both contract claims and tort
claims as long as the tort claims seek rdbef'a defendant’s affirmave misrepresentations on
which a plaintiff relies and which expose a pldifrtt liability for personal damages independgnt
of the plaintiff's economic loss.Robinson Helicopter34 Cal. 4th at 993.But lest every
contract breach dissolve indotort, the California SupremeoQrt has emphasized the importance
of a “cautious approach” that preserves the contrggiarties’ rights to lint their liability to the
value of the promise and any exceptions they agree to imgokeh, 21 Cal. 4th at 553.

In Robinson Helicopterthe defendant (Dana) hadregd to sell the plaintiff
(Robinson) a helicopter “spradutch,” which functioned primarily as a safety mechanism.
34 Cal. 4th at 985. Dana was required to profddbinson with certificas of the clutches’
conformity with specific design parametetd. Dana’s contract and warranties affirmed the
clutches it shipped complied with those paramet8ee idat 985-86, 988. But this was not
always true: for a little more than a year, Dahgped clutches maradtured with different
specifications, and these clutches failed at alarming ré&deat 985-86. Dana dinot disclose to
Robinson that it had shipped faulty clutch&gse id. Some evidence also suggested a Dana

employee had redacted documents to conceahthelfat the clutches did not comply with the

[®N

certificates.ld. at 987 & n.4. When Robinson eventuddgrned of the misrepresentations an
faulty shipments, it was forced to conducsity investigations anceplace the non-conforming

parts at its own expenséd. at 986-87. It was hamperedthese efforts by Dana’s months-long

% Tort remedies may also be available in otticumstances not relevant to this case.
See, e.gErlich v. Meneze21 Cal. 4th 543, 553-54 (1999) (aside from allegations of fraud pr
conversion, as are at issue here, tort remedasbe available when an insurer breaches the
covenant of good faith and fair dieg; when “the means used toelaich the contract are tortiou
involving deceit or undue coerciordr when “one party interdnally breaches the contract
intending or knowing that such a breach wilisa severe, unmitigable harm in the form of
mental anguish, personal hardshipsobstantial consequential damages.”).

11
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refusal to provide serial numlisefor the non-conforming partéd. Dana also refused to
compensate Robinson for the clutches’ failurels.at 987.

In the ensuing litigation, Robinson alleged breaches of contract, breaches of
warranty, and negligent and inteonal misrepresentation$d. After trial, the jury found the
defendant had breached its contract, had beshith warranty obligations, and had made
intentional misrepresentationkl. It awarded both compensatory and punitive damalges.

On appeal, Dana argued the econonss lale barred Robinson’s claims for
intentional misrepresentation and disallowed any punitive damages adaati988. The court
of appeal agreed, finding Robinson had seffleonly economic losses, but the California
Supreme Court reversett. It found the economic loss rutigd not preclude a tort claim for
fraud or intentional misrepresentation besmthe defendant’s conduct was intentional,
independent of the contract, and could havedealhelicopter crash and concomitant personal
liability. 1d. at 989—-90. It emphasized the non-contliability Robinson faced as a result of
Dana’s actions: “Dana’s provisiaf faulty clutches exposeddRinson to liability for personal
damages if a helicopter crasheuldo disciplinary action by the®A. Thus, Dana’s fraud is a
tort independent of the breachd. at 991.

Here, unlike irRobinson Helicopterthe court is not condinted with a defective
product. No party has identifieshapotential for personal liability. The SACC includes no hint
of non-economic damages; other than punitive damdgfeadfast’s tort claims seek the same
compensatory remedies as its contract clémavalue of claims paid, the costs of claims

adjusting, and the cost of unnecessary investigatiSasSACC {1 82—-88, 98, 100-03. The

court has not been apprised of any public safeticern relevant to Steadfast’'s misrepresentation

claims. TheRobinson Helicoptecourt expressly limited itsettision in this respectd. at 993
(“Our holding today is narrow in scopadlimited to a defendant’s affirmative

misrepresentations on which a plaintiff relies arich expose a plaintiff to liability for personal

3 Although this case involvesxic contaminants, Steadfaftes not allege LMI’s and
CClI’'s conduct exposed the public to these contansnanincreased the risk exposure; rather
as summarized above, Steadfast alleges LMIG@Ddremediated pollution to a greater extent
than necessary.

12
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damages independent of ghlaintiff's economic loss.”)see also idat 991 n.7 (distinguishing
previous cases in which a defendaati$ions had not “put people at riskig; at 988 (restating
the rule that tort claims arunavailable unless the plaintdileges “harm above and beyond a
broken contractual promise.”). SimilarlyCalifornia appellate court has interprefdbinson
Helicopterto allow parallel fraud and contract ctes only if the defendant’s conduct was both
intentional and “exposed thpaintiff to liability.” Cnty. of Santa Clara v. Atl. Richfield Co.
137 Cal. App. 4th 292, 328 (2006). Steadfast has ftethtio “liability” it faces as a result of
CCI's and LMI’'s conduct other thahis lawsuit. Moreover, as iRobinson Helicopteand

unlike hereCounty of Santa Claravolved a threat to public safetyaee id310 (the plaintiffs

alleged the defendants knew “about the dangers of lead for nearly a century but had engaged in

concerted effort to hide the dangerd.efd from the government and the public”).

Federal courts have similarly expressegitation at expading the rule of
Robinson Helicoptewhen a plaintiff alleges only econoniasses, when no personal liability
could arise, and when no produkigbility claims are allegedSee, e.gNada Pac. Corp. v.
Power Eng’'g & Mfg., Ltd.73 F. Supp. 3d 1206, 1224-25 (N.D. Cal. 2014) (dismissing tort
claims and noting the economic nature of any los3&8p, Sec. LLP v. Altair Nanotechnologies
Inc., 880 F. Supp. 2d 1029, 1043 (N.D. Cal. 2012) (expressing &middnson Helicoptehas
any application outside productsHibty; noting the absece of independent psonal liability);
United Guar. Mortgage Indem. Co. v. Countrywide Fin. Ca8p0 F. Supp. 2d 1163, 1182-83
(C.D. Cal. 2009) (sameMultifamily Captive Grp., LLC vAssurance Risk Managers, Inc.
629 F. Supp. 2d 1135, 1146 (E.D. Cal. 2009) (“[T]he damages plaintiffs seek are the same
economic losses arising from the alleged breach of contrdatrg;Enron Corp.367 B.R. 384,
405 (Bankr. S.D.N.Y. 2001pnly economic lossesgf., e.g, NuCal Foods, Inc. v. Quality Egg
LLC, 918 F. Supp. 2d 1023, 1032 (E.D. Cal. 2013) (tlerdmnts’ misrepresentations alleged
exposed the plaintiffs to persdmiability “for some of the 62,000 people who were sickened &
result of this $§almonella enteritidisoutbreak and to potential diptinary action by government

authorities . . . .").
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The RSL and ELI policies’ cancellatigmovisions create a further factual
incongruity betweethis case anBobinson Helicopter As noted above, both policies include
provisions that suggestegtdfast considered the risk ofdchand misrepresentations by CCI ar
LMI. SeeSACC App. A, at 13-14d. App. B, at 22. Th&obinson Helicoptecourt, by
contrast, reached its decision to allow patdiaud and contract claims because although
commercial entities could reasonably anticipatgigent product design ananufacture, they
could not reasonably be expected to apdite fraud in the sales themselv&ee34 Cal. 4th
at 992-93. The court relied heavilg a law review article discussing fraud in the context of
Uniform Commercial CodeSee idat 993 (citing Steven C. Tourek, et 8lucking the “Trend”:
The Uniform Commercial Code, the Econoimdss Doctrine, and Common Law Causes of
Action for Fraud and Misrepresentatip84 lowa L. Rev. 875, 894 (1999)). Its reasoning
therefore appears unlikely to applyually to an insurance contracdee Elrad v. United Life &
Acc. Ins. Cq.624 F. Supp. 742, 744 (N.D. lll. 1985) (an ireswce contract is not a contract for
the sale of “goods” to which the U.C.C. applid$),Am. Chem. Co. v. Super. &9 Cal. App.
4th 764, 780-81 (1997) (the U.C.C. and attendant exceptions to the economic loss doctrin
no application to contracts for the sale of services). Here, by contrast, the parties appear
had fraud and misrepresentation in mind wtiery negotiated the RSL and ELI polici€See
alsoUnited Guar, 660 F. Supp. 2d at 1185 (dismissing a pafatirt claim because the parties
were sophisticated entities who could and did fiagpremedies to handle misrepresentation
fraud).

The Ninth Circuit's memorandum dispositionKallitta Air, LLC v. Central Texa
Airborne Systems, Ints not to the contrarySee315 F. App’x 603, 607 (9th Cir. 2008). In thg
case, the circuit coureferred only briefly tdRobinson Helicopteto support its conclusion that
under California law, economic losses may é&rerable for negligent misrepresentatiGee
id. (citing Robinson Helicopter34 Cal. 4th at 991 & n.7). éxpressed no broader interpretatic
of that case. For similar reasons, Mathern District court’s decision iRejects Skate
Magazine, Inc. v. Acutrack, Inis unpersuasiveSeeNo. 06-2590, 2006 WL 2458759, at *5

(N.D. Cal. Aug. 22, 2006) (dismissing a tort claimat “merely restate[d]” the plaintiffs’ breach
14
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of contract claim but allowig claims for personal injurglamage to other property, and
emotional distress to proceed).

In sum, although Steadfast alleges LMI and CCI made affirmative
misrepresentations, its theory oéthtort liability is the same #ory of their contract liability:
(1) LMI and CCI had a duty not to falsely repent that unknown conditions were known or
versa; (2) LMI and CCI had a duty not to neigresent that theira@ims were required by
governmental authority; (3) LMI and CCI had aydobt to misrepresent the nature of their
claims so as to conceal their unreasonableness.

The claims for negligenta intentional misrepresentation are dismissed witho

leave to amend in light of the late stage ad thigation and Steadfast’s previous amendments.

F. Declaratory Relief

Steadfast requests a declaration of its rights uneéeR8L and ELI policiesSee
SACC 11 104-06. Specifically, it recaie a declaration whether) (the insurance claims LMI
and CCI assert in their pleadingie covered by the RSL and Hidlicies; and (2) Steadfast is
within its right to cancel the ELI poljcunder section VIII.D of that policyld. § 105;see alsad.
App. B, at 22-23 (ELI policy section VIII.D, gviding for cancellation among other reasons
upon Steadfast’s discovery of fraud orteraal misstatements by an insured).

LMI and CCI advance two arguments in fawdidismissing this claim. First, the
argue Steadfast must not be allowed to ameisctthim because it could have alleged similar
claims in 2012 but did notSeeLMI Mem. at 2; CCl Mem. at 6. As noted above, the court
declines to impose this sanction.

Second, LMI argues the claim for declargtoglief “is based on the same fraud
allegations that [Steadfast] stillifato plead adequately . . . SeeLMI Mem. at 2. The policy
provides for cancellation upon Steadfsliscovery of “material nsrepresentation or fraud.”
SACC App. B, at 22. Because the poladlows cancelation upon discovery of
misrepresentations “or” fraud, the court infére parties intended tdlow cancellation in the
face of both misrepresentations and flddged fraud in all its element$gbal, 556 U.S. at 678

(inferences are to be drawnfawvor of the non-moving party3ee also, e.gUnited States v.
15
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1.377 Acres of LandB52 F.3d 1259, 1265 (9th Cir. 2003) (cawtrinterpretationghat deprive
words of meaning are tee avoided) (citind\ppalachian Ins. Co. WMcDonnell Douglas Corp.
214 Cal. App. 3d 1, 12 (1989)).

For the declaratory relief claim to sureithen, Steadfast need only allege LMI

and CCl made some misrepresentation. Foréason the court doestmeach LMI's argument

Uy

that Steadfast inadequately pleats reliance and damageSeelL Ml Mem. at 16—-17. In
assuring itself the SACC adequately allegdsadt one misrepresentat, the court considers
many but not all of LMI'sspecific arguments below.

1. Building 688 Pits

LMI represented that costs incurred rehaging pollution in “all ten pits” in
Building 688 were eligible for coverage undee tiLI Policy because the pollution conditions |n
guestion were unknowrSeeSACC 11 27-28. However, tofatroleum hydrocarbon (TPH)
contamination in those pits was listed &&r@own pollution condition” in the RSL policy, and
CCI had already conducted substantial work utitkelRSL policy at that site to remove TPH
contamination with LMI's knowledge and approvédl. To mask the discrepancy and to obtain
additional coverage under the ELI policy, LMI “ingperly” claimed the pits were contaminategd
with another pollutant, poghlorinated biphenyl (PCB)See idf 28. LMI also misrepresented
that CCIl had remediated previoudlption in the pits “for free.”Id.

A misrepresentation is “a false repgagation, concealment, or nondisclosure.”
Agric. Ins. Co. 70 Cal. App. 4th at 402 (citation agdotation marks omitted). California Civil

Code section 1572 lists seakacts that may estidkh a misrepresentation:

1. The suggestion, as a fact, of thdtich is not true, by one who
does not believe it to be true;

2. The positive assertion, in a manner not warranted by the
information of the person making igf that which is not true,
though he believes it to be true;

3. The suppression of that whieghtrue, by one having knowledge
or belief of the fact;

4. A promise made without any intention of performing it; or,

i
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5. Any other act fitted to deceive.

Cal. Civ. Code 8§ 1572. In addition, a plaintify ordinarily succeed in alleging fraud only by
alleging the defendant misreprased a fact, not an opiniorAgric. Ins. Co, 70 Cal. App. 4th at
402 “A representation is one of opinion if it expses only (a) the belief the maker, without
certainty, as to the existenceadfact; or (b) his judgment as qoiality, value, authenticity, or
other matters of judgment.Id. (citation and quotation marks omitted).

The court must view the SACC in the lightst favorable to Steadfast. Becaus
the SACC may reasonably bead to allege LMI misled 8adfast about the nature of
contamination in the Building 68dts, these allegations sufficedescribe a misrepresentation
for purposes of the dexrfatory relief claim.

LMI also argues these allegations are demonstrably false on the face of the
and RSL policies, which Steadtaattached to the SACGeeLMI Mem. at 19. The court need
not assume an allegation is true if it is cadicted by documents attached to or cited in the
SACC. Daniels-Hall v. Nat'l Educ. Ass;r629 F.3d 992, 998 (9th Cir. 201®aulsen v. CNF
Inc., 559 F.3d 1061, 1071 (9th Cir. 2009). But the Ni@ircuit repeatedly phrases this rule
using permissive language: the cdamot “required” to assume coatlicted allegations are tru
Daniels-Hall 629 F.3d at 99&aulsen 559 F.3d at 1071.

Here, LMI argues Steadfast falsely ghs “[tlhe TPH corgmination at the
Building 688 Pits was listed as a ‘knownllption condition’ and scheduled under the RSL
Policy.” LMI Mem. at 19 (citing SACC { 27). LMilites the tables attached to the RSL policy
Scope of Work Endorsement, which are imtattached as Appendix A to the SACI@.
According to LMI, these tables reference Building 688 twice, but say nadbiogt the pits insid
Building 688. See id(citing SACC App. A, at 71, 78). Steadfast does not contradict this re
in its opposition brief.SeeOpp’n LMI Mot. at 16—-18. But this motion and order are an
inappropriate means for resalg this matter. The nature, location, sources, and extent of
pollution conditions, along wittvhether those conditions alenown” or “unknown,” are not

simple matters, as the briefing on LMI’s sepalapending motion for partial summary judgmé
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illustrates. See generalliylem. P. & A. Partial Summ_,JECF No. 187; Opp’'n, ECF No. 193;
Reply, ECF No. 228; Suppl. Opp’'n, EG. 292; Suppl. Reply, ECF No. 299.

Finally, LMI argues it cannot be heldsmonsible because the SACC alleges LN
merely passed along CCI's statements, rathereking its own. LMI Mem. at 16. The cour
disagrees. Viewed in the light most favoraldlésteadfast, the SACC alleges LMI knew of an
approved CCI’s previous investigation, chardeztgion, and remediation work for the Building
688 Pits under the RSL policy. SACC | 28. It may reasonably be inferred from the SACC
LMI and CCI had similar interests and inceniyeommunicated regularly, and cooperated to|
make misleading statements. The SACC alsgedé.MI made misleading statements about
nature of pollution in those pitsSee id ] 27-28.

Steadfast may proceed on this theory of misstatement.

2. Contamination at DOM 6

LMI submitted a “Confirmed Unknown” notcabout TPH pollution at a locatior
referred to as “DOM 6.” SACC 1 29. But when LMI submitted this notice, it knew the TPH
contamination resulted from knownistorical releases from fuell pipelines (FOPLs) and were
therefore properly covered under the RSL politdy.. LMI had also received confirmation from
both CCI and a third-party coattor that the TPH contamination came from these FORLSs.
Nevertheless, LMI hired anotherrdoactor to prepare a repdhiat the TPH could have come
from some other source so it could claim the TPH was an unknown pollution conétitiofio

secure the payment of claims under the ELI polidvil prevented Steadfast from speaking to

first contractor in LMI's absencdd. As a result, Steadfast mistakenly paid a claim under the

ELI policy and incurred expeas investigating whether tipllution at DOM 6 was known or

unknown. Id.

Steadfast also alleges LMI has taken oppustic and inconsiste positions about

the pollution at DOM 6.See idf{ 30-31. LMI and CCI havevestigated and reported on

contamination at DOM 6 for more than a decade, both in shallow and deejasHiB1. Butin

late 2014, the San Francisco Bay Regional WQtelity Control Board (RWQCB) issued a “Np

Further Action” (NFA) letter bout contamination at DOM @d. 1 30. LMI did not disclose the
18
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NFA letter to Steadfast, and when Steadfashkeéiabout the letter in early 2015, LMI argued
RWQCB meant to address only shallow and“deep TPH contamination at DOM 61d. But
LMI had previously submitted claims for both shallow and deep contamin&tidnh31.

In response LMI argues theakeged misstatements aremore than assertions
its opinions about coverage atigt it cannot be held respobl& for the statements CCl and
third-party contractors madé&eelL Ml Mem. at 14-16. Again the et finds that in the light
most favorable to Steadfast, the statemengm@stion may reasonably be inferred to be LMI's
own.

LMI also argues the allegatis about the NFA letter are false and presents the
court with the letter and the pees’ correspondence about Bee idat 19—-20 (citing Werner

Decl. Ex. 11, ECF No. 321-11 (NFA letter) addEx. 12, ECF No. 321-12 (correspondence

from Steadfast to LMI discussing the NFA letterMI argues the NFA letter does not concern

DOM 6, but rather three segments of fuel oil pipelth&ee idat 20; LMI Reply at 10; Werner
Decl. Ex. 11, at 12. Steadfast responds tleaptpelines are adjacent to DOM 6. Opp’n LMI
Mot. at 17. LMI replies that “adjacent to” doed n@ean “the same as.” LMI Reply at 10. WH
read in Steadfast’s favor and with the deref reasonable inferences, the SACC does not
necessarily contradict the NFA letter. Pipelicas leak and contaminate adjacent territory.
These allegations are therefore notsét and may support Steadfast’s case.

Steadfast may proceed on this theory of misstatement.

3. Building 84

LMI intended to demolish Building 84 bubrcealed this intent from Steadfast {
obtain coverage for its cleanup efforts in theantime. SACC 1 32-35. It may reasonably |
inferred from the SACC that if Building 84 wedemolished, LMI would not have been requirs

to clean up pollution in that buildingsee idJ 35. LMI also refused to give Steadfast

* LMI also argues it could not have conceatleel NFA letter from Steadfast because the

NFA letter is publicly availableSeeLMI Mem. at 19—20. This argument does not show
Steadfast’s allegation is falsBteadfast alleges it obtained th#éde by a request made under th
Freedom of Information Act. SACC 1 30.
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information about its efforts to obtain offsets frome City of Vallejo if Building 84 were closed.

Id. 17 32-33.

LMI argues the SACC does not explain hamy of LMI's alleged statements we
false or misleadingSeelLMI Mem. at 15. Its argumentseabetter understood as disagreemer|
with Steadfast’s allegations and requests for details unnecesHagypétading stageSee id.
(arguing remediation of Buildin§4 was necessary regardlesswkther it was demolished ancg
arguing Steadfast does not adequately explaiy obtaining coverage for remediation of
pollution in Building 84 before demolition resulted“coverage for the demolition under the E
Policy”).

Steadfast may proceed on this theory of misstatement.

4. Contamination Events at Building 680

Steadfast alleges LMI ar@CI knew PCB contamination in Building 680 “was {

widespread that any surface or area was knove tmontaminated,” such that coverage undef

Its

50

only the RSL policy was available. SACC ¥38. Yet both CCl and LMI requested coverage

under the ELI policy and tol8teadfast the contamination in Building 680 was unknoln.

LMI argues these statements were not ratesbents of fact, but merely coverage

positions. LMI Mem. at 16. Again, when read in Steadfast’'s favoSA®C adequately allege
LMI knew pollution conditions in Building 680 wepart of a “known” condition but represents
to Steadfast they were not.

Steadfast may proceed under this theory of misstatement.

5. Building 386

Steadfast alleges CCI misled Stead&®iut contamination in Building 386 by
falsely describing old maps and figures aw nhat is, by claiming it had only recently
discovered certain pollution conditions wherfant those conditions were long understood to
exist. Id. 1 38—-39. Steadfast also alleges CCI subthdi@ims for tests of soil performed at
depths between zero and five feethas site, but in fact more d@in five feet of soil had already

been removed from the sitéd.  39. Steadfast alleges CCl mdldese misrepresentations “wi

the knowledge and approval of LMI,” ass LMI’s “standard procedurefd. § 38. To evidence
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LMI's knowledge and approval, Steadfast citegegpondence in which CCI told Steadfast th
LMI would provide Steadfast with inforrtian about the purptedly unknown pollution
condition after LMI received #t information from CCIl.Id.

LMI argues these allegations cannot sidfto make LMI responsible for CCI's
alleged misrepresentations. LMI Mem. at 16.e Tourt disagrees. At this stage, Steadfast’'s
allegations are sufficient to allow LMI to defendaatst this claimed misrepsentation. And as
the court has found above, a reasonable inference may be drawn that LMI and CCI worke
concert.

Steadfast may proceed on ttheory of misrepresentation.

6. Building 46

Steadfast alleges LMI submitted a claim for pollution spilled from an undergr,
oil pipe at Building 46. SACC 11 40-41. LMhkimed the condition was unknown because t
pipe was not associated witearby underground storage tankd. { 40. But LMI knew the pips
in question was in factooinected to the tanksd. LMI prevented Steadfast from discovering t
fact by filling in and covering the hole it had used to find the pollutidn.Steadfast discovereq
the misstatement when the San Francisco Bay RB/@@sued the NFA letter disclosing both th
the pipe was connected to the tanks and thdtd.dbntractor had punctured the pipe and caug
contamination to spill to the surrounding soilld.  41.

LMI argues the NFA letter Steadfast cites sance been corrected to reflect thg
the pollution conditions at Building 46 amnet attributable to the underground tan&eel Ml
Mem. at 20 (citing Werner Decl. Ex. 14, ECF.8@1-14). LMI cites another NFA letter abou
the underground tanks in qgi®n that finds “[n]o associatgaping or contaminated soil” are
associated with those tankSee id(citing Werner Decl. Ex. 13, ECF No. 321-13). LMI reque

the court take judicial notice of tleerrected and additional NFA letterSeeReq. Judicial Not.,

ECF No. 320. Publicly available documents putd on government webs# may be subject 1o

judicial notice. See, e.gEllis v. J.P. Morgan Chase & C®50 F. Supp. 2d 1062, 1079 n.17
(N.D. Cal. 2013). But judicial notice does notaddish the accuracy of a document’s contents

without further assurance those contemtssubject to no reasonable dispuBee, e.gCactus
21
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Corner, LLC v. U.S. Dep't of Agric346 F. Supp. 2d 1075, 1099 (E.D. Cal. 20a#)d,
450 F.3d 428 (9th Cir. 2006). The court declineattobute persuasive ffioe to the NFA letters
LMI cites, particularly at this pleading stage.

Steadfast may proceed on this theory of misstatement.

V. CONCLUSION

The motions to dismiss are GRANTED IN PART as follows:

(1) The claim for an accounting is DISMISSED without leave to amend,;

(2) The claims for unjust enrichment andtiition are construed as a single clg
for restitution and are DISNBSED without leave to amend,;

(3) The claims of negligent and intentional misrepresentation are DISMISSE
without leave to amend; and

(4) The motion is denied in all other respects.
This order resolves ECF Nos. 318, 322.

By previous order, discovery wasged pending resolution of this motioSee
Order Dec. 29, 2015, at 3, ECF No. 341. On thet=oawn motion and irthe interest of the
efficient resolution of this action, discovasmains stayed pending a forthcoming order on
LMI's motions for partial summary judgment. Théedule for the remainder of this case will
set in that order.

SOORDERED.
DATED: March 2, 2016.

UNIT TATES DISTRICT JUDGE
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