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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LENNAR MARE ISLAND, LLC, No. 2:12-cv-02182-KIM-KJIN
12 Plaintiff,
13 V. ORDER
14 | STEADFAST INSURANCE COMPANY,
15 Defendant.
16
17 | AND RELATED COUNTERCLAIMS
18
19 Lennar Mare Island, LLC (LMI), CH2Mill Constructors)nc. (CCl), and
20 | Steadfast Insurance Company dispute their otadiga with respect tthe clean-up of Mare
21 | Island, a former U.S. Navy shipyard. This ardddresses LMI’'s motions for partial summary
22 | judgment of the definitions dfsovernment Authority” and “Known Pollution Conditions.” ECQF
23 | Nos. 160, 186. The court held a hearing on August 7, 2015. Ryan Werner appeared for UM,
24 | Deborah Ballati and Amanda Hairston appeared for G@®d Dale Oliver and John Purcell
25
26
27 ! At the same hearing the parties offeaeguments on Steadfast’s motion to amend its

counterclaim. CCI appearedapposition to that motion, but took no position on LMI’s current
28 | motions for summary judgment.
1
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appeared for Steadfast. The court allowed pesting briefing, now on file. The motions are
GRANTED IN PART as sdbrth in this order.
l. UNDISPUTED FACTS

The parties do not dispute this casgeseral history, which the court has
summarized in previous orderSeeOrder Feb. 28, 2014, at 6-BCF No. 95; Order May 15,
2014, at 2-4, ECF No. 1#10rder Apr. 7, 2015, at 2—-3, ECF No. Z6&he claims here stem
from environmental clean-up work LMI and Cldve undertaken at the former U.S. Navy
shipyard on Mare Island in Vallejo, CaliforniaMI agreed to clean up the former base and
contracted with CCI, who wouldvestigate and remediate polti. LMI is also a party to a
consent agreement with the City of Vallejo d@he California Department of Toxic Substances
Control (DTSC). Steadfast Resp. Stmt. Undisdu¥laterial Fact re Gov't Auth. (Auth. UMF)
no. 7, ECF No. 170. In short, this consent agrent governs LMI’s clean-up efforts at Mare
Island. See idnos. 8-15.

At about the time LMI and CCI agreeduadertake efforts to clean up the base
Steadfast issued two insurance policies td akd CCI: (1) the Remediation Stop Loss or RS
policy, now expired, which providiecoverage to CCI should tieest of the cleanup of “Known
Pollution Conditions” exceed a specific amount; &jdthe Environmental lability Insurance or
ELI policy, which among other thiys provides coverage to LNr the cost of remediating
pollution other than the Known Pollution Condits. Among other limitations, the ELI policy

covers clean-up costs only if (1) “required by Governmehuhority,” Auth. UMF no. 3 and

2 See Lennar Mare Island, LLZ Steadfast Ins. CaNo. 12-02182, 2014 WL 813140
(E.D. Cal. Feb. 28, 2014pecons. denied2014 WL 2002204 (E.D. Cal. May 15, 2014).

% See Lennar Mare Island, LLE Steadfast Ins. Cal05 F. Supp. 3d 1100 (E.D. Cal.
2015).

* The ELI policy reads in tevant part as follows:

1. [Steadfast] will pay to [LMI] any Cleanuposts in excess of the applicable Self
Insured Retention required by Governmerfiathority as a result of a Pollution
Event on, at or under a Covered Location that is not a Known Pollution Condition
and that is first discovered by &msured during the Policy Period;
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(2) costs are not expended on the remediatidKnown Pollution Conditions.” Auth. Evid.

Ex. 1, at SICE 167596.

LMI alleges Steadfast caused it several million dollars in damages by refusing to

pay or delaying payments for claims underhé policy. First Am. Compl., ECF No. 22. The
complaint describes seven environti@iclean-up sites in particulaBee idJ 34. LMI also

seeks declaratory judgment that Sf@at must pay specific claim§&ee idf{ 34-35. CCI

alleges similarly that Steadfast wrongfullytiheld payments under the RSL policy and seeks

damages and declaratory relief. Answer & Countercl., ECF No. 12. Steadfast denies these

allegations and asserts counterclaims against both LMI and CCI. After a series of dismisgals an

amendments, Steadfast now proceeds on comiednts and seeks a declaration of its rights
under both policiesSeegenerallyOrder Mar. 3, 2016, ECF No. 38Bteadfast's Second Am.
Countercl., ECF No. 315.

This order addresses two motions fomsoary judgment LMI filed in December
2014 and January 2015. The first motion seeksrder that the DTSC consent agreement is
“Government Authority” and requires LMI toedn up any and all contamination it discovers
the seven Mare Island sites. Mem. P. &&mm. J. Gov't Authority (Auth. Mem.) 8, ECF

No. 160-1. Inits reply, LMI tempstthis request and asks only for an order specifying the D

agreement “constitutes Governmeraaitthority” and “if LMI incursa cost in complying with the

Consent Agreement, it is a cost required by Gowveental Authority within the meaning of the

ELI Policy.” Reply Gov't Auth. 3, 8, ECF No. 226.

provided that . . . the Cia is reported to the Corapy during the Policy Period,
or any applicable extended reportingipd. Coverage for Cleanup Costs due to
changes in Governmental Authority thg any applicable extended reporting
period is set out [belown another section].

LMI Evid. in Support of Mot. Summ. J. Reov't Auth. (Auth. Evid.), Ex. 1, at SJCE 167596
(bold typeface omittedsee also idat SICE 167554, 167599, 167600 (defining “First Nameq
Insured” and “The Company”).

> See Lennar Mare Island, LLZ Steadfast Ins. Cd\No. 12-02182, 2016 WL 829210
(E.D. Cal. Mar. 3, 2016).

At

TSC
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In its second motion, LMI seeks arder defining “Known Pollution Conditions”

to be only those conditionisted in certain tableand figures attached to the RSL policy. Mem.

P.&A. Summ. J. Pollution (Poll. Mem.) 2, EQNo. 187. The terms for which LMI seeks
definitions are found in the ELI and RSL poliend in the endorsements and other material
attached to those policies. The partieseaghose documents govern their disp@eeAuth.
UMF nos. 1, 3, 6-15; Resp. Statement UndispMaterial Facts re Known Pollution Conditior
(Poll. UMF) nos. 1, 2, 4-9, ECF No. 195.

Steadfast opposes both motions. A@pp’n, ECF No. 169; Poll. Opp’'n, ECF
No. 193. In general, it contentte ELI policy terms are not stegptible to the definitions LMI
proposes, and in any event, if they are, Steadfgstes the terms must logerpreted with the
benefit of extrinsic evidence. CCI takes no position on these definitions or LMI's pending
motions for summary judgment.

After the parties presentéldeir arguments at hearintpe court granted Steadfas
and LMI leave to file supplemental briefiagldressing two specifiguestions: (1) “Under
California law, is an ambiguous contract term er@quisite to admission of extrinsic evidence
the contracting parties’ course pérformance?”; and (2) “Where the briefing on file, if at all,
has Steadfast cited to portionstloé record to show there iganuine dispute of material fact

whether the parties’ course pérformance explained or supplemented the ELI policy’s defini

Uy

|

of

tion

of ‘Known Pollution Condition’?” Order Aug. 14, 2015, ECF No. 289. Both parties submitted

responsive supplemental briefs. Supgp®, ECF No. 292; Suppl. Reply, ECF No. 299.
. LEGAL STANDARD

A court must grant a motion for summary judgment “if the movant shows tha
there is no genuine dispute asatyy material fact and the movastentitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A tium for summary judgment calls for a “threshold
inquiry” into whether a trial is necessary at ikt is, whether “any genuine factual issues . .
properly can be resolved only by a finder of faetause they may reasonably be resolved in
favor of either party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (1986). The courtd

not weigh evidence or assess the credibility of witnesses; rather, it determines which facts
4
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parties do not dispute, then draalkinferences and views all evidanin the light most favorabl
to the nonmoving partySeed. at 255;Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587-88 (1986). “Where the recordrtasea whole could né¢ad a rational trier
of fact to find for the non-moving party,.dfre is no ‘genuine issue for trial. Matsushita 475
U.S. at 587 (quotingirst Nat'l Bank of Ariz. v. Cities Serv. C891 U.S. 253, 289 (1968)).

The moving party bears thetial burden of “informing tle district court of the
basis for its motion, and identifyg those portions of the [recondhich it believes demonstrate
the absence of a genuirssue of material fact.Celotex Corp. v. Catretd77 U.S. 317, 323
(1986). If the party opposing summary judgment bétae burden of prodt trial, the moving
party need only illustrate the “absence aflemce to support the non-moving party’s cade.te
Oracle Corp. Sec. Litig627 F.3d 376, 387 (9th Cir. 2010). elhurden then shifts to the non-
moving party to “go beyond the pleadings” and “dasite specific facts” ithe record to show a
trial is necessary to resolve gemelidisputes of material facCelotex 477 U.S. at 324 (quotatio
marks omitted). “Only disputes over facts thmagiht affect the outcome of the suit under the
governing law will properly precludeetrentry of summary judgmentAnderson477 U.S.
at 248.

The same standard applies to rap$ for partial summary judgmerfieeFed. R.
Civ. P. 56(a) (“A party may move for summamngigment, identifying each claim or defense—
the part of each claim or defense—on which summary judgment is sought accdix
Barsamian v. City of Kingsbuy$97 F. Supp. 2d 1054, 1061 (E.D. Cal. 2009).

The court turns first to the definitiaf “Governmental Authority” and then
considers the definition 6Known Pollution Conditions.”

[I. GOVERNMENTAL AUTHORITY

California contract law applies to interpret the policies h&eeBell Lavalin, Inc.
v. Simcoe & Erie Gen. Ins. C&1 F.3d 742, 745 (9th Cir. 1995F.ontract intepretation is
ordinarily a question of lawWaller v. Truck Ins. Exch., Incl1 Cal. 4th 1, 18 (1995V YDA
Assocs. v. Merned?2 Cal. App. 4th 1702, 1710 (1996). “A cowtrenust be so interpreted as t

give effect to the mutual inteo of the parties as it existedthé time of contracting, so far as
5
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the same is ascertainable and lawful.” Cal. Ciode § 1636. A court looks first and foremos
the contract’s language, which controls if “clead explicit,” provided itdoes not involve an
absurdity.” Id. 8 1638. “When a contract is reduced tatiwg, the intention of the parties is to
be ascertained from the wnig alone, if possible . . . 1tl. § 1639.

The ordinary rules of cordct interpretation apply just as well to insurance
policies. Bank of the W. v. Superior Cout Cal. 4th 1254, 1264 (1992). Unless the parties
intended to use words in a tectalior special sense, a cotgads a contract’s language to
understand its plain meaning agperson ordinarily wouldWaller, 11 Cal. 4th at 18 (citing
Cal Civ. Code 8§ 1638). The policy madso “be read as a wholeHartford Accident & Indem.
Co. v. Sequoia Ins. CA11 Cal. App. 3d 1285, 1298 (1988¢e alsaCal. Civ. Code § 1641
(“The whole of a contract is to be taken together, so as to give effect to every part, if reasa
practicable, each clause helpingriterpret the other.”). Corgct interpretations that deprive
words of meaning are to be avoidegkeeUnited States v. 1.377 Acres of LaB82 F.3d 1259,
1265 (9th Cir. 2003) (citingppalachian Ins. Co. v. McDonnell Douglas Col4 Cal. App. 3d
1, 12 (1989)).

Here, LMI requests summary judgment that “the Governmental Authority ele
of the ELI Policy is satisfied as to all camiination LMI discovers.” Auth. Mem. at 2.

“Governmental Authority” is defined in relevant part as follows:

Government Authority means applicable federal, state, or local
statutes and regulations, ordersasdinances, including remedial
action plans required by law . . .For the purpose of this policy,

the “Consent Agreement between Lennar Mare Island, the City of
Vallejo and the State of California, California Environmental
Protection Agency, Departmemdf Toxic Substances Control
Concerning Mare Island Naval Skagrd, Vallejo, CA”, dated April

16, 2001 and any amendments thereto ... are recognized as the
equivalent of an “order.”

Auth. Evid. Ex. 1, at SICE 167594 (bold typeface onfiitehis language ebrly explains the

parties’ intent: the DTSC agreement is atesrand “Government Authority.” Both LMI and

® In their arguments the parties do not httte meaning to bold typeface, which appear

to indicate that a term is defined elsewhere in the polsgePoll. Mem. at 6 n.4. The court’s
decision here does not turn typeface, bold or otherwise.

6
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Steadfast seem to agreBeeAuth. Mem. 5; Auth. Opp’n @. The parties also agree on the
document that is the DTSC agreeme®éeAuth. UMF nos. 8-15; Auth. Evid. Ex. 5, ECF No.
160-3. Therefore, LMI’s first motion for summanydgment is granted to the extent it seeks g
order that the DTSC agreemes Governmental Authority.

LMI has not carried its burden, however show “the Governmental Authority
element of the ELI Policy is satisfied as toahtamination LMI discovers.” Auth. Mem. at 2.
The DTSC agreement includes twenty-four sulistarpages of single-spaced provisions divid
into five parts: an introductiorfindings of fact (describing Marsland’s history and the nature
and extent of the contamination); a descriptiothef“Response Actions Process” (essentially
tasks to be completed); general provisions ¢iample on notice and sevhiliy); and penalties

for noncompliance See generalhAuth. Evid. Ex. 5. It defines its purposes as follows:

The purposes of this Agreement are to bind the Owner fLidI
enter into environmental restrictions on the @imior to selection

of the remedy, as necessary pootect human health and the
environment, and to establish the process and timetable for the
completion by [LMI] of the respomsand corrective actions at the
Site in a manner that is consistent with [federal and state laws and
regulations].

Auth. Evid. Ex. 5, 1 1.3.

In the DTSC agreement, LMI agreedcianduct certain “response activities” in

eight “Investigation Areas.'See idf{ 3.3-3.16. For example, the DTSC agreement obligat¢
LMI to
. Identify portions of Investigation Ared&here no removal or remedial action of
institutional control is recommendedd.  3.3;
. Submit a draft and final report on Remedralestigations for each Investigation

Area for DTSC's review and approval, 1 3.4;
. Prepare and submit draft Feasibility Sesland Feasibility Study Reports for ea

Investigation Areaid. 1 3.5.2;

" SeeAuth. Evid. Ex. 5, 7 1.1.

8 «Site” is a defined term and gemadly refers to Mare IslandSeeAuth. Evid. Ex. 5,
11.2.

ed
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o Prepare and submit draft and fih@hg-term monitoring plans for each

Investigation Areaid. 1 3.5.3;

o Provide any information DTSC requ&éo comply with the California

Environmental Quality Actd. 1 3.5.4;

o Prepare and submit draft and final RellaéAction Plans or Removal Action

Workplans for each Investigation Ared, | 3.6;

. Submit Remedial Designs for each Investigation Aied] 3.7;
o Comply with provisions on how the land may be used before LMI fulfills its

obligations,d. { 3.8;

o Implement a Remedial Action Plan Removal Action Workplan for each

Investigation Areald. § 3.9; and

o “[T]ake all appropriate aadn to prevent, abate, or minimize” emergency releas

of hazardous substances, { 3.16.

It is undisputed these provisioapply to LMI's clean-up effortsSeeAuth. Mem.
at 5-7; Auth. Opp’n at 7-8; Auth. Reply at But LMI has not shown it is undisputed its
remedial efforts were proposed, reviewed, rfiedj approved, and exeed in line with the
DTSC agreement. To the extent tiMas its goal, the motion is denieSeeAuth. Mem. at 8
(“[T]he Governmental Authority element of the ERblicy coverage grant is satisfied as to an
contamination LMI discovers . . .."”). LMI ha®t satisfied its initial burden to “inform[] the
district court of the basis for its motiorCelotex 477 U.S. at 323.

V. KNOWN POLLUTION CONDITIONS

A. The Parties’ Positions

LMI's second motion presents a ma@mplicated question. A more detailed
statement of the parties’ positions is necesaarg starting point. LMI requests summary
judgment that Known Pollution Coitihns “are the conditions spedaélly identified in the Scop
of Work Endorsement to the RSL Policy.” IPMem. at 8. It advocates the following

interpretation:

5ES
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The RSL Policy covered only conditiottsat are listed in the Scope
of Work. The ELI Policy covers dynconditions that are not listed

in the Scope of Work. On the face of both policies a
straightforward, objective mechanism exists for determining which
policy may apply to a given condition: look on the Scope of Work.
No further inquiry is appropriate.

Id. at 7 (emphasis and record citations omittddyll acknowledges these general statements
subject to “the [ELI] policy’s defirions, conditions and exclusionsld. at 2 n.2.

Steadfast agrees in itsppgsition brief that the tablemnd figures listed in the
Scope of Work Endorsement “aretheginning of the inquiry,” PolDpp’n at 3, and it agrees t
definition of Known Pollution Conditions is unambiguossg id.at 8-9 & n.6. But it believes
the list of pollution conditions in those tablesnst the sole arbiter” ofvhether a condition is a
Known Pollution Condition.ld. at 1. It argues the ELI polianakes several exceptions within
its definition of Known Pollution Conditions, atidese exceptions show documents other tha
the Scope of Work Endorsement may influemtether a particularandition is “known.” See
id. at 7-10. To show this interpretation is coty&teadfast cites evidence that LMI, CCI, and
Steadfast have referred to “eronmental studies” and other docurtgethat were not part of the
Scope of Work Endorsemengee idat 11-18.

Steadfast also argues a pollution cowditmay be a Known Pollution Condition
it was actually known before the ELI poliayok effect, regardless of whether the condition
appears in the Scope of Work Endorsem@&wed. at 11 (arguing the parties understood they
could “resort to environmental studies durthg underwriting and durinipe claims adjusting
process . . . to determine whether dytmn condition was ‘known’ or ‘unknown’)id. at 3
(“[T]he issues in this case are not simply wiegta condition is listed in a table, but rather
whether the actual pollution . was known.”). Steadfast does rmite any particular policy
provision in support of this pd#n; rather, it cites the pariecorrespondencafter the policy
took effect.

In reply to Steadfast’s opposition brieéMI reiterates the broad interpretation it
espoused in its original motiorseePoll. Reply at 1 (“To ba Known Pollution Condition a

condition must appear in the Scope of Work . ).. It also fleshes out a more focused reques
9
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that the court find Steadfast cannot “dispute cage by . . . arguing th&he actual pollution—
including, most importantly, its source—was known”’at 2 (quoting Poll. Opp’n at 6). In
other words, LMI seeks an onmdéarifying that actual knowtge of pollution on Mare Island

does not control whether a pollution conditionkadwn,” but rather that the ELI policy and th¢

D

Scope of Work Endorsement alone control thetision. The parties’ supplemental briefing
confirms this understanding of LMI's motiorsee, e.g.Suppl. Opp’n at 4 (“The Tables and
Figures to the Scope of Work Endorsement reflexefiforts of the partie® create a partial list
of what they knew at policy inception to Keown Pollution Conditions.”); Suppl. Reply at 6
(arguing against the position that Steadfast n@y'look in every other document” to discover
actual knowledge). This dismhas been at the hearttloifs case for some timesee, e.g.Order
May 15, 2015, at 8, ECF No. 111 (“According to LNBteadfast seeks to rewrite the policy by
arguing there might be conditiotigat did not make #hlist of ‘knowns’ butwhich now qualify as
known.”).

LMI's and Steadfast’s confltag interpretations are unguising in light of the
incentives they face. Because the ELUigyoprovides no coverage for Known Pollution
Conditions, Steadfast may reduce its liability ligiag to the list of Known Pollution Conditions.
LMI, on the other hand, can increase coveiagémiting the number of Known Pollution
Conditions.

In resolving LMI's motion, the court first lafly reviews the effets of its previous
order. Second, the court provides a detailedrg#gm of the ELI policys terms to explain its
decision here. Third, the court reviews thbstantive law applicable to LMI's motion, and
fourth, it applies that law to the fil@tion of Known Pollution Conditions.

B. The Effect of the Court’'s Previous Order

At hearing Steadfast suggested the coyrévious orders establish the law of the
case and require the denial of LMI's current motbecause the court halseady rejected LMI's

proposed definition of “Known Pollution Condition®.This argument is unpersuasive. The

® This argument was absent from Steadfasfisfing. In most circumstances, a party
abandons an argument by omitting it from an opposition b8ek, e.gStichting Pensioenfonds

10
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court’s previous order expressiwited LMI's current motion.SeeOrder May 15, 2014, at 8,
ECF No. 111 (“According to LMISteadfast seeks to rewriteetholicy by arguing there might
conditions that did not make the list of ‘knos’ but which now qualify as known. . . . As the
court denied the motion for summary judgmetthout prejudice, LMiwill have a chance to
argue this in anyenewed motion.”).

C. Summary of Policy Terms

The ELI policy’s definition of “Known Pollution Conditions” includes more tha
1,000 words.SeeEvid. Supp. Mot. Summ. J. Known Pollution Conditions (Poll. Evid), Ex. 2
SJCP 002583-8% ECF No. 192-2. The definition is iregjant and difficult to parse, but a
complete reproduction of its text is necessamgxplain the conclusionsetcourt reaches in this
order.

1. Foundational Definition

In its first two sentence#fye policy lays a foundation:

Known Pollution Conditions means all conditions specifically
described in the Scope of WoBndorsement to the Remediation
Stop Loss Policy No. ERC 5224884-00 (“Scope of Work
Endorsement”) and which require or may ultimately require any
form of remedial investigation or action, including solely
administrative action or establisknt of InstitutionaControls, by

the Named Insured before a Govaantal Authority will determine
that no further remedial actiois required. Known Pollution
Conditions constitute all of theonditions that are deemed known
to the Insureds for the purposes of this Policy. . . .

The definition’s third and fourth sentegs provide a more detailed, two-part

clarification. First,

.. . Known Pollution Conditions are:

1. those conditions specificallytderth in Tables 1-3 and Figures
1 through 89 and Fuel Oil Line Removal Project Figures 1
through 11 to the Scope of WoBndorsement, which statement

ABP v. Countrywide Fin. Corp802 F. Supp. 2d 1125, 1132 (C.D. Cal. 2011). Nevertheless, i

its discretion, the court adesses the argument briefly.

19 Al citations to and quotationsf that definition below arfrom this same page range.
Bold typeface is omitted, as it does not communiaateeaning other than that the bolded tern
defined. See supraote 6.

11
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of conditions is either )i a designation of location,
contamination, byproducts, breakdo products and source of
such identified contamination #te time of policy inception, or

(i) a designation of locatn, contamination, byproducts,
breakdown products and an expressly unidentified source of
such identified contamination at the time of policy inception,

In other words, entries in the tables amifes always include ‘@esignation of location,
contamination, byproducts, [and] breakdown produc&oime also include a “source of such
identified contamination,” and the othanslude “an expressly unidentified source.”

The definition of Known Polltion Conditions continues:

... Known Pollution Conditions are:

1. ... [reproduced above], and

2. any contaminants generally accepted in the relevant scientific
community at the time of fioy inception as a byproduct or
breakdown product of the contaminant(s) referred to in 1)
above, whether listed on the ScopeWork Endorsement or
not. Listing of a byproduct dsreakdown product on the Scope
of Work Endorsement shaltonstitute agreement by the
Insureds and the Company tlsaich general acceptance exists
with respect to that bypduict or breakdown product.

The definition’s structure sugges the parties’ lsc intent: the thles and figures

are the center of any inquiry into whether a pollution condition is a Known Pollution Condition.

The policy cites those tables and figures morgg terms: “Known Pollution Conditions are . . .
those conditions specifically set forth in [ttables and figures]”; “Known Pollution Conditions
constitute all of the conditions that are deerkieolwn to the Insureds for the purposes of this
Policy.” But as explained in the next parggrs, the definition allows for exceptions to this
general rule.

2. Quantity and Geographic Extent

After laying this groundwork, the definition continues:

In the case of any Known Pdiion Condition, the Known Pollution
Condition shall be deemed to include the entire quantity and
geographic extent of any contaminant which is ultimately
determined to have been released as or to have constituted part of
such Known Pollution Condition, . . .

12
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This expansion squares with the definition’s fashtences, which specify the tables and figures
include “a designation of location [and] contaation . . . .” Notably, if Known Pollution
Conditions include “the entirguantity and geographic exténf a Known Pollution Condition,
then the tables and figures in this sensaatcexhaustively define Known Pollution Conditions.
The definition continues by clarifyingahthe exception described immediately

above applies

. without regard to:

1. whether the contaminant or its byproduct or breakdown product
was identified in Tables 1-3 and Figures 1 through 89 and Fuel
Oil Line Removal Project Figusel through 11 in quantities or
concentration(s) requiring remadliaction at the time it was
identified as part of such Known Pollution Condition, except
that this subsection shall not apply to contaminants or their
respective byproducts or breakdown products at a particular
location identified in the Scope of Work Endorsement Tables
and Figures only in amounts representing natural background
concentrations;

2. whether the contaminant as itiked in Tables 1-3 and Figures
1 through 89 and Fuel Oil Line Removal Project Figures 1
through 11 or its byproduct or breakdown product is
subsequently determined toveamigrated across or through
one or more environmental media before or after identification
as part of a Known Pollution dddition or to have otherwise
had a fate and transport or spatial extent different than that
understood as set forth in Tables3 and Figures 1 through 89
and Fuel Oil Line Removal Project Figures | through 11 or
described at the time the contaminant was identified as part of a
Known Pollution Condition;

These provisions anticipate adefuse counterarguments agaigbansion of the definition of
Known Pollution Conditions. In other words Known Pollution Condition may expand to
encompass its “entire quantity agelographic extent,” “without regatd,” for example, the fact
a contaminant “migrated across or through on@are environmental media” or “otherwise had
a fate and transport or spatial extent” differentrfrinat described in the tables and figures. But
because this structure is negative—the exceptppiies “without regartb” certain facts,
essentially depriving those facts of relevane@eparty could not affir@tively cite migration

across “environmental media” or an unanticipatedefand transport or spatial extent” to argue a
13
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newly discovered pollution condition must nesady be a Known Pollution Condition. Rathe

if a contaminant is later determined to h&veen a part of a listed Known Pollution Condition’s

entire extent, migration acrosavironmental media, or an unexpected spatial extent are
irrelevant.

3. Additional Sources and Man-Made Objects

The policy makes two more exceptions. First:

provided, that Known Pollution Conditions shall not include the
allocable portion of costs attrilalile to completing the Scope of
Work with respect to any contaminant, regardless of whether it is
identified in the Scope of Workables 1-3 or Figures 1 through 89
and Fuel Oil Line Removal Prgt Figures 1 through 11, to the
extent that the contaminant resuitsm a source that is in addition

to a source for that contaminant specified in the Scope of Work
endorsement . . .

This exception excludes certain costs from tHend®n of Known Pollution Conditions. In the
context of the ELI policy, which coverssts incurred remediating only unknown pollution

conditions, the exception expands coveraget the exception Isits own exceptions:

..., but this proviso shall napply to: 1) sources incorrectly
identified where such incorrectddtification indicates a material
misunderstanding by the Company and an Insured as to the actual
source of the contaminants desitgtaon the Scope of Work Tables
1-3 or Figures 1 through 89 arkel Oil Line Removal Project
Figures 1 through 11; and 2) cantination where the source of
contamination identified on the Scope of Work endorsement is
originally designated as unidentdidut is later identified; . . .

Put differently, “a material misunderstanding” thatised the parties tocorrectly identify “the
actual source” of pollution in thtables and figures can prevent the expansion of coverage u
this exception. Similarly, ithe Scope of Work endorsemeniganally defined a contaminant’s
source as unidentified, but later the source idantified, coverage cannot be expanded unde
this exception.

Second, the definition includes an exceptior interactions with an “unknown

man-made subsurface structure or object”:

... provided further, however, ahthe allocable portion of costs
attributable to completing the ScopeWork shall not be a Known
Pollution Condition where an increase in extent, concentration or

14
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guantity of a contaminant over thdentified in the Scope of Work
Tables 1 -3 and Figures 1 throuff and Fuel Oil Line Removal
Project Figures 1 through 11 isethdirect resultof contaminant
interaction with an “unknown nmamade subsurface structure or
object” (but this shall not include sts attributable to the need to
excavate into or remove pgmns of any unknown man-made
subsurface structure or object temediate contamination unless
such excavation or removal is reqdras part of a remedial plan
and would otherwise constitute Cleanup Costs).

The policy defines “unknown man-made substefatructure or objecth the negative:

... For purposes of this definition, the term “unknown man-made
subsurface structure or object” shall not include the followifig:

1. any man-made subsurface structure or object known to any
Insured’s principal, partner, rdictor, officer or employee with
responsibility for environmentalffairs, legal affairs or risk
management to exist or have gt at a specific location at the
Insured Project.

2. any and all soil, sediment, debrigl and dredge spoils placed
or disposed at the Insured Project, whether lawfully or
otherwise;

3. man-made subsurface structumas objects identified in the
Scope of Work Endorsement;

4. any portion of the sanitary wser, industrial water treatment
system, storm sewer, fuel dibution system, potable water
supply system, or gas distribution system.

5. any foundation or portion thereof iwwh is part of a building or
former building known to any bured’s principal, partner,
director, officer or emploge with responsibility for
environmental affairs, legal affairs or risk management to exist
or have existed at a specifichtion at the Insured Project.

With this, the ELI policy’s definition ofKnown Pollution Condions” concludes.

4. The Scope of Work Endorsement

As described above, the policy definesafvn Pollution Conditions by referring
the Scope of Work Endorsement. The Scopé/ofk Endorsement provides, “The conditions
and activities identified in Tables 1, 2 and 3 aseéd below represent ttfgcope of Work of the
Insured Project and are Known Pollution Conditiongctions with repect to such Known

Pollution Conditions authorized under the Scop@/ofk . . . .” Poll. Evid. Ex. 4, at SICP

1 The list in the policy is sepated by both periods and semicolons, as reproduced a
This punctuation scheme, although perhaps an ésroot material to # court’s decision here.

15
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029073. It cautions, “The figures illustrate thegel locations of contaminants for each site,
but do not represent the total extent or maxin concentrations of such contaminand’”

In addition to the tables and figuradached, the endorsement lists several
“sections,” which, it provides, “are part of amtorporated into Tables 1 through 3 of this
Endorsement, and the contamination conditions amedeal activities identiéd in these sectior
shall constitute Known Pollution Conditiofe the purposes of this Policy and the
Environmental Liability Policy . . . .ld. at SJCP 029074—75. Section six is titled “Planned
Remedial Actions for PCB SitesId. at SJICP 029076. It provides,

The planned remedial actiongjnless Government Authority
requires additional or different remedial actions, for the sites listed
on Table 3 and shown on Figures 84 through 88 are as follows and
in all events shall be consistent with [a specific consent agreement],
and any amendments thereto:

3. Perform PCB characterizatioms required by Governmental
Authority at 84 additional siteyot including the specific sites
listed in Items 1 and 2 above.

4. Perform PCB abatement as reqdiby Governmental Authority

of 42 additional sites, not including the specific sites listed in Items
1 and 2 above.

Id. The section includes no other descadptof these 84 and 42 “additional sites.”

D. California Rules Reqgarding Extrinsic Evidence in Contract Cases

The court now turns to the law applicable to the interpretation of the ELI poli
As noted above, California law gawes the policy’s interpretationSeeBell Lavalin 61 F.3d
at 745.

Steadfast rests much of its argumenewgidence external to the contract.
California law imposes specific limits on evideratber than a contractigritten terms. The
court first reviews these rules.

1. The Parol Evidence Rule

Normally a contract’s written terms alooentrol its interpretation: “when parties

enter an integrated written &gment, extrinsic evidence may betrelied upon to alter or add t
16
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the terms of tb writing.” Riverisland Cold Storage, Inc. v. Fresno-Madera Prod. Credit Ass
55 Cal. 4th 1169, 1174 (2013) (citing Cal. C&le. Proc. 8 1856 and Cal. Civ. Code § 1625).
This rule, commonly called the pamfidence rule, is a rule of substiae law, not of procedure
Casa Herrera, Inc. v. Beydop82 Cal. 4th 336, 343 (2004). “Itiesunded on the principle that
when the parties put all the terms of their agreement in writing, the writing itself becomes t
agreement.”Riverisland 55 Cal. 4th at 1174. Because a cacits “written terms supersede
statements made during the negotiations,” evidettoer than those written terms is “irrelevan
and cannot be relied uponld. (emphasis omitted).

The parol evidence rule applies only‘ém integrated written agreementd. A
written agreement is “integrated” or is an @gtation” if it is “a complete and final embodimen
of the terms of an agreemenifasterson v. Siné8 Cal. 2d 222, 225 (1968)Jling v. Universal
Mfg. Corp, 5 Cal. App. 4th 1412, 1434 (1992), or in otherd® if it is “intended by the parties
as a final expression of their agreement,” Calde Civ. Proc. § 1856(a). Whether a written

contract is an integration is a question of ldd.. § 1856(d)Alling, 5 Cal. App. 4th at 1434. A

court considers severadtors when determining whether amesgment is an integration: (1) the

presence of an integration clause; (2) thetiact’s language and apparent completeness or
incompleteness; (3) if a party argues anothetreat exists, whether that agreement’s terms
contradict those of the written contract; Whether the alleged additional agreement would

naturally be made as a separate agreemen{5amchether extrinsic evidence might confuse tl

jury. Sicor Ltd. v. Cetus Corp51 F.3d 848, 859 (9th Cir. 1995) (citiMgLain v. Great Am. Ins,

Cos, 208 Cal. App. 3d 1476, 1484 (198HJting, 5 Cal. App. 4th at 1434.
Here, with respect to the definition Khown Pollution Condions, the ELI policy
is an integrated writing. It is comprehensikefers expressly to otheolicies when necessary,

and includes the following provision:

This policy is a separate, ingendent agreement between the
Company and the Insureds. Ndbtwgtanding any other provision of
this Policy, no contracbr agreement, otheéhan the [RSL policy]
shall be used to interpret thiBolicy ...; provided, that the
[Environmental Services Cooperativgreement] may be used to
interpret [certain specific portions] of this Policy. Each Named
Insured and each Additional Insurexpressly agrees as a condition

17

n

ne




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

of coverage under this policy ah in the event there is any
inconsistency between the terms tbfs policy and the terms or
obligations of any other contract agreement between any Named
Insured or any Additional Insured any other person, the terms of
this Policy shall neverthelesshally and exclusively govern the
obligations of the Company atioe Insured toward each other.
Miller Decl. Ex. 1, at 25—-26, ECF No. 172-1 (Bdypeface omitted). At hearing, the parties
confirmed they agree the ELI policy is an integd agreement, butestdfast argues extrinsic
evidence is nonetheless admissilheler exceptions to the parolidence rule. The court next
considers those exceptions

2. Extrinsic Evidence to Establish and Resolve Ambiguity

Contract law allows admission of extsin evidence “to resolve an ambiguity,”
even when the contract is an integrated agreenWwiDA 42 Cal. App. 4th at 1718gealso
Cal. Code Civ. Proc § 1856(g)inet v. Price4 Cal. App. 4th 1159, 1165 (1992). Extrinsic
evidence may be offered both to explain an obsty ambiguous term and to reveal a latent
ambiguity. Pac. Gas & E. Co. v. G.W. Thomas Drayage etc, € Cal. 2d 33, 37 (1968);
Emp’rs Reinsurance Co. v. Superior Cour1 Cal. App. 4th 906, 920 (2008).

“An agreement is not ambiguous meregchuse the parties (or judges) disagre
about its meaning.’Abers v. Rounsavell89 Cal. App. 4th 348, 356 (2010). Rather, the
determination of ambiguity involves two steg&irst, the court provisinally receives (without
actually admitting) all credible evidence comiag the parties’ intentions to determine
‘ambiguity,’ i.e., whether the language is ‘reasonablycepsible’ to the interpretation urged by
party.” Winet 4 Cal. App. 4th at 1165. If the contr&hot “reasonably susceptible’ to the
interpretation urged,” then “the case is ove®.” Cal. Edison Co. v. Superior Cous Cal.
App.4th 839, 847-48 (1995). But “[i]f in light oféhextrinsic evidence the court decides the
language is ‘reasonably sigptible’ to the interpretation urdethe extrinsic evidence is then
admitted to aid in the second stemterpreting the contract.Winet 4 Cal. App. 4th at 1165.

Because extrinsic evidence must beévaint to prove a meaning to which the
language of the contract is reasbly susceptible,” any extrinsic evidence must be tethered {

specific contract languagélameda Cnty. Flood Control v. Dep’t of Water R24.3 Cal. App.
18
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4th 1163, 1188-89 (2013) (quotibgre v. Arnold Worldwide, Inc39 Cal. 4th 384, 391 (2006
(emphasis omitted). Whether a contract is ambigigagjuestion of law, but if the contract is
ambiguous, the conflict is ordinbria genuine dispute of maial fact inappropriate for
resolution on summary judgmertsan Diego Gas & Elec. Co. v. Canadian Hunter Mktg.,Ltd.
132 F.3d 1303, 1307 (9th Cir. 199Yy.YDA 42 Cal. App. 4th at 1710.

3. Evidence of a Course of Performance

One form of extrinsic evidence isetltontracting parties’ “course of
performance SeeCal. Civ. Proc. Code § 1856(&pic Commc'ns, Inc. v. Richwave Tech.,
Inc., 237 Cal. App. 4th 1342, 1355 (201Enp’rs Reinsurancel61 Cal. App. 4th at 920.
Section 1303 of the California Commercial Calddines the term “course of performance” for
purposes of an insurance pglidispute like this oneSeeCal. Civ. Proc. Code 8§ 1856(c) cmt. t
1978 am.Emp’rs Reinsurancgel61 Cal. App. 4th at 920 (notirsgrenumbering of the relevant
code sections). “A ‘course of performantea sequence of conducttiween the parties to a

particular transaction . . . .” Cal. Com. Code3®3(a). It exists if botlil) the parties’ agreeme

[@)

nt

“involves repeated occasions faerformance” by one of them and (2) the other has “knowledge

of the nature of the performance and opportuiaityobjection to it” but‘accepts the performande

or acquiesces in it without objectionld.

“The rationale for the admission of coursfeperformance eviehce is a practical
one.” Emp’rs Reinsurancel61 Cal. App. 4th at 921. Whenempreting a contract, the court’s
duty is to give effect to the parties’ intenticatsthe time they entered the contract. Cal. Civ.
Code § 1636. And “the most reliable evidencéhefparties’ intentionsis their behavior after
the contract is signed and bef@my controversy has ariseKennecott Corp. v. Union Oil Co.

196 Cal. App. 3d 1179, 1189 (1987).

12 Another form is a “course of dealingCal. Civ. Proc. Codg 1856(c). Course-of-
dealing evidence and course-of-peniance evidence are distinct. “Course of dealing,’. . . i
restricted, literally, to a sequence of conduct leetwthe parties previous to the agreement. A
sequence of conduct after or under #greement, however, is a ‘course of performance.” C
Com. Code § 1303 U.C.C. cmt. 2.
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In federal court, “[a]n inference die parties’ common knowledge or
understanding that is based upon a prior coofskealing is a question of factlh re CFLC,
Inc., 166 F.3d 1012, 1017 (9th Cir. 1999). In tigihthe Ninth Circuit's reasoning im re
CFLC, the same may likely be said of tharties’ course of performanc&ee id(citing New
Moon Shipping Co. v. MAN B & W Diesel AT21 F.3d 24, 31 (2d Cir. 1997) (discussing the
factfinder’s role in drawing inferences from tbentracting parties’ actis)). A genuine dispute
surrounding the parties’ courseéperformance may therefopeeclude summary judgment.

4, The Role of Ambiquity

Recent decisions in California appellateids contradict one another on the rolg
of ambiguity in the admissibility afourse of performance evidence.Bmployers Reinsurance
Co. v. Superior Courthe California Court of Appeal pkained the parties’ course of
performance will be adopted and enforced awifen it is a reasonable interpretation of the
contract’s terms. 161 Cal. App. 4th at 921. L#tercourt repeated thisle, explaining a cours
of performance could be admittecttyardless of the actual languarfehe contract, as long as t
parties’ interpretation is reasonabldd. at 922 (emphasis omitted). In the same paragraph,
however, the court summarized thedurse of performance evidence can supplement, qualif
modify contrary terms in the contractldd. This holding seems to refeo California Commercia
Code section 1303(f), which theatt appellate court had quotedliea in its decision: evidence
of a course of performance is relevant to “steowaiver or modification odny term inconsisten
with the course of performanceld. at 920-21 (quoting CaCom. Code § 1303(f)).

It is difficult to understand how abarse of performance could be both a
reasonable interpretation of a contract and “in&iast with” the contract’s written terms. The
citations are also difficult to squewith the same court’s degmtion of course of performance
evidence as a type of extrinsic evidence, witiefmphasized “is admissible when relevant to
prove a meaning to which the language of the instrument is reasonably suscelutilde 920
(citation and quotation marks omitted). In a latecision, a different panel of the same Court

Appeal suggested tliEmployerscourt’s citation to section 03(f) was dicta, only “a passing
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reference.”Lonely Maiden Prods., LLC v. GoldenTree Asset Mgmt.2DR Cal. App. 4th 368,
378 (2011).

In 2010, another Court of Appeal quotechployersand confirmed course of
performance evidence, like any extrinsic evickerfis admissible when relevant to prove a
meaning to which the language of the instrument is reasonably susceptible. Tobacco
Cases | 186 Cal. App. 4th 42, 52 (2010) (quoting 161 Cal. App. 4th at 920)obacco Cases |
the court rejected evidence ottparties’ course of performem offered to explain the word
“cartoon” because the agreement’s written termewet susceptible tihe interpretation the
course of performance would have supported.

Like Employershowever,Tobacco Casesdlso has come under criticism in late

opinions, albeit in dicta. IEpic Communications, Inc. v. Richwave Technology, the.court

concluded a settlement agreement’s releasselaas “patently ambiguous.” 237 Cal. App. 4th

at 1354. Therefore the cadound it proper to consider therpias’ course of performance as
evidence of their intentld. at 1354-55. Although the court haldeady concluded the contract
terms in question were patently ambiguous, it quoted the Law Revision Committee’s comn
to section 1856(c): “Subdivision)(fof California Code of CiV Procedure 8§ 1856] definitely
rejects . . . the requirement tleatondition precedent to the admidgip of the type of evidence
specified in the subdivision is amiginal determination that ¢hlanguage used is ambiguousd.
at 1355 (citing Cal. Civ. Proc. Code 8§ 1856, cmts. to 1978 am.) (ellipgsdn In a footnote,
the Epic court then rejected the “more stringent ruleTobacco Cases Wwhich “appear[ed] to
rest on the premise that course-of-performanceeaciel is admissible only tifie contract is first

found to be ambiguous, orlagst latently ambiguous.ld. at 1355 n.13.

In the presence of these competing autles;i this court must anticipate how the

California Supreme Courtauld resolve the issuesee, e.gKairy v. SuperShuttle In{'660 F.3d
1146, 1150 (9th Cir. 2011). California CodeGi¥il Procedure seatn 1856 is the common
thread in the cases cited above. The court tberdéboks first to that section. Subdivision (a)
provides, “Terms set forth in a writing intendeylthe parties as a final expression of their

agreement with respect to the terms includedetim may not be contradicted by evidence of a
21
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prior agreement of or a contemporaneous agatement.” Cal. Civ. Proc. Code § 1856(a).
Subdivision (c) allows “[t]he terms set forthanwriting described in sadivision (a) [to] be
explained or supplemented . . . by course of performaride§ 1856(c).

The words “explained” and “supplementeate not synonyms of “contradicted.”
Moreover, California Commercial Code gent2202, which the Law Revision Commission
Comments describe as “comparable to” Cod€igil Procedure seain 1856, also uses the
words “explained or supplemented” to descpleemissible uses of course of performance
evidence and “contradicted” to describe impermigsuses of extrinsic evidence. Cal. Com.
Code § 2202.See also Apex LLC v. Sharing World, Jri&6 Cal. App. 4th 999, 1014 (2012)
(“[Under section 2202,] to the extettie writing incorporates terntise parties agreed on, then {
writing controls as to those terms and anythiogtadictory or inconsiste is of no force or
effect.” (citation and quotation marks omitted)). This is also the general rule of the Uniforn
Commercial CodeSee2A Anderson U.C.C. § 2-208:5 (3ed. updated 2015) (“Evidence of a
course of performance is admissible if it doesdictly contradict the terms of a written
agreement, but merely explains or supplem#rgs.”). And courts outside California also
regularly interpret anagpus state law similarlySee, e.gEllicott Mach. Corp. Int'l v. Jesco
Const. Corp.199 F. Supp. 2d 290, 295 (D. Md. 2002jaig Sessions, M.D., P.A. v. TH
Healthcare, Ltd.412 S.W.3d 738, 745-46 (Tex. App. 2018pble Roman’s, Inc. v. Pizza Box
Inc., 835 N.E.2d 1094, 1099 (Ind. Ct. App. 200bA & A Mech., Inc. v. Thermal Equip. Sales
Inc., 998 S.W.2d 505, 510 (Ky. Ct. App. 1998); Waymire Co. v. Antares Corp75 S.W.2d
243, 247 (Mo. Ct. App. 1998KN Energy, Inc. v. Great W. Sugar €698 P.2d 769, 779 (Colo
1985).

This court concludes sean 1856(c) makes course pérformance evidence
admissible to explain or supplentdaut not to contradict the teeof an integrated agreement,
even when the agreement’s written termsusr@mbiguous. The distinction between evidence

that explains and evidence that contradefamiliar in California jurisprudenceSee, e.g.

Hervey v. Mercury Cas. Cal85 Cal. App. 4th 954, 961 (2010) (“Although parol evidence may

be admissible to determine whether the terms of a contract are ambiguonet @dsnissible if it
22
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contradicts a clear and explicit y provision.” (citation omitted))Winet 4 Cal. App. 4th at
1167 (“[P]arol evidence is admissible only to prove a meaning to which the language is
‘reasonably susceptible,” not to flatly contradioe express terms of the agreement.” (citation
omitted)). Moreover, section 1856(c) “codifiesgpdaw.” Cal. Civ. Proc. Code § 1856 cmt. ta

1978 am. California courts have long held pakadence may not contlect the terms of an

integrated agreemenSee, e.gMasterson 68 Cal. 2d at 225-26 (parol evidence cannot “vary’

the terms of a written agreementpiversal Sales Corp. v. California Press Mfg. (20 Cal. 2d
751 (1942) (evidence of the partiépractical constructin” of a contract is not admissible whe
it would only support an terpretation “wholly avariance with the corret¢gal interpretation”
of the contract’s terms).

This reading of section8b6(c) is consistent witBpic Communications
EmployersandTobacco Cases IAccording to section 1856’s gonents, an ambiguity is not a
prerequisite to admission under section 1856 (tt)dafevidence will explain and supplement a
contract. SeeEpic Commc’'ns237 Cal. App. 4th at 1355 n.13. And according tcBimployers

andTobacco Casesdourts, parol evidence may not flatigntradict the written contract or

support an unreasonable interpretation ob#el86 Cal. App. 4th at 52 (quoting 161 Cal. App.

4th at 920).
Here, as a practical matter, the court ¢odes evidence of the parties’ course o

performance is admissible even if Steadfast makeeffort to show the contract is ambiguous

and even if the court makes no finding to thié&ct. The Law RevielCommission’s meticulous

phrasing suggests this interpretati@eeCal. Civ. Proc. Code 8§ 1856 cmt. to 1987 am. (rejec
“the requirement that a condition precedertheadmissibility of [course of performance
evidence] is an original determination that llmeguage used is ambiguous.”). Nevertheless,
may challenge the evidence by arguing it caudport no reasonable inpeetation of the ELI
Policy or flatly contradicts the policy. If evedce does flatly contragtithe policy, the question
would presumably be whether tbentract was modified, an issthe parties have not raised or
briefed, and one the coutbes not consider her&ee, e.g.Cal. Civ. Code § 1698Vagner v.

Glendale Adventist Med. Ct216 Cal. App. 3d 1379, 1388 (1989).
23
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E. Discussion

The law described above leaves the court with three questions: (1) whether the EL

Policy’s written terms support theterpretation LMI proposes; ()hether Steadfast’s extrinsig

evidence is admissible to resolve an ambiguithepolicy; and (3) whethéSteadfast's extrinsi¢

evidence is admissible to establish a coofggerformance consistent with Steadfast’'s
interpretation of the policy.

1. The ELI Policy’'s Written Terms

To decide whether a condition is a®{vn Pollution Condition, the policy refers
twice to the conditions “specificallgescribed” or “specifically $éorth” in the Scope of Work
Endorsement. Not only does the policy refer atpaly to the Scope of Work endorsement, it
often repeats the lengthy refaoe to “Tables 1-3 and Figuréghrough 89 and Fuel Oil Line
Removal Project Figures | through 11 to the Saufpé&/ork Endorsement.’Even when the polic

makes exceptions it refers to the same tabiddigures. This choice of language suggests th

[¢)

parties intended to cabin any discussiokradwn and unknown conditions to the Scope of Work

endorsement.

But the policy is more complex. Tliefinition of Known Pollution Conditions
includes the “entire quantity and geographic exteha contaminant later determined to have
been part of a Known Pollution Condition—redass of “whether the contaminant . . . was

identified in [the tables anddures] in quantities or concenti@i(s) requiring remedial action a

the time it was identified” and regardless of wheth#intad a fate and transport or spatial extent

different than that understood as set forth in"tdides and figures. lihis light, the Scope of
Work endorsement and the tables and figdiesot exhaustively define Known Pollution
Conditions. Otherwise it would be impossibde‘ultimately determine[]” a contaminant,
although not originally listed, waectually part of th “entire quantity and g@graphic extent” of &
Known Pollution Condition and therefoféeemed” a Known Pollution Condition.

Similarly, the exceptions for additional sources and any “unknown man-mad
subsurface structure or object” reach beyond tlop&of Work Endorsement and attached tal;

and figures. Otherwise itauld be impossible to determine (1) whether an “incorrect
24
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identification indicates a matatimisunderstanding by the Company and an Insured as to th
actual source of the contaminantstdid in the tables and figures, (@) if “an increase in extent
concentration or quantity of a camiinant over that identified in¢htables and figures was “the
direct result of contaminantteraction with an ‘unknown man-ma subsurface structure or
object.”

The court also notes the parties’ appasgreement that the tables and figures
the Scope of Work endorsement “are oftezamingless without reference to the source
documents” and that the parties may ne€tdsort . . . to contemporaneous technical
documents” and “historic environmental documents . . . to determine what was meant by
reference to a given ‘locatioricontaminant’ and ‘source.” PolDpp’n at 3; Poll. Reply at 1
(“[DJocuments external to the policy may be relevant to explain an unclear entry on the tal

...."). After all, evidence extrinsic to the caatt is generally admissible to explain its meani

if the written terms are reasonglsiusceptible to that meaninGasa Herrera 32 Cal. 4th at 343,

In sum, the court cannot agree with LiWat to determine whether a pollution
condition is known or unknown, one need onlydk on the Scope of Work” and that “[n]o
further inquiry is appropriate.” Poll. Mem. &t The policy’s definition is not so simple.

On the other hand, the ELI Policy’sitten definition of Known Pollution
Conditions does support LMI's more focused emtibn that a pollution condition cannot be
“known” simply because Steadfast can demorestngttorical knowledge aof. Were the opposit
true, then the following terms would be meaningless:

. “Known Pollution Conditions means all condits specifically described in the
Scope of Work Endorsement . . . .”

o “Known Pollution Conditions are: [] 1. the@€onditions specifically set forth in
Tables 1-3 and Figures 1Irttugh 89 and Fuel Oil Line Removal Project Figures
through 11 to the Scope of Work Endorsement . . . .”

. “Known Pollution Conditions constitutelaf the conditions that are deemed

known to the Insureds for the purposes of this Policy.”
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The painstakingly detailed exceptions that folkhese sentences reinferthis conclusion. Had
the parties intended actual knoddge to control rather thandlscope of Work Endorsement, a
much shorter definition saying as much wouldelpected. And althoigSteadfast points out
several exceptions within the definitionkhown Pollution Conditions, none allows the
conclusion that actual knowledge contraisach exception refers to the Scope of Work
Endorsement.

In Steadfast’s supplemental brief, it arguleis interpretatin would deprive the
ELI Policy’s Coverage A provision of meanin§eeSupp. Opp’n at 4. As noted abogeg

supranote 4, the ELI Policy provides coveragéydior pollution conditions “first discovered by

an Insured during the Policy Period.” Steadfadtrait raise this argument in its opposition brief,

despite the court’s previous ordexpressly reserving considecet of that provision for this

motion. SeeOrder May 15, 2014, at 8-9 (“Steadfast agthe omission does not matter because

the court said this ‘deemed known’ provisiwwould render the ‘firstdiscovered’ provision
surplusage. . . . LMI argues the *first discowklanguage,” when read in conjunction with the
‘deemed known’ provision, operateslimit the coverage to contanation discovered before th
end of the policy period. . . . Whatever the ultimaianing of this provien, it is better resolve
on a renewed motion for summary judgmentB)y raising this argument only belatedly now,
Steadfast signaled the court did need to raise it ith the parties at hearing, and LMI was left
only its supplemental repbrief for a rebuttal.SeeSuppl. Reply at 5 n.3. Problems like this
motivate Local Rule 230, whichteklishes a briefing and heagi schedule for all motionsSee
E.D. Cal. L.R. 230(a)—(d).

Nevertheless, because the court doesooept Steadfast’s argument, consider
it here will not prejudice LMI. In short, Stefast’s interpretation d€overage A would render
the definition of Known Pollutio€onditions superfluous. The parties would have had no re
to construct an intricate, thaursd-word definition if discovery of any pollution condition befor|
the policy period automatically exaded coverage. It is also pdssito interpret the provisions
of Coverage A to avoid a conflicGeeCal. Civ. Code § 1652 (“Repugnancy in a contract mu

be reconciled, if possible, by suah interpretation as will giveome effect to the repugnant
26
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clauses, subordinate to the general inggat purpose of thehole contract.”)jd. 8 1653
(“Words in a contract which arehaslly inconsistent with its naturer with the main intention of
the parties, are to be rejedt§. Requiring conditions be digeered “during the Policy Period,”
rather than after the Policy Period, is unsurpgsimlight of the ELI Policy’s extended reporting
periods, which the Coverage A provision expressly ¢ites.

In summary, first, LMI's maon is denied to the exteéit argues one need only
“look on the Scope of Work” and “[n]o further inguiis appropriate.” Poll. Mem. at 7. The
definition of Known Pollution Conditions includexceptions that may require documentary
investigation beyond the Scope of Work Endorsgm®ocuments external to the policy may
also be necessary to shed lightthe meaning of an item in the Scope of Work Endorsement
entries in tables and figures. Second, Steadfast cites no policy term showing a pollution c
may become a Known Pollution Condition on Hasis of actual knowledge only. The court
therefore turns to evidence extrinsic to the Bblicy, but only with repect to this second
guestion.

2. Extrinsic Evidence

J

or

onditic

The court first summarizes Steadfast’'sgmsed extrinsic evidence, then considers

whether that evidence is admissitdeesolve an ambiguity or totablish the parties’ course of
performance.

a) Proposed Evidence

Steadfast divides its parol evidence into five categories. First, it offers excer,
from the deposition testimony of Karen Lubowipsthe person Steadfast designated as its
representative under Federal Rule of Civéé¢adure 30(b)(6). Poll. Opp’n at 11-12. Ms.
Lubovinksy testified that in her experience, Clobked at historic Navy documents” and “all ¢
[the] historic record becomesnpaf the evaluation of what [CCI] is doing and why they’re do

it.” Lubovinsky Dep. 207-08, ECF No. 212-1.

131n a previous order, the court signaledsitspicion this question may be resolved in
Steadfast’'s favorSeeOrder May 15, 2014, at 8-9. Butelained in the text above, after
further review of the ELI policy and the defion of Known PollutionConditions, the court now
reaches the opposite conclusion.
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Second, Steadfast offers evidence that Bid CCI have referred to documents
other than the Scope of Work endorsemeinletcide whether a pollution condition was a Knov
Pollution Condition. Poll. Opp’n at 12-15. For exae@teadfast presents evidence in the fq
of a letter from LMI to Steadfast that danuary 2010, LMI understood a pollution condition w
a Known Pollution Condition in part becauséatis known to exist at the time of policy
inception,”id. at 12, and in May 2009, LMI referredits “records from the time of policy
underwriting,”id. at 15 (emphasis omitted).

Third, Steadfast offers evidence LMI aB€&€1 have disagreed whether the table
and figures in the policy were exhaustivd. at 16—-17. For example, Steadfast cites evidenc
that CCl was concerned about its dispute with LMI over “what constitutes an Unkndwn,”
at 16, and in past disputes with CCI, LMI hadhcarred with Steadfast that a pollution conditig
could be unknown as provided in various “underwriting materiasgt 16.

Fourth, Steadfast offers evidence LMI urstands the difficulty of determining
whether a pollution condition is a KnownIRgion Condition. Poll. Opp’n at 17-18. For
example, Steadfast cites evidence LMI acknowledged in 2011 that some pollution conditig
not “fall[] neatly into known or unknown cageries,” and that pollion conditions can be
“partially known andpartially unknown.” Id. at 18 (emphasis omitted).

Fifth, Steadfast argues section sixloé Scope of Work endorsement is
ambiguous. Poll. Opp’n at 9-10. As summariabdve, the section describes five “planned
remedial actions,” including “PCB characterization . . . at 84 additional sites” and “PCB
abatement . . . at 42 additional sites.” Pellid. Ex. 4, at SJCP 029076. The section includes
other description or identifit@n of these 126 “additional sitésSteadfast relies on evidence
“the parties met in 2005 to reach agreement actixwhat those ‘knownsites included, taking
into consideration the Site Summary Forms ameohistoric documents.” Poll. Opp’n at 10.

b) Ambiguity

The court first “provisionally receivesvithout actually admitting) all credible

evidence concerning the parties’ intiens to determine ‘ambiguityi’e., whether the language

‘reasonably susceptible’ to theterpretation urge by a party.”Winet 4 Cal. App. 4th at 1165.
28
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If the ELI policy is not “reasonably susceptible’the interpretation Steadfast urges, then the

evidence cannot be admittef. Cal. Edison Cp37 Cal. App. 4th at 847-48.

Steadfast must tie its evidence “to particular language” of the written agreement;

this is “essential.”’Alameda Cnty. Flood Contro213 Cal. App. 4th at 1188 (emphasis omitted);
cf., e.g, Dore, 39 Cal. 4th at 392 (considering whethiee phrase “at will” was ambiguougym.
Alt. Ins. Corp. v. Superior Coyrt35 Cal. App. 4th 1239, 1247 (2006) (considering whether the
phrases “physical damage” and “damaged property” were ambigiacs){Gas & Elec.69 Cal.
2d at 39 & n.6 (considering whether an indemulguse was ambiguous and citing cases where
the court had considered whether the wéldisted Kingdom,” “ton,” “stubble,” and “north”
were ambiguousEpic Commc’ns237 Cal. App. 4th at 1348-54 (considering conflicting
sentences)fobacco Cases 186 Cal. App. 4th at 50-52 (considering whether the word
“cartoon” was ambiguous)n re Black’s Estate211 Cal. App. 2d 75, 85 (1962) (considering
whether the phrase “To The Uensity of Southern Califoraiknown as The U.C.L.A” was
ambiguous).

Apart from the fifth category of parol ewdce, Steadfast does not tie its evidence

to any specific term, phrase, dause. Neither does Steadfadtieess the ELI Policy’s directive

[72)

that (1) “Known Pollution Conditions means adtinditions specifically described in the Scope |of
Work Endorsement to the Remediation Stogd.Bolicy;” and (2) “Known Pollution Conditions
constitute all of the conditions that are deerkieolwn to the Insureds for the purposes of this
Policy.” Rather, Steadfast simply argues these phrases cannot mean what tigsesayy.
Poll. Opp’n at 3 (“[T]he issues ithis case are not simply whetlgcondition is listed in a table,
but rather whether the actual pollution . . . waswn.”). But parol evidete is not admissible tg
“flatly contradict the express terms of the agreemeWihet 4 Cal. app. 4th at 1167 (citing
Stevenson v. Oceanic Ba@23 Cal. App. 3d 306, 317-18 (1990])he court therefore cannot
consider evidence from the first four categorie®etmlain or otherwise sd light on the parties
intent.” Thrifty Payless, Inc. v. Mariners Mile Gateway, L85 Cal. App. 4th 1050, 1061
(2010).
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As to the fifth category, Steadfast argsection six of the Scope of Work
endorsement is ambiguous because its textgédel 26 “additional sitg without identifying
them. Poll. Opp’n at 10. Steadfast relen a declaration suliited by Ms. Lubovinsky.See
Statement Disputed Facts no. 19, ECF No. (t8#hg Lubovinsky Decl. 1 5, ECF No. 197).
Ms. Lubovinsky recounts a Mardi4, 2005 meeting with about twigrrepresentatives from CC
LMI, and Steadfast. Lubovinsky Decl. | 5. elpurpose of the meeting was to “come to
agreement on whether more than one hundred PCB claims involved ‘known’ or ‘unknown’
contamination.”ld. At the meeting, the parties consieiér‘certain Navy Technical Memorand
and Environmental Documents and other pre-policy documentatidn.The parties decided
some of these “PCB claims” were “known,"'nse were “unknown,” and reached no conclusio
as to othersld. “[Bloth CCIl and LMI made clear durintdpat meeting that these documents w
critical to the resolution.”ld. CCI sent Ms. Lubovinksy an email before the meeting, which
attached “additional information made availabletliy Navy” about “115 sites so as to enable
Zurich to make a determination @swhether they were known or unknownld. Ex. B, at SZC
101531. Therefore, Steadfast reasons, the ocaust refer to “the historic environmental
documents.”ld.

First, Steadfast has not explained hownadir of fact could conclude the 115 sit
Ms. Lubovinsky refers to in her declaration #re same sites as the 126 sites mentioned in
section six of the Scope of Work Endorsemafvithout this explanation, its evidence lacks
foundation and cannot supp&teadfast’s position.

Second, assuming for sake of argumeist tlamerical discrepancy could be
resolved, to show the Scope of Work endorsenseatbiguous, Steadfast must present evide
that the Scope of Work endorsement is reasg@ralsceptible to multiplenterpretations. For
example, Steadfast could present evidence thabeexix could be interpreted to refer to multiy
physical locations. It could shaotlie additional sites may or may not be among those listed i
tables and figures. Or if the additional siéee among those listed tine tables and figures,
Steadfast could show it is unclear what page and in which row. The evidence about the 2

meeting establishes no ambiguatiyout section six’s language. tRer, Steadfast presents the
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March 2005 meeting as evidence that theigaat one time considered actual knowledge
sufficient to create a Known Pollution Conditi For the reasons described above, parol
evidence of this type is not admissible here.

Third, this evidence sheds no persuasive laghthe text in question. In relevan|
part, section six provides as foNe: “The planned remedial actions. for the sites listed on
Table 3 and shown on Figures 84 through 88 afellasvs . . . 3. Perform PCB characterizatio
as required by Governmental Authority at 84 additional sites . . . . 4. Perform PCB abatem
required by Governmental Authority of 42 additibsges . . . .” Poll. Evid. Ex. 4, at SICP
029076. Items three and four are among the “planer@@dial actions . for the sites listed on
Table 3 and shown on Figures 84 through 88.” That is, the 84 and 42 “additional sites” are
among those listed in the tables and figuresthwr or not the parties considered other
documentation at a March 2005 meetiagd the text is not ambiguouSee Alameda Cnty.
Flood Contro| 213 Cal. App. 4th at 1189 (“[W]ritten egpments whose language appears cle
in the context of the parties’ dispute are not ojgeciaims of ‘latent’ ambiguity.” (citations and
internal quotation marks omitted)).

Steadfast has not shown any particular policy language is reasonably susce
more than one interpretation. Its parol evide is therefore inadasible to explain any
ambiguity.

C) Course of Performance

As the court has concluded above, secti®f6(c) of the Califoria Code of Civil
Procedure allows Steadfast to present evidenteegbarties’ course of performance even with
showing a contract term is ambiguous. As déscriabove, “course of performance,” is defing

in particular as follows:

A “course of performance” is a sequence of conduct between the
parties to a particularansaction that exists if:

(1) the agreement of ¢hparties with respect to the transaction
involves repeated occasions fuerformance by a party; and

i

i
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(2) the other party,with knowledge of the nature of the
performance and opportunity foobjection to it, accepts the
performance or acquiesciesit without objection.

Cal. Com. Code § 1303(ag¢cord Epic Commc’'n37 Cal. App. 4th at 1355. In other opinio
California courts have expressexre concretely that course pérformance evidence “applies
only to acts performed under the contraefore any dpute has arisen.Warner Constr. Corp.
v. City of L.A, 2 Cal. 3d 285, 297 (1970). In other wordstions undertakeafter the parties
reach “a stage of clear disagreement” are not admissible under thigdrule.

Steadfast must therefore makeir preliminary showings before its evidence is
admissible. First, the ELI Policy must centplate a series of repeated performance by a
particular person or entity. Second, that person or entity must be shown to have acted in
accordance with Steadfast’s current interpretadicthe ELI Policy. Third, Steadfast must sho

LMI knew about these actions and had an opportdaitybject, but did notAnd fourth, all this

W

must have occurred after the ELI Policy was executed and before the parties to the ELI Policy

reached “a stage of clear disagreenieftverarching this test is ¢hgeneral rule that evidence
the parties’ course gferformance is not admissible totjacontradict the written policySee
Universal Sales20 Cal. 2d at 761-6d;,0bacco Cases .86 Cal. App. 4th at 5Emp’rs
Reinsurancegl61 Cal. App. 4th at 921.

Steadfast has not cited the record to show genuine disputes of material fact
prevent summary judgment in LMI’s favor tsactual knowledge. As a preliminary matter,
much of Steadfast’s evidence simply does not speakpossible course of performance. Sev
of Steadfast’s citations speak only to CCl's agdsifast’'s knowledge, actions, or positions, raf
than LMI's. SeeMiller Decl. Ex. E, at 14, ECF No. 202(8escribing a dispute between CCl 4
Steadfast)id. Ex. H, at 1, ECF No. 202-8 (reporting CClI’s positiad);Ex. J, at 2, ECF
No. 202-10 (reporting CCI’s positiony. Ex. L, at 1, ECF No. 202-12 (describing CCl’'s
actions)id. Ex. N, at 1* (describing CCI's actionsjd. Ex. O, at 1, ECF No. 202-14 (CCI state
its understanding)d. Ex. U, at 1-2, ECF No. 208-2 (LMlates its belief Steadfast will likely

 This exhibit appears not to have been filed on the CM/ECF system, but was inclu
the courtesy copies sent to the court by maikopy is filed concurnetly with this order.
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consider a condition known on the basislo€umentation outside the Scope of Work
Endorsement)d. Ex. Y, at 3, ECF No. 208-6 (LMI statés understanding &t conflict between
CCl and Zurich and founds its own position on the basis of contracts other than the ELI Pg
id. Ex. I, at 2-3, ECF No. 211-1 (CChtegorizes unknown PCB siteis), Ex. JJ, at 187-88,
ECF No. 212-1 (CCl relied on documents ottieamn the Scope of Work Endorsement).

Other citations are simply irrelevartbee idEx. W, at 1, ECF No. 208-4 (LMI
pillories CCI for relying on arguments basedtbe parties’ intent rather than contract
provisions);id. Ex. X, at 5, ECF No. 208-5 (CCI reports belief that disputes with LMI “as to
what constitutes an Unknown” are a risk management issu&x. AA, at 1, ECF No. 209-1
(LMI argues CCI faced conflicts of interest that drove CCI to mischaracterize pollution
conditions as unknown).

Several of Steadfast’s citations suggeher documentation maelp interpret the
Scope of Work Endorsement, but do not suggesital knowledge controls the definition of
Known Pollution ConditionsSeed. Ex. F, ECF No. 202-6 (LMI relied on the Scope of Work|
Endorsement to conclude a condition is unkn@md supported this conclusion with other
documentation)id. Ex. G, at 1-2, ECF No. 202-7 (LMg&lates its understanding of why a
condition was included in the Scope of Work endorsemihtgx. V, at 1-2, ECF No. 208-3
(LMI states its belief that a condition is knowased both on its listing in the Scope of Work
Endorsement and historical documentation).

And several of Steadfast’s citationgygest costs may be allocated between
Known Pollution Conditions and unknown conditior&eed. Ex. CC, at 1, ECF No. 209-3 (LM
writes that distinction dezeen known and unknown pollution conditions is murky)Ex. DD,
at 1, ECF No. 209-4 (LMI writes some sitdo not fall “neatly into known or unknown
categories”)jd. Ex. EE, at 1, ECF No. 209-5 (LMI deribes “co-locate&known and Unknown
contamination”)jd. Ex. FF, at 1, ECF No. 209-6 (C@kites “costs must be properly
apportioned between the R&nd ELI policies”);id. Ex. GG, at 1, ECF No. 209-7 (LMI writes
is “trying to come up with a way of allotiag the costs of known/unknown conditions betwee

the RSL/ELI policies”). But this conclusion isrstent with the ELI Policy’s definition, which
33
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provides that “Known Pollution Conditions shiadit include the allocable portion of costs
attributable to completing the ScopEWork with respect to anyoataminant . . . , to the extent
that the contaminant results from a source thist &ldition to a source for that contaminant
specified in the Scope of Work endement.” Poll. Evid. at SICP 002584.

Finally, the remaining citations could beevant to establish LMI's knowledge
that other contract parties valued ackradwledge over a listing ithe Scope of Work
EndorsementSeeMiller Decl. Ex. M, at 3, ECF No. 2023 (CCI summarizes its understandir
to this effect in correspondence to LMlJ; Ex. P, at 2, ECF No. 202-15 (samid);Ex. Q, at 2,
ECF No. 202-16 (same. Ex. S, at 2, ECF No. 210-1 (samiel);Ex. BB, at 2, 4, ECF No. 209
2 (same). Alternatively, some evidence ssgg&MI acquiesced ithat understandingSeed.
Ex. E,at 16 (CClI reports its understanding.dfllI’s position that “Zurich determines
Knowns/Unknowns”)jd. Ex. R, at 1, ECF No. 202-17 (“LMilaims Known [Fuel Oil Pipeline
or] FOPL segments are those shown on Figur¢snother agreement, the Environmental
Services Cooperative Agreement or] ESCA . . . CH2M HILL claims only those segments s
on Table 2 of the RSL Policy define the listkdiown FOPL segments. LMI using ESCA to
define Known FOPL segments . . .CH2M Hluking the RSL Policy to define Known FOPL
segments.”); Lubovinksy Decl. 1 6, ECF No. 197 (répgr‘LMI has often ageed that resolutio
of whether given pollution was ‘known’ or ‘unkwa’ necessarily turnapon what the parties
knew prior to the policies’ iception, regardless of whetheegiven pollution condition is
expressly listed in the tableppended to the policies”).

But fundamentally, Steadfast has cited no portion of the record to show its
evidence depicts relevant performance befoyecantroversy arose. It makes no attempt to
delineate a time period in which the pastibarmoniously performed the contracEmp’rs
Reinsurancegl6l1 Cal. App. 4th at 922. Rather, Steadfastaions are replete with references
disputes about the meaningkKrown Pollution ConditionsSee, e.g Miller Decl. Ex. U, at 1-2;

id. Ex. W, at 1;id. Ex. X, at 5;id. Ex. Y, at 3;id. Ex. AA, at 1; Lubovinsky Decl. § 5 (describin
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2005 meeting meant to resolve disagreements aladumition of Known Pollution Conditions).

Its course of performance evidence is therefore inadmissible.

Furthermore, as the court concluded above, Steadfast’s fundamental position flatly

contradicts the terms of the ELI Policy. Steadfagties “the issues inithcase are not simply
whether a condition is listed in a table, buheat whether the actual lhation . . . was known.”
Poll. Opp’'n at 3. It argueseéhScope of Work Endorsementisly “a partial list of what [the
parties] knew at policy inceptido be Known Pollution Conditions.” Suppl. Opp’n at 4. But the
ELI Policy defines Known Pollution Conditions to tal conditions specifically described in the
Scope of Work Endorsement,” and it providest tiKknown Pollution Conditins constitute all of
the conditions that are deemieabwn to the Insureds forelpurposes of this Policy.”
Steadfast has not borne lisrden to show the partiesburse of performance
modified the terms of the ELI Policy.
V. CONCLUSION

LMI's motions for summary judgment are GRANTED IN PART as follows:

L

(1) The “Consent Agreement between LenMare Island, the City of Vallejo an
the State of California, California EnvironnahProtection Agency, Department of Toxic

Substances Control Concerning Mare Islangdli&hipyard, Vallejo, CA,” dated April 16, 2001

constitutes “Governmental Authority”;
(2) For purposes of the ELI Policy, a pan%s or entity’s actual knowledge of a
pollution condition is insufficient to establishathcondition is a Known Pollution Condition; and
(3) In all other respects, the motions are DENIED.
This order resolves ECF Nos. 160 and 186.
IT IS SO ORDERED.
DATED: March 31, 2016.

TATES DISTRICT JUDGE

1> Because the court concludes substantive California law precludes admission of
Steadfast’s evidence, it does not reach LMbgections under the Federal Rules of Evidence.
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