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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GREGORY C. BONTEMPS, No. 2:12-cv-02185 AC P
12 Plaintiff,
13 V. ORDER
14 | SALINAS, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding pro s&ds this civil rights action pursuant to 42
18 | U.S.C. §1983. On November 26, 2012, the underdignented plaintiff's rquest to proceed in
19 | forma pauperis. ECF No. 10. The complainswedered served on defendants Neves, Abboft
20 | and Shillford on June 3, 2013. ECF No. 22. Befthe court is defendants’ August 26, 2013
21 | motion to revoke plaintiff's in forma pauperis staiand dismiss this action on the ground that
22 | plaintiff is a “three strikesinmate under 28 U.S.C. § 1915(g). ERo0. 25. Plaintiff has failed
23 | to oppose the motion, and defendants have filegbly indicating the same. ECF No. 27. For
24 | the reasons set forth below, the undersigned will revoke plaintiff's in forma pauperis statug and
25 | order plaintiff to pay the filingde or face dismissal of this action.
26 || I Motion to Revoke
27 28 U.S.C. § 1915 permits any court of that®e States to authorize the commencement
28 | and prosecution of any suit without prepaymafees by a person who submits an affidavit
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indicating that the person is ua to pay such fees. However,

[iln no event shall a prisoner ibhg a civil action or appeal a
judgment in a civil action or proceeding under this section if the
prisoner has, on 3 or more prioccasions, while incarcerated or
detained in any facility, brought @ction or appeal in a court of the
United States that was dismissedtbea grounds that it is frivolous,
malicious, or fails to stata claim upon which relief may be
granted, unless the prisoner is undaminent danger of serious
physical injury.

28 U.S.C. § 1915(0).

In forma pauperis status may be acquaad lost during theaurse of litigation.

Stehouwer v. Hennessey, 841 F.Supp. 316, 321.(GaD, 1994), vacated on other grounds by

Olivares v. Marshall, 59 F.3d 1@9th Cir. 1995). The plain language of the statute (8 1915(

makes clear that a prisoner is precluded fowimging a civil action oan appeal in forma

pauperis if the prisoner has brougfmee frivolous actions and/appeals (or any combination

thereof totaling three). Sé&driguez v. Cook, 169 F.3d 1176, 1178 (9th Cir. 1999). 28 U.S.

1915(g) should be used to deny a prisonerf®ima pauperis status only upon a determination

that each action reviewed (ap@tential strike) is carefully evadted to determine that it was

dismissed as frivolous, malicious or for faildcestate a claim. Andrews v. King, 398 F.3d 11

1121 (9th Cir. 2005). Defendant has the burdéproduce documentary evidence that allows
the district court to conclude thiie plaintiff has filed at leasiree prior actions . . . dismissed
because they were ‘frivolous, malicious or[kdl] to state a claim.”_ld., at 1120 (quoting

8 1915(g)). Once defendants meetitinitial burden, it is plantiff's burden to explain why a
prior dismissal should not count as a strike. Iif the plaintiff failsto meet that burden,

plaintiff's IFP status shoullde revoked under 8§ 1915(g). Id.

In Silva v. Di Vittorio, 658 F.3d 1090, 1098-99 (9th Cir. 2011), the Ninth Circuit found

that “a dismissal must be final before it cousrtsa ‘strike’ for § 1915(gpurposes.” Thus, “a
district court’s dismissal of @ase does not count asstrike’ under § 198(g) until the litigant
has exhausted or waived his opportunity to app€his means a dismissapens into a ‘strike’
for § 1915(g) purposes on the date of the Supreme Court’s denial or dismissal of a petition]

writ of certiorari, if the prisoneiled one, or from the date wherettime to file a petition for wri
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of certiorari expired, if he didot.” Id. at 1100 (internal qudtan omitted). “If a prisoner does
not appeal a dismissal, the dismissal counts'stsilee’ from the date when his time to file a
direct appeal expired.”_ld., n.6.
Il. Discussion

Defendants contend in their tian that plaintiff's litigaton history shows that he has
three prior strikes. Per defendsinequest, the undegsed takes judiciatotice of the following
casek

1. Bontemps v. Kramer, No. 2:06-cv-2488M GGH (E.D. Cal.). On November 8,

2006, plaintiff filed a pro se civiights complaint against correctional staff and, two weeks |3
a purported amended complaint. hiis screening ordethe Magistrate Juddgeund that “plaintiff
has set forth no factual allegatiosigpporting a claim of a violatiaof plaintiff's rights . . . and

names no individual who has personally subgbtiien to” unconstitutional conditions. Id., ECI
No. 9 at 4. As plaintiff failed to state a cognizablaim for relief, his cmplaints were dismisse

with leave to amend. Id., ECF No. 9 at 6. On December 22, 2008, the action was dismiss

failure to timely file an amended complaint. 1d., ECF Nos. 12, 14.

2. Bontemps v. Kramer, No. 2:06-cv-25808&6GH (E.D. Cal.). On November 17,

2006, while the above action was pirgl plaintiff filed a pro se @il rights complaint against a
correctional officer and a prison warden. Ins$eeeening order, the Magistrate Judge found t
plaintiff's allegations were “indticient” to comply with the notie requirement of Rule 8 of the
Federal Rules of Civil Procedure; that plaintifhde no allegations at all against the warden;
that plaintiff's “conclusory” allegations agairthe correctional officer failed to state a
constitutional claim._ld., ECF No. 9. As plafhfailed to state a cognizable claim for relief, h
complaint was dismissed with leave to ameldl. On August 30, 2007, the action was dismis
for failure to timely file an amended complaint. Id., ECF Nos. 11, 12.

3. Bontemps v. Gray, No. 2:07-cv-0710 MCE CMK (E.D. Cal.). On April 16, 2007,

while the above action was pendj plaintiff filed a pro se il rights complaint challenging

LA court may take judicial notice of coudaords._See MGIC Inde Co. v. Weisman, 803 F.2
500, 505 (9th Cir. 1986); United States v. Wilson, 631 F.2d 118, 119 (9th Cir. 1980).
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prison officials’ failure to file a staff complaisubmitted by plaintiff. In the screening order, t
Magistrate Judge concluded thaaiptiff “fails to state a claim undehe civil rights act, for therg
is no constitutional right to a pas grievance process.” Id., ECF Nbat 3. As plaintiff failed tc
state a cognizable claim for relief, his complainswigmissed with leave to amend. Id. OnJ
5, 2007, the action was dismissed for failure to tinfildyan amended complaint. _Id., ECF No
6,7.”

Plaintiff failed to file any opposition to éendants’ motion to revoke in forma pauperis
status. The undersigned finds that plaintiff isguded from proceeding in forma pauperis in
action unless plaintiff is und@nminent danger of serious phgal injury. See 28 U.S.C.

1915(g);_Canell v. Lightner, 143 F.3d 1210, 1212 Qith 1998). To meet the exception,

plaintiff must have alleged facthat demonstrate that he wesler imminent danger at the time

of filing the complaint._See Andrews v. ®@antes, 493 F.3d 1047 (9th Cir. 2007) (recognizin

the general consensus among federal courts$[fijasoners qualify for the [imminent danger]

exception based on the alleged conditions atithe the complaint was filed.”); Abdul —Akbar .

McKelvie, 239 F.3d 307, 312-14 (3rd Cir. 2001) (en banc); Medberry v. Butler, 185 F.3d 1

1192-93 (11th Cir. 1999); Ashley v. Dilworth, 24&.3d 715 (8th Cir.1998); Banos v. O'Guin, 1

F.3d 883, 884 (5th Cir. 1998). Plaintiff's all¢igas in the original complaint concerning a
search of his person on June 2, 2012 by defendants Neves, Abbott, and Shillford do not s
“imminent danger” exception.

Because the court concludes that plaintiff is a “three strikes” litigant, it need not rea

% The court also notes that plaffifiled twelve pro se prisoner actie in the Northern District of
California in 1994 and 1995, all of which were diss@d before he filed the instant action. EC
No. 25, Exhibits 4-8, 10-16. In fowf those cases, the district codenied plaintiff’'s applicatior]
to proceed in forma pauperigd., Exhibits 7, 10, 12, 13.
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3 After the time to file an amended complainttexpired and the original complaint was ordefied

served on defendants Neves, Abbott, and Shillford, plaintiff filed a first amended complain
August 1, 2013. ECF No. 24. The amended complaint names an additional 10 defendant
alleges various acts of retaliation before, during, and after an ICC hearing in October 2012
concerned plaintiff’'s housing stet and request for transfer aitHigh Desert State Prison.
While plaintiff alleges that his in imminent danger in the firamended complaint, the court’s
analysis focuses on the timefibihg of the original complaint._Andrews v. Cervantes, 493 F.!
1047 (9th Cir. 2007).
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defendants’ alternative argumeids revoking plaintiff's IFP statusDefendants also request tf
the court impose sanctions against plaintiff far false representations to this court concernin
the number of prior lawsuits thhé has filed as a prisoneéee Fed. R. Civ. P. 11(c), 41(b).
Prior to filing a separate motion for sanctiotefendants were required to provide notice to
plaintiff that they intended teeek sanctions pursuant tol®&1(c) unless he modified his
averment in the original complaint that he haly dited two prior lawsuits See ECF No. 1 at 1;
see also Fed. R. Civ. P. 11(c)(2) plaintiff failed to correct tls averment within 21 days then
defendants were permitted to file a formal mofiensanctions with the court. Fed. R. Civ. P.
11(c)(2). That procedure was not followed i thstant case. For thagason, the court will

exercise its discretion and not ing@osanctions against plaintif¥vhile the court has the inhere

power to sanction parties for improper congd@hambers v. Nasco, Inc., 501 U.S. 32, 43-46

(1991), and such sanctions may include dssadi, Combs v. Rockwell Intern. Corp., 927 F.2d

486, 488 (9th Cir. 1991), the court will not do so ia thstant case since piéiff indicated in his
first amended complaint that he has filed “sevepedvious lawsuits as a prisoner. See ECF N
24 at 1.
Accordingly, IT IS HEREBY ORDERED thatefendants’ motion to revoke in pauperis
status, ECF No. 25, is gradtéo the following extent:
1. Plaintiff's in forma pauperis statisREVOKED pursuant to 28 U.S.C. § 1915(g);
2. The order granting plaintiff's applicationpooceed in forma pauperis (ECF No. 10
VACATED;
3. The order directing the CDCR to make pawis to the court from plaintiff's prison
trust account for payment of the filing feee this action (ECF No. 11) is VACATED;
4. The Clerk of Court is directé¢d serve a copy dhis order on:
(1) the Director of the CDCR; and
(2) the Financial Departmend, S. District Court, EastarDistrict of California,
Sacramento Division;
5. Plaintiff shall submit, within 30 days frothe date of this aler, the $350.00 filing fee

for this action;
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6. Plaintiff's failure to comply with this der will result in a recommendation that this
action be dismissed.
7. Defendants’ request for teimating sanctions is denied.
DATED: November 6, 2013 _ -
m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




