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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARIO LAMONT BROWN, No. 2:12-cv-2313-EFB
Plaintiff,
V. ORDER

CAROLYN COLVIN, Acting
Commissioner of Social Security

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security

(“Commissioner”) denying his application for Supmiental Security Income (“SSI”) under Title

XVI of the Social Security Act. The partiesvedfiled cross-motions for summary judgment.
the reasons discussed below, plaintiff's motis denied and the Commissioner’s motion is
granted.

l. BACKGROUND

Plaintiff filed an application for SSI, allagy that he had been disabled since July 19,
2002. Administrative Record (“AR”) 133-139. His application was denied initially and upo
reconsiderationld. at 70-74, 79-83. On April 22, 2010, eaning was held before administrati
law judge (*ALJ") Theodore T. N. Slocumd. at 34-59. Plaintiff was pgesented by counsel g

the hearing, at which he andracational expert testifiedd.
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On September 10, 2010, the ALJ issued a decianding that plaitiff was not disabled
under section 1614(a)(3)(A) of the Acid. at 21-30. The ALJ made the following specific

findings:

1. The claimant has not engaged in substhgtaful activity since February 11, 2009, th¢
application date (20 CFR 416.920(b) and 416 &74eq).

U

2. The claimant has the following severe impants: cocaine dependence, cocaine-induced
mood disorder, malingering, and antisd@ersonality (20 CFR 416.920(c)).

* % %

3. The claimant’s impairments, including thestance use disorder, meet section 12.04 |and
12.09 of 20 CFR Part 404, Subpari¥ppendix 1 (20 CFR 416.920(d)).

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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* % %

a minimal impact on the claimant’s ability to perform basic work activities; therefore
claimant would continue to have a severpamment or combinatn or combination of
impairments.

* % %

. If the claimant stopped the substance usegldimant would not have an impairment of

combination of impairments that meets or medically equals any of the impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 416.920(d)).

* % %

. If the claimant stopped substance abusecldenant would havéhe residual functional

capacity to perform a full range of workalt exertional levels but with the following
nonexertional limitations: he can understandhember, and carry out simple 1- 2 step
tasks; maintain concentration, persisi&nand pace throughout a normal workday and

workweek; interact appropriately with cowers and supervisors but may have difficulty

with the general public; and lran make adjustments and avoid workplace hazards.

* % %

. If the claimant stopped substance abusecldienant would be unable to perform past

relevant work (20 CFR 416.965).

* % %

. The claimant was born on February 16, 197@ was 35 years old, which is defined as

younger individual age 1849, on the date #pplication was filed (20 CFR 416.963).

. The claimant has at least a high school adan and is able to communicate in English

(20 CFR 416.964).

10. Transferability of job skills is not material tbe determination of disability because us

the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hassferable job skills (See 82-41 and 20 CF
Part 404, Subpart P, Appendix 2).

11.1f the claimant stopped the substance abtsesidering the claimastage, education,

work experience, and residual functional catyathere would be a significant number
jobs in the national economy that the claimant could perf@CFR 416.960(c) and
416.966).

* % %

. If the claimant stopped the substance useré¢maining limitation would cause more than

the

listed
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12.Because the claimant would not be disaldu stopped the substance use (20 CFR
416.920(g)), the claimant’s substance use disordecantributing factomaterial to the
determination of disability (20 CFR 416.939)hus, the claimant has not been disable
within the meaning of the Social SecuritytAat any time from the date the application
was file through the date of this decision.

Id. at 23-29.
Plaintiff's request for Appeals Council rew was denied on Jull9, 2012, leaving the

ALJ’s decision as the final dision of the Commissionetd. at 1-6.

I. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnad3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admie9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that (1) theppeals Council failed to shotlat it properly considered

new evidence plaintiff submitted with his requiEstreconsideration, and (2) that hypothetical

guestions posed to the vocational expeste incomplete. ECF No. 19-1 at 7-12.
4
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Plaintiff first argues that the Appeals Councilesl by failing to show in its written denial

that it adequately evaluated new evidence. EGF19-1 at 7-11. With his request for Appeal

L)

Council review, plaintiff submitted medicalo@ds from the California Department of
Corrections dated April 9, 2010 to October 2310, which included treatment notes from
treating psychiatrist Dr. PaMalarik, Jr. AR 505-516. Theppeals Council considered this
evidence, which it made part of the administmatigcord, but determinedat it did not provide 3
basis for changing the ALJ’s decisiolu. at 2;see20 C.F.R. § 416.1470(b) (“[l]f new and
material evidence is submitted, the Appeals Cowhall consider thadditional evidence only
where it relates to the period on or beforedhte of the administti@e law judge hearing
decision.”). Plaintiff ontends, however, that the Appealsu@cil did not “deal with the opinion’
of Dr. Malarik, and that the Council was requitedshow in its writt& denial that it has
adequately evaluated the new @nde.” ECF No. 19-1 at 8.

The general rule is that an ALJ may ngece the contradictedpinion of a treating
physician absent specifand legitimate reason®©rn v. Astrue 495 F.3d 625, 631 (9th Cir.
2007). However, the U.S. Court of Appeals far Minth Circuit has made clear that district

courts do not have jurisdiction teview whether or not an Appls Council appropriately denied

14

a request for review of an ALJ’s decisiohaylor, 659 F.3d at 1231 (9th Cir. 2011) (“When the
Appeals Council denies a requestifeview, it is a non-final agen@ction not subject to judicial
review because the ALJ’s decision becomes the final decision of the CommissioneFayloin
the Ninth Circuit found that when the Appg&ouncil considers additional evidence from a

treating physician, but denies review, the counedd not provide a “detailed rationale” or make

any evidentiary findings for lay it rejected the opiniondd. at 1231-1232 (9th Cir.2011) (citin

Q7

Gomez v. Chatei74 F.3d 967 (9th Cir. 1996)). Thus, lehthe Appeals Council was required {o
consider Dr. Malarik’s opinion iassessing whether to grant revjéwvas not required provide [a
detailed explanation for why such evidence ot warrant review of the ALJ’s decision.
Accordingly, plaintiff has failed to demonsteahat the Appeals Council committed reversible
error.
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To the extent plaintiff contends thaethew evidence demonstrates that the ALJ’s
decision is not supported by substantial evidences hestaken. Dr. Mal& did not provide any
opinion regarding plaintiff's functional limitatics. He diagnosed plaintiff with severe
personality disorder and antisocial personalisodier, but he did statkat these impairments
would preclude, or even limit, plaintiff's ability to work. AR 508-588g20 C.F.R.

8 416.927(a)(2) (“Medical opinions are statemérds physicians and psychologists or other
acceptable medical sources that reflect judgmahout the nature and severity of your
impairment(s), including your symptoms, diagisand prognosis, what you can still do despif
impairment(s), and your physical or mental riefbns.”). Furtherrore, findings from Dr.
Malarik’'s mental status exanahon were generally unremarkablPlaintiff was alert and
oriented; had good appearance, grooming, and hgghenwas cooperative and not agitated; &
his psychomotor, speech, affect, abstractioogan thought process, and memory were within
normal limits. He denied suicidal and homidiadkeations and his engagement was good.
Accordingly, the evidence plaintiff submittéo the Appeals Couildoes not undermine the
ALJ’'s RFC determination. Accoirgly, the new evidence does nearrant disrupting the ALJ’S
decision.

Plaintiff also argues that the hypothetical sfuien that the ALJ pesl to the vocational
expert was incomplete. ECF NIP-1 at 11-12. However, this argument is premised entirely
plaintiff's contention that “[tjheALJ could have had a very differehypotheticals in light of Dr.
Malarik’s opinion.” Id. at 12. As just explained, Dr. Malle's treatment notes did not include
opinion assessing plaintiff's functional limitatiom®r did they provideray basis for disrupting
the ALJ’'s RFC determination. According, the Adid not err in finding tht plaintiff was not
disabled under the Act.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for summary judgment is denied;
2. The Commissioner’s cross-motiom smmmary judgment is granted; and
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3. The Clerk is directed to enter judgrhen the Commissioner’s favor.

DATED: September 21, 2016.
Z e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




