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4 West, Inc. et al Do

Timothy J. Murphy, SBN (54200)
Alice S. Wang, SBN (228351)

Daniel J. Aguilar, SBN (256557)
FISHER & PHILLIPS LLP

One Embarcadero Center, Suite 2050
San Francisco, California 94111-3712
Telephone:  (415) 490-9000
Facsimile: (415) 490-9001

Attorneys for Sam’s West, Inand Wal-Mart Stores, Inc.

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

LINDA WARREN, Case No.: 2:12-cv-02315-MCE-EFB
Plaintiff, STIPULATED PROTECTIVE ORDER AND
ORDER GRANTING
V. PROTECTIVE ORDER
SAM’'S WEST, INC. A Arkansas Complaint Filed:  September 10, 2012
Corporation; WAL-MART STORES, INC. A Trial Date: June 30, 2014
Delaware Corporation
Defendants.

Defendants Sam’s West, Inc. and Wal-Madrgs, Inc. (collectigly “Defendants”) and
Plaintiff Linda Warren (“Plainff”) (collectively “the Parties), by and through their respecti
counsel of record, hereby enteto and stipulate ta Protective Order ithe above reference
matter as follows:

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thection are likely to nvolve production off

confidential, proprietary, or private infoation for which special protection from publjc

disclosure and from use for any purpose ottlean prosecuting this litigation may |

warranted. Accordingly, the Parties herebywdate to and petition éhcourt to enter the

following Stipulated Protective Order. The Parties acknowledge that this Order does not
blanket protections on all disclosures or respotsesscovery and thahe protection it affordg

from public disclosure and useterds only to the limited information or items that are enti
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to confidential treatment undethe applicable legal principles. The Parties furt

her

acknowledge, as set forth in Section 12.3, below, that this Stipulated Protective Order does r

entitle them to file confideral information under seal and qmer procedures and protoc
under Local Rules, Court Rules and Civil Procedure must be followed if and when 3
seeks permission from the Court to file materials under seal.
2. DEFINITIONS

2.1 Challenging Party: a Party or Nonryathat challenges the designation

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it i

generated, stored or maintained) or tangthiegs that qualify for protection under Fede

Rule of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside CounseERecord and House Counsel (as w

as their support staff).

2.4 Designating Party: a Party or Non-Par@t tthesignates information or items thag

produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: all items or information, regardless of

ol

part

of

ral

ell

the

medium or manner in which it is generatasthred, or maintained (including, among other

things, testimony, transcripts, and tangible thintigt are produced or gerated in disclosure
or responses to discovery in this matter.

2.6 Expert: a person with specialized knowledgexperience in a matter pertinent
the litigation who has been retathby a Party or its counsel taae as an expert witness or
a consultant in this action.

2.7 House Counsel: attorneys who are emgdgyof a party to this action. Hou

Counsel does not include Outside Counsdtetord or any other outside counsel.

2.8 Non-Party: any natural pers partnership, corporatioassociation, or other legal

entity not named as a Party to this action.

2.9 Outside Counsel of Record: attorneyisoware not employees of a party to t

action but are retained to represen advise a party to this & and have appeed in this
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action on behalf of that party or are affiliatedtwa law firm which has appeared on behal
that party.

2.10 Party: any party to this taan, including allof its officers, diectors, employees
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party dlon-Party that produceBisclosure or Discovery

Material in this action.

2.12 Professional Vendors: persamsentities that providétigation support service

(e.g., photocopying, videotaping,afrslating, preparing exhisi or demonstrations, an

of

\"Z}

d

organizing, storing, or retrieving data imyaform or medium) and their employees and

subcontractors.

2.13 Protected Material: any Disclosure ois@ivery Material thats designated a

“CONFIDENTIAL.”

2.14 Receiving Party: a Party thaceives Disclosure dbiscovery Material from 3

Producing Party.
3. SCOPE
The protections conferred by this Stigtibn and Order cover not only Protect

Material (as defined above), but also (1) any information copied or extracted from Prg

UJ

ed

tecte

Material; (2) all copies, excerpts, summaries;@anpilations of Protected Material; and (3) any

testimony, conversations, or presentations byRbdies or their Counsel that might reve
Protected Material.
4. DURATION

Even after final disposition dhis litigation, the confidentiality obligati® imposed by
this Order shall remain in effect until a Desiting Party agrees othervaisn writing or a court
order otherwise directs. Final dagition shall be deemed to be the later of (1) dismissal g
claims and defenses in this action, with ohwiit prejudice; and (2)rfal judgment herein afte
the completion and exhaustion of all appealbeagings, remands, trials, or reviews of t
action, including the time limits for filing any rtions or applicationgor extension of time

pursuant to applicable law.
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(@) The protection of this protective order may be invoked
respect to any documents, ttewny, information, and thing
(collectively "materials")produced or created in this action that cont
confidential information. As usederein, the term "confidentis

information” includes testimony andaords, including but not limited t

discovery responses, whether hanolc or electronic, that containp

confidential and/or proprietary tradsecret information, including, by

not limited to, technical and competitively-sensitive informat

protected by law, and informatigrotected by California's constitutign

and common law right to privacy.As set forth below, material
containing Confidential Inforation may be designated

"Confidential.” Such designation mmdbe made by either Party or al
non-party producing materials in thastion ("Producing Party"), or ma|
be made by a Party who determines, in good faith, that matg
produced by a non-party contain cioential information ("Designating
Party") even though not so dgsated by the Producing Party.

(b) In the event that additional parties join or are joined in this litigal

they shall not have access to mnigls designated as "Confidentig|

pursuant to this Protective Ordertiithey have executed and, at t
request of any Party,|léd with the Court theiagreement to be bound |
this Protective Order.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in DeslignoggMaterial for Pragction. Each Party oy

Non-Party that designates information or itemspimtection under this Ordenust take care t¢
limit any such designation to speciimaterial that qualifies undehe appropriate standard
The Designating Party must dgsate for protection only thogmarts of material, document
items, or oral or written communications thatlijiy — so that other ptions of the material

documents, items, or communications for whpotection is not waanted are not swey]
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unjustifiably within the ambit of this Order. Mg, indiscriminate, oroutine designations ar,

prohibited. Designations that areogim to be clearly unjustified dhat have been made for an

improper purpose (e.g., to unnecessarily encumbestard the case development process ¢
impose unnecessary expenses and burdens on mdhees) expose the Designating Party

sanctions. If it comes to a Designating Party’s attention that information or items

designated for protection do not qualify for getion, that Designating Party must prompt

notify all other Parties that it igithdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Excap otherwise provided in this Ord

(see, e.g., second paragraph dftise 5.2(a) below), or as otiveise stipulated or ordereq
Disclosure or Discovery Materighat qualifies for protectionnder this Order must be clear
so designated before the maaéiis disclosed or produced.Designation in conformity with
this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents

excluding transcripts of depositiols other pretrial or triaproceedings), that the Produciy

Party affix the legend “CONFIDENTIAL” to eacpage that contains @ected material. I

e

r to
to

hat i

y

D
==

ly

, but

g

only a portion or portions of the material on g@aualifies for protection, the Producing Party

also must clearly identify therotected portion(s) (e.g., by making appropriate markings ir

the

margins). A Party or Non-Party that makeggiokal documents or materials available for

inspection need not designateittn for protection until after éhinspecting Party has indicatg
which material it would like copied and pramhd. During the inspection and before 1
designation, all of the material made adable for inspection shall be deem
“CONFIDENTIAL.” After the inspecting Partyas identified the documents it wants cop
and produced, the Producing Party must determine which documents, or portions {
qualify for protection under this Order. Thdrefore producing the specified documents,
Producing Party must affix the “CONFIDENTIAL” legend to each page that contains Pro
Material. If only a porbn or portions of the material am page qualifies for protection, th
Producing Party also must clearly identify firetected portion(s) (@., by making appropriat

markings in the margins).

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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(b) for testimony given in deposition or inhet pretrial or trialproceedings, that th

D

Designating Party identify on the record, befthe close of the deposition, hearing, or other

proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any|othet

tangible items, that the Prodagi Party affix in a prominenplace on the exterior of the
container or containers in which the fdmation or item is stored the legend
“CONFIDENTIAL.” If only a portion or portons of the information or item warrant
protection, the Producing Party,tte extent practicable, shalkidtify the protected portion(s),

5.3 Inadvertent Failures to Designate. hely corrected, an inadvertent failure [to

designate qualified information or items does not, standing alone, waive the Designatin

Party’s right to secure proteoti under this Order for such material. Upon timely correctiop of

a designation, the Receiving Party must make reasomdforts to assure that the material is
treated in accordance withetiprovisions of this Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party dlon-Party may challege a designation of

confidentiality at any time. Unless a prompaftenge to a Designating Party’s confidentialjty
designation is necessary to avoid foreseeahlbstantial unfairres, unnecessary econonjic

burdens, or a significant disrupti or delay of the litigation, Rarty does not waive its right to

challenge a confidentiality degiation by electing not to mount a challenge promptly aftel the

original designatn is disclosed.

6.2 Meet and Confer. The Qlenging Party shaihitiate the dispug resolution proces

[72)

by providing written notice of each designatibns challenging and describing the basis for

each challenge. To avoid ambiguity as toethler a challenge has been made, the written
notice must recite that the challenge to confidentiality is being made in accordance wijth thi

specific paragraph of the Protective Order. Plaeties shall attempt to resolve each challenge

in good faith and must begin the process by ewifg directly (in voice to voice dialogug;
other forms of communication are not sufficient) with4 days of the dataf service of notice

In conferring, the Challenging Party must explaia biasis for its belief that the confidentiality

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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designation was not proper and shgive the Designating Party apportunity to review the

designated material, to reconsider the circamsts, and, if no change in designation is

offered, to explain the basis for the chosesigi@ation. A Challenging Party may proceed

the next stage of the challengecess only if it hagngaged in this meet and confer proc

to

£SS

first or establishes that the Designating Partynwilling to participate in the meet and conter

process in a timely manner.

6.3 Judicial Intervention. If the Parties cannot res@va challenge without couf

intervention, the Designating Party shall file and serve a motion to retain confidentiality

the Civil Local Rules within 21 days of the inltiaotice of challenge awithin 14 days of the

~—+

unde

Parties agreeing that the meet and confer process will not resolve their dispute, whichever

earlier. Each such motion must be accompanied by a competent declaration affirming

movant has complied with the meet andnhfeo requirements imposed in the preced

that tl

ing

paragraph. Failure by the Designating Partynake such a motion including the required

declaration within 21 days (or 14 days, dpplicable) shall @omatically waive the

confidentiality designation fagach challenged designation. dddition, the Challenging Party

may file a motion challenging a confidentialitysignation at any time if there is good cause

for doing so, including a challenge to the desigmaof a deposition trangpt or any portions

thereof. Any motion brought pursuant to this provision must be accompanied by a competel

declaration affirming that the movant hasmgied with the meet and confer requireme
imposed by the preceding paragraph. The burdé persuasion in any such challen
proceeding shall be on the Dgsating Party. Frivolous chafiges, and those made for
improper purpose (e.g., to harass or impose unnegesgaenses and burdens on other part

may expose the Challenging Party to sanctiodsless the Designatingarty has waived th

confidentiality designation by failing to file a mon to retain confidentiality as describg

above, all parties shallootinue to afford the material iguestion the level of protection f{

which it is entitled under the Producingri& designation until ta court rules on the

challenge.

111
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7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed o

produced by another Party or by a Non-Partgannection with this case only for prosecuting,

defending, or attempting to setthas litigation. Such Protectédaterial may be disclosed on
to the categories of persomsd under the conditions descdben this Order. When th

litigation has been terminated, a Receiving Party must comply with the provisions of sec

y

11%

tion 1

below (FINAL DISPOSITION). Rstected Material must be stored and maintained hy a

Receiving Party at a location aimda secure manner that ensuttest access is limited to the

persons authorized uedthis Order.

7.2 Disclosure of “CONFIDENTAL” Information or Iltems. Unless otherwise order

by the court or permitted in writing by the Designating Party, a Receiving Party may di

any information or item degnated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounstelRecord in this action, as well as

employees of said Outside Counsel Récord to whom it is reasonably

cd

5clos

necessary to disclose the information for this litigation and who have signed the

“Acknowledgment and Agreement to Beolhd” that is attehed hereto a$

Exhibit A,
(b) the officers, directors, and empees (including House Counsel) of t

Receiving Party to whom disclosurergsasonably necessary for this litigati

and who have signed the “Acknowledgmt and Agreement to Be Bound”

(Exhibit A);

D

(c) Experts (as defined in this Order)tbé Receiving Party to whom disclosyre

is reasonably necessary for this litigation and who have signed the

“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, pregenal jury or trial consultants, mogk

jurors, and Professional Vendors to whdisclosure is reasonably necessary

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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this litigation and who have signethe “Acknowledgment and Agreement (o

Be Bound” (Exhibit A);

(f) witnesses: this paragraph stgdivern the disclosuref any materials
designated as Confidential to witnesse potential witesses either at
deposition, trial or through the Parties’ own internal discovery efforts. If a

witness, potential witness, or any atlperson is being vbally questioned

about a document marked “CONFIDENTIAlithout looking at the document,

then there is no need to execute Exhibi{A;if a witness, potential witness, g
any other person is directly viemg a document marked “CONFIDENTIAL”
when verbally questioned formally atpiesition, court hearing, or otherwise,

and/or when verbally questioned infalty in the presence of one of the

Parties’ counsel or all of the Partiesunsel, then s/he must execute Exhibit A;

and (3) if a witness, potaal witness, or any othgrerson at deposition, court
hearing, or otherwise refuses to sign EBxhA, then the deposition, hearing, or
otherwise will continue and the witnessy directly view documents marked
“CONFIDENTIAL” without signing Exhilat A and the Partie by way of their
Counsel of Record will #n stipulate to mark the record (e.g. deposition

transcript, hearing transcript, etc.)OGIFIDENTIAL,” but such witness will

=

not be permitted to retain a copy of the document after the deposition or hgaring

(g) the author or recipnt of a document containing the information o

custodian or other person who otherwise possessed or knew the informatig

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena ocaurt order issued in other litigation that

compels disclosure of any information or items designated in this actionf
“CONFIDENTIAL,” that Party must:
111
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(a) promptly notify in writing the Designatingarty. Such notification shall include|a

copy of the subpoena or court order; (b) prdynpotify in writing the party who caused the

subpoena or order to issue in the other litigatiwt some or all of the material covered by the

subpoena or order is subject to this Protedivéer. Such notificatioshall include a copy of

this Stipulated Protective Ordeand (c) cooperate with respdot all reasonable procedures

sought to be pursued by the Dpwting Party whose Protected tdiaal may be affected. If

the Designating Party timelyesks a protective order, the Baserved with the subpoena pr

court order shall not produce any informataesignated in this action as “CONFIDENTIAL

before a determination by the court from whihlk subpoena or order issued, unless the Rarty

has obtained the Designating Party’s permission. The Designating Party shall bear thg burd

and expense of seeking protectionthat court of its confidential material — and nothing

these provisions should be construed as aizihgror encouraging &eceiving Party in this

action to disobey a lawful dictive from another court.

9. A NON-PARTY’'S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN
THIS LITIGATION

n

(a) The terms of this Order are applicable to information produced by a Non-Party ir

this action and designated as “CONFIDENTIALSuch information produced by Non-Parti

D

in connection with this litigation is protected by the remediesrelef provided by this Order,.

S

Nothing in these provisions should be construed as prohibiting a Non-Party from sgekin

additional protections.

(b) In the eventhat a Party is required, by a \dhliliscovery request, to produce a Nan-

Party’s confidential information in its possession, and the Party is subject to an agreement wi

the Non-Party not to produceetiNon-Party’s confidential inforation, then the Party shall: (1

N

promptly notify in writing the Requesting Parand the Non-Party that some or all of the

information requested is subject to a confiddityimgreement with a dh-Party; (2) promptly,

provide the Non-Party with a copyf the Stipulated Protective Order in this litigation, the

relevant discovery request(s), and a reasgnapecific description of the information

requested; and (3) make the information reqegeat/ailable for inspection by the Non-Party.

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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(c) If the Non-Party fails to object or seakprotective order from this court within 1

4

days of receiving the notice and accompanying information, the Receiving Party may produc

the Non-Party’s confidential inforation responsive to the discovegquest. If the Non-Part
timely seeks a protective order, the ReceivingyPshall not producery information in its
possession or control that is subject to the identiality agreement with the Non-Party befq
a determination by the couft. Absent a court order to thertrary, the Non-Party shall be
the burden and expense of seeking protedtidhis court of is Protected Material.
10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvecer otherwise, it has disclosed Protec
Material to any person or iany circumstance not authorizedder this Stipulated Protectiy

Order, the Receiving Party must immediatelyr(ajify in writing the Da&ignating Party of the

unauthorized disclosures, (b) use its best effoot retrieve all unabbrized copies of the

Protected Material, (c) inform the person or persons to whom unauthorized disclosurg
made of all the terms of this Order, and (dyjuest such person or persons to executg
“Acknowledgment and Agreement to Be Bourtldat is attached Ineto as Exhibit A.
11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL
When a Producing Party gives notice to Reiogi Parties that certain inadvertent
produced material is subject to a claim of prigdeor other protectiorthe obligations of the
Receiving Parties are those $etth in Federal Rule of CiviProcedure 26(b)(5)(B). Thi
provision is not intended to mdgiwhatever procedure may lestablished in an e-discove
order that provides for productionttwout prior privilegereview. Pursuant to Federal Rule

Evidence 502(d) and (e), insofar as the Parties reach an agreement on the effect of disc

a communication or information covered by thgorney-client privilege or work produ¢

protection, the Parties may inparate their agreement in thatipulated protective orde
submitted to the court.

111

! The purpose of this provision is to alert the interested pactigee existence of confidenitiarights of a Non-Party anat
afford the Non-Party an opportunity to protectonfidentially interests in this court.
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12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing in this Order abridges the right of any perg

seek its modification by the court in the future.

12.2 Right to Assert Other Objections. By stgiing to the entry of this Protectiy

Order no Party waives any right it otherwiseuld have to object tdisclosing or producing

any information or item on any ground not addex in this Stipulated Protective Ord

Similarly, no Party waives any right to object any ground to use iavidence of any of the¢

material covered by this Protective Order.

12.3 Filing Protected Material. Without written permission from the Designating

or a court order secured after appropriate noticdl taterested persona,Party may not file in

the public record in this action any Protected Mate A Party that seeks to file under seal &

Protected Material must comply with LocBules, Courtroom Rules, and Code of Ciyil

Procedure. Protected Materiahay only be filed under seglursuant to a court ordg
authorizing the sealing dfie specific Protected Material at issue.
13. FINAL DISPOSITION

Within 60 days after the final disposition thiis action, as defined in paragraph 4, e
Receiving Party must return all Protected Mialeto the Producing P&y or destroy such

material. As used in thisubdivision, “all ProtectedMaterial” includes dlcopies, abstracts

on to

e

D
=

174

Party

Iny

r

ach

compilations, summaries, and any other formptaducing or capturing any of the Protected

Material. Whether the Protectddaterial is returned or destroyed, the Receiving Party
submit a written certifigtion to the Producing Party (andnibt the same person or entity,
the Designating Party) by the 60 day deaallithat (1) identifies (by category, whe
appropriate) all the Protected Ma# that was returned or desyed and (2) affirms that th
Receiving Party has not retained any copiestrabts, compilations, summaries or any ot
format reproducing or capturirany of the Protected MateriaNotwithstanding this provision
Counsel are entitled to retain an archival copwll pleadings, motion pers, trial, deposition
and hearing transcripts, legal memoranda, cpoedence, deposition andalrexhibits, expert

reports, attorney work productné consultant and expert workoggiuct, even if such materia

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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contain Protected Material. Any such archivalpies that contain oconstitute Protecte

Material remain subject to this Protect®@eder as set forth iBection 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: June 3, 2013 THE VELEZ LAW FIRM

By:/s/Mark Velez
Mark Peter Velez
Karen Asplund Velez
Attorneys for Plaintiff
Linda Warren

DATED: June 3, 2012 FISHER & PHILLIPS LLP

By: /s/Alice S. Wang
Timothy J. Murphy
Alice S. Wang
Daniel J. Aguilar
Attorneys for Defendants
Sam’s West, Inc. and
Wal-Mart Stores, Inc.

PURSUANT TO STIPULATION, IT IS SO ORDERED .

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

Dated: June 4, 2013

STIPULATED PROTECTIVE ORDER ANIDRDER GRANTING PROTECTIVE ORDER
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EXHIBIT A

ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], dewle under penalty of perjury thiahave read in its entirety an
understand the Stipulated Proteet®@rder that was issued by tbaited States District Cour
for the Eastern District of California in the casd.wfda Warren v. Sam’s West, Inc. and Wa
Mart Stores, Inc, Case No.: 2:12-cv-02315-MCE-EFB| agree to comply with and to b
bound by all the terms of this Stipulatecdbfective Order and | understand and acknowle
that failure to so comply ctd expose me to samens and punishment in the nature
contempt. | solemnly promise that | will ndisclose in any mannemny information or item
that is subject to this Stipulated Protect@eder to any person or entity except in sti
compliance with the provisions of this Ordefutther agree to submit the jurisdiction of the

United States District Court for the Eastern Bxstof California for the purpose of enforcir
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the terms of this Stipulated Protective Ordeereif such enforcement proceedings occur after

termination of this action.

| hereby appoint nfpror type full name]

of [print or type full address and tel

number] as my California agefdr service of process in corgte®n with this action or any
proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

ephor
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