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The Court, having considered Plaintiff 3IRT Modular Technologietnc.’s Ex Parte
Request for a Protective Order, the pleadingspapers lodged and oief in this action, and
good cause appearing therefdrereby GRANTS the request faprotective order and sets forth

the terms as follows:

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose other gnasecuting this litigation may be warranted.
Accordingly, SMART moved the court to enteetfollowing Protective Order. This Order does
not confer blanket protections afi disclosures or r@®nses to discoverynd that the protection
it affords from public disclosure and use extendy ¢mlthe limited information or items that are
entitled to confidential #gatment under the applicable legal pites. As set forth in Section
13.3, below, this Protective Ord@oes not entitle thparties to file confidential information
under seal; Local Rule 141 sets fothe procedures that must be followed and the standards that

will be applied when a party seeks permission from the court to file material under seal.

2. DEFINITIONS

2.1  Challenging Party: a Party or NonfBethat challengethe designation of

information or items under this Order.

2.2 “"CONFIDENTIAL” Information or Items: information (regardless of how it is

generated, stored or maintainedYangible things that qualifipr protection under Federal Rule
of Civil Procedure 26(c).

2.3  Counsel (without qualifier): Outside Cowh®f Record and House Counsel (as

well as their support staff).

Although plaintiff states in its meorandum of points and authorities ippuort of the request that it “seeks a
protective order so that it may file uerdseal confidential, proprietary apdvate documents in support of its
Motion for Preliminary Injunction,” Dckt. No. 11 at 2, as noted herein and in fffamroposed protective

order, Dckt. No. 12, 11 1, 13.3, “this Protective Ordersdoot entitle the parties fite confidential information
under seal; Local Rule 141 sets forth the proceduresnihsitbe followed and the standards that will be applied
when a party seeks permission from the court to file material under seal.”
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2.4 Designated House Counsel: House Celndo seek access to “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” information in this matter.

2.5 Designating Party: a Party bion-Party that designateformation or items that

it produces in disclosures or in respongediscovery as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY”

2.6  Disclosure or Discovery Material: alems or information, regardless of the

medium or manner in which it is generated, eiolor maintained (including, among other things,
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.7  Expert: a person with spetiized knowledge or experiea in a matter pertinent to
the litigation who (1) has been retad by a Party or its counselderve as an expert witness or
as a consultant in this action) (& not a past or current emgke of a Party or of a Party’s
competitor, and (3) at the time of retention, i$ anaticipated to become an employee of a Party
or of a Party’s competitor.

2.8 “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Information or

Items: extremely sensitive “Confidential Infortiwa or Items,” disclosure of which to another
Party or Non-Party would creagesubstantial risk aderious harm that could not be avoided by
less restrictive means.

2.9 House Counsel: attorneys who are emeésyof a party to this action. House

Counsel does not include Outside Counsdtetord or any other outside counsel.
2.10 Non-Party: any natural person, partngpskprporation, associah, or other legal

entity not named as a Party to this action.

2.11 Outside Counsel of Recordttorneys who areot employees of a party to this

action but are retained to represent or advise & frathis action and hawagppeared in this action

on behalf of that party or are affiliated with a law firm which has appeared on behalf of that party

2.12 Party: any party to this action, including all of iffcers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).
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2.13 Producing Party: a Party or Non-Partgttproduces Disclosure or Discovery

Material in this action.

2.14 Professional Vendors: persons or entitlest provide litigation support services

(e.g., photocopying, videotaping, ted@ting, preparing exhibitsr demonstrations, and
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

2.15 Protected Material: any Dikxsure or Discovery Mataal that is designated as

“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

2.16 Receiving Party: a Party that receivesdsure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred byisiStipulation and Order coveaot only Protected Material
(as defined above), but also (1) any informatiopied or extracteddm Protected Material,
(2) all copies, excerpts, summaries, or compitettiof Protected Material; and (3) any testimony,
conversations, or presentationsRgrties or their Counsel thatght reveal Protected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is inetfpublic domain at the time of disclosure to a
Receiving Party or becomes part of the public domaéter its disclosure to a Receiving Party as
a result of publication not involrg a violation of this Ordemcluding becoming part of the
public record through trial or otherwise; aftd any information known to the Receiving Party
prior to the disclosure or obtained by the ReecgjWarty after the disclosure from a source who
obtained the information lawfully and under ndigation of confidentially to the Designating
Party. Any use of Protected Matdrat trial shall be governed layseparate agreement or order.
4, DURATION

Even after final disposition of this litigatn, the confidentiality digations imposed by
this Order shall remain in effect until a Desiting Party agrees othervisn writing or a court
order otherwise directs. Finalsgiosition shall be deemed to be tater of (1) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein after
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the completion and exhaustion of afipeals, rehearings, remands |dtiar reviews of this action,
including the time limits for filing any motions applications for extensioof time pursuant to

applicable law.

S. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Each Party

or Non-Party that designatesanmation or items for protectiomnder this Order must take care
to limit any such designation gpecific material thaqualifies under the apppriate standards.
To the extent it is practical to do so, thesi@mating Party must degiate for protection only
those parts of material, documents, items, oraralritten communicationthat qualify — so that
other portions of the material, documents, items, or communicatiomich protection is not
warranted are not swept unjustifialgthin the ambit of this Order.

Mass, indiscriminate, or routinized designas are prohibitedDesignations that are
shown to be clearly unjustified or that habeen made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attenttbat information or items that it designated
for protection do not qualify for protection at afl do not qualify for the level of protection
initially asserted, that Desigtiag Party must promptly notify all other parties that it is

withdrawing the mistaken designation.

5.2  Manner and Timing of Designations. Excaptotherwise provided in this Order
(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered,
Disclosure or Discoveriylaterial that qualifie$or protection under this Order must be clearly so
designated before the matermdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary for(e.g., paper or electronic documents, but

excluding transcripts of depositions other pretrial or trial pceedings), that the Producing
Party affix the legend “CONFIDENTIAL” ofHIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” to each page that contains protdateaterial. If only a portion or portions of the
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material on a page qualifies for protection, fmeducing Party also must clearly identify the
protected portion(s) (e.g., by makiappropriate markings in the margins) and must specify, for
each portion, the level g@irotection being asserted.

A Party or Non-Party that mageriginal documents or materials available for inspection
need not designate them for protection untegrathe inspecting Party has indicated which
material it would like copied and produced. ribg the inspection and before the designation, all
of the material made available for inspeantshall be deemed 1IBHLY CONFIDENTIAL —
ATTORNEYS’' EYES ONLY.” After the inspectingarty has identified the documents it wants
copied and produced, the Produckayty must determine which documents, or portions thereof,
qualify for protection under this Order. Then, before producing the specified documents, the
Producing Party must affix the appropedtgend (“CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY")to each page that contains Protected
Material. If only a portion or portions of timeaterial on a page qualifies for protection, the
Producing Party also must clearly identify piretected portion(s) (e.doy making appropriate
markings in the margins) and must spedidy,each portion, the leVef protection being
asserted.

(b) for testimony given in deposition or ather pretrial or trial proceedings, that
the Designating Party identify on the record, betbeeclose of the depibien, hearing, or other
proceeding, all protected testimony and specify thel lef protection beingsserted. When it is
impractical to identify separately each portafrtestimony that is erited to protection and it
appears that substantial ports of the testimony may qualifgr protection, the Designating
Party may invoke on the record (before the depmsitiearing, or other proceeding is concluded)
a right to have up to 21 daysittentify the specific portionsf the testimony as to which
protection is sought and to specihe level of protection beingserted. Only those portions of
the testimony that are appropriatelgsignated for protection withthe 21 days shall be covered
by the provisions of this Stipulated Proteet®rder. Alternatively, a Designating Party may

specify, at the deposition or up2a& days afterwards if that ped is properly invoked, that the
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entire transcript shall bieeated as “CONFIDENTIALDr “HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY.”

Parties shall give the otherrpias notice if theyeasonably expect ajpiesition, hearing or
other proceeding to include Proted Material so that the othparties can esure that only
authorized individuals who have signed tAeknowledgment and Agreement to Be Bound”
(Exhibit A) are present at thoseogeedings. The use of a documasian exhibit at a deposition
shall not in any way affect its dgsiation as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

Transcripts containing Protedi®laterial shall have an obvious legend on the title page
that the transcript contains Protected Materiad, the title page shall Hellowed by a list of all
pages (including line numbers agegpriate) that havbeen designated asdg&cted Material and
the level of protection being asserted by@@signating Party. The Designating Party shall
inform the court reporter of these requirememgy transcript that is prepared before the
expiration of a 21-day period for designation shaltrbated during that ped as if it had been
designated “HIGHLY CONFIDENTIAL — ATTORNE®’ EYES ONLY” in its entirety unless
otherwise agreed. After the expiration of that period, the trgmstrall be treated only as
actually designated.

(c) for information produced in some form other than documentary and for any

other tangible items, that thed@lucing Party affix in a prominéplace on the exterior of the

container or containers which the information or itens stored the legend “CONFIDENTIAL”
or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY”. Ifonly a portion or portions
of the information or item warramirotection, the Producing Party,ttee extent practicable, shall
identify the protected portion(s) and spggche level of progéction being asserted.

5.3 Inadvertent Failures to Designate. If timebrrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomgive the Designating Party’s
right to secure protection undiis Order for such materialUpon timely correction of a
designation, the Receiving Party must make reasermdforts to assure that the material is
treated in accordance withetiprovisions of this Order.
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party ordN-Party may challenge a designation of

confidentiality at any time. Unless a pronecpillenge to a Designating Party’s confidentiality
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Rashall initiate the dispute resolution

process by providing written notice of each dediigmait is challenging and describing the basis
for each challenge. To avoid ambiguity asvteether a challenge hbsen made, the written
notice must recite that the challenge to confiiddity is being made in accordance with this
specific paragraph of tHerotective Order. The parties shatlempt to resolve each challenge in
good faith and must begin the process by comfgmirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢k of service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Paréyn opportunity to review the
designated material, to reconsidlee circumstances, and, if noactye in designation is offered,
to explain the basis for the chosen designatdChallenging Party may proceed to the next
stage of the challenge processyafit has engaged in this mestd confer process first or
establishes that the Designating Party is unwillingadicipate in the meeind confer process in
a timely manner.

6.3  Judicial Intervention. If the Partiesannot resolve a cHahge without court

intervention, the Designating Party shall file and serve a motion to retain confidentiality within 21

days of the initial notice of clange or within 14 days of the parties agreeing that the meet and
confer process will not resolve their dispute, Vkleieer is earlier. Each such motion must be

accompanied by a competent declaration affirntivag the movant has complied with the meet
and confer requirements imposed in the precegdarggraph. Failure by the Designating Party to

make such a motion including the required deadlamawrithin 21 days (oL4 days, if applicable)
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shall automatically waive theonfidentiality designation for each challenged designation. In
addition, the Challenging Party may file a motiomlmging a confidentidaly designation at any
time if there is good cause for dgi so, including a chignge to the designation of a deposition
transcript or any portions trewf. Any motion brought pursuant to this provision must be
accompanied by a competent declaration affirntivag the movant has complied with the meet
and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating
Party. Frivolous challenges and those madafoimproper purpose (e.g., to harass or impose
unnecessary expenses and burdens on otherg)anay expose the Challenging Party to
sanctions. Unless the DesigmatiParty has waived the confidentiality designation by failing to
file a motion to retain confidentiality as descdsbove, all parties shabntinue to afford the
material in question the level of protectionvthich it is entitled undethe Producing Party’s

designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1  Basic Principles. A Receiving Party mayeurotected Material that is disclosed

or produced by another Party or @yNon-Party in connection with this case only for prosecuting,
defending, or attempting to setthas litigation. Such Protectddaterial may be disclosed only
to the categories of persons and under the conditions described in this Order. When the litigatic
has been terminated, a Receiving Party musipty with the provisions of section 14 below
(FINAL DISPOSITION).

Protected Material must be stored and nzaned by a Receiving Ry at a location and
in a secure manner that ensures that accessitedito the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise

ordered by the court or permitted in writing e Designating Party, a Receiving Party may
disclose any information or item designated “CONFIDENTIAL” only to:
(a) the Receiving Party’s Outside CounsieRecord in this action, as well as

employees of said Outside Counsel of Recomdltom it is reasonably necessary to disclose the
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information for this litigation and who havegseed the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and erapées (including House Counsel) of the
Receiving Party to whom disclosure is reasonably necessary for this litigation and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Order)tbé Receiving Party to whom disclosure is
reasonably necessary for this litigateamd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, @edional jury or trial consultants, and
Professional Vendors to whom dissloe is reasonably necessarytfas litigation and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(f) during their depositionavitnesses in the action to whom disclosure is
reasonably necessary and who have signettittenowledgment and Agreement to Be Bound”
(Exhibit A), unless otherwise agrebyg the Designating Party or oree by the court. Pages of
transcribed deposition testimony or exhibits to deérs that reveal Pretted Material must be
separately bound by the court reporter and mayeadtisclosed to anyone except as permitted
under this Stipulated Protective Order.

(g) the author or recipient of a documeantaining the information or a custodian
or other person who otherwise possessed or knew the information.

7.3  Disclosure of “HIGHLY CONFIDENIAL — ATTORNEYS’ EYES ONLY”

Information or Items. Unless otherwise ordered by the court or permitted in writing by the

Designating Party, a Receiving Banmhay disclose any informatn or item designated “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recomdltom it is reasonably necessary to disclose the
information for this litigation and who havegsed the “Acknowledgmer@nd Agreement to Be

Bound” that is attached hereto as Exhibit A;
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(b) Designated House Counsel oétReceiving Party (1) who has no
involvement in competitive decision-making, (2bom disclosure is reasonably necessary for
this litigation, (3) who has signed the “Acknleadgment and Agreement to Be Bound” (Exhibit
A), and (4) as to whom the procedures sehfm paragraph 7.4(a)flbelow, have been

followed:;

(c) Experts of the Receiving Party (1) to whom disclosure is reasonably necessar)

for this litigation, (2) who have signedetfAcknowledgment and Agreement to Be Bound”
(Exhibit A), and (3) as to whom¢tprocedures set forth in paragh 7.4(a)(2), below, have been
followed,;

(d) the court and its personnel;

(e) court reporters and their staff, @edional jury or trial consultants, and
Professional Vendors to whom dissloe is reasonably necessarytfas litigation and who have
signed the “Acknowledgment and Agreemh to Be Bound” (Exhibit A); and

(f) the author or recipigrof a document containing the information or a custodian
or other person who otherwise possessed or knew the information.

7.4 Procedures for Approving or Gdgjting to Disclosure of “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Irformation or Items to Designated House

Counsel or Experts.

(a)(1) Unless otherwise ordered by toeirt or agreed to in writing by the
Designating Party, a Party that seéé disclose to Designatestise Counsel any information or
item that has been designated “HIGHCONFIDENTIAL — ATTORNEYS' EYES ONLY”
pursuant to paragraph 7.3(b) firmust make a written requestttee Designating Party that (1)
sets forth the full name of the Desighated House Counsel and thedtiyad of his or her
residence, and (2) describes tesignated House Counsel’'s catrand reasonably foreseeable
future primary job duties and responsibilities iffisient detail to determia if House Counsel is
involved, or may become involved, amy competitive decision-making.

(a)(2) Unless otherwise ordered by toeirt or agreed to in writing by the
Designating Party, a Party that seé# disclose to an Experts(defined in this Order) any
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information or item that has been dggated “HIGHLY CONFIDENTIAL — ATTORNEYS’

EYES ONLY” pursuant to paragrhy.3(c) first must make a wth request to the Designating
Party that (1) identifies the general categ®of “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” information that the Receiving Padgeks permission to disclose to the Expert,
(2) sets forth the full name of the Expert and tigand state of his or herimary residence, (3)
attaches a copy of the Expert’'s current resumadéhtifies the Expert’s current employer(s), (5)
identifies each person or entity from whore thxpert has received compensation or funding for
work in his or her areas okpertise or to whom the expdras provided professional services,
including in connection with Btigation, at any time during the preceding five years, and (6)
identifies (by name and number of the casendililate, and location aburt) any litigation in
connection with which the Expert has offereghert testimony, includig through a declaration,
report, or testimony at a deposition aaltrduring the preceding five years.

(b) A Party that makes a request anovptes the information specified in the
preceding respective paragraphs may disclossubgct Protected Matatito the identified
Designated House Counsel or Expettess, within 14 days of lilering the request, the Party
receives a written objection from the Designating Party. Any such objection must set forth in
detail the grounds on which it is based.

(c) A Party that receives a timely writtebjection must meet and confer with the
Designating Party (thragl direct voice to voice dialogue) to try to resolve the matter by
agreement within seven days of the writteregbpn. If no agreement is reached, the Party
seeking to make the disclosure to DesignatedsddCounsel or the Expert may file a motion
seeking permission from the court to do s;myAuch motion must describe the circumstances
with specificity, set forth in dail the reasons why trdisclosure to Designated House Counsel or
the Expert is reasonably necegsassess the risk of harm that the disclosure would entail, and
suggest any additional means tbatild be used to reduce thatki In addition, any such motion
must be accompanied by a competent declaratiscrithng the parties’ efforts to resolve the

matter by agreement (i.e., the extent and theecdmtf the meet and confer discussions) and
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setting forth the reasons advanced by thei@w®ting Party for its fasal to approve the
disclosure.
In any such proceeding, the Party opposingloéstce to Designated House Counsel or the
Expert shall bear the bden of proving that the risk of hartinat the disclosure would entail
(under the safeguards proposed) outweighs the Receiving Party’s need to disclose the Protecte

Material to its Designatedouse Counsel or Expert.

8. PROSECUTION BAR

Absent written consent from the Producing Paany individual who receives access to
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” information shall not be involved
in the prosecution of patents matent applications l&ing to computer memory module systems,
including without limitation the gants asserted inithaction and any patent or application
claiming priority to or otherwiseelated to the patents assertedhis action, before any foreign
or domestic agency, including the United St&atent and Trademark Office (“the Patent
Office”). For purposes of this paragraph, “prosemu includes directlyor indirectly drafting,
amending, advising, or otherwiseedting the scope or maintenance of patent claims. To avoid
any doubt, “prosecution” as used in thisggaaph does not includepresenting a party
challenging a patent before a domestic or for@gency (including, but not limited to, a reissue
protestex parte reexamination omter partes reexamination). This Bsecution Bar shall begin
when access to “HIGHLY CONFIDENTIAL —ARTORNEYS’ EYES ONLY” information is
first received by the affected individual and sleatl two (2) years aftemfal termination of this

action.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER
LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items dgsated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that Party must:

(a) promptly notify in writing the Deghating Party. Suchotification shall
include a copy of theubpoena or court order;
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(b) promptly notify in writing the partwho caused the subpoena or order to issue
in the other litigation that sonw all of the material covered ltlge subpoena or order is subject
to this Protective Order. Such notification haclude a copy of thiStipulated Protective
Order; and

(c) cooperate with respect to all reasble procedures sought to be pursued by
the Designating Party whose PrdeztMaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” before a
determination by the court from which the subpoenarder issued, unless the Party has obtained
the Designating Party’s permission. The DesigigpRarty shall bear tHmurden and expense of
seeking protection in that cowt its confidential material and nothing in these provisions
should be construed as authorizing or encougagiReceiving Party in this action to disobey a

lawful directive from another court.

10. A NON-PARTY'S PROTECTECMATERIAL SOUGHT TO BE PRODUCED IN THIS
LITIGATION

(&) The terms of this Order are appligato information produced by a Non-Party
in this action and designated as “CANENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY”. Such informatioproduced by Non-Parties in connection with
this litigation is protected by the remedies aglgef provided by this Order. Nothing in these
provisions should be construed as prohibitiidoa-Party from seekingdditional protections.

(b) In the event that a Party is reqdirey a valid discovery request, to produce a
Non-Party’s confidential information in its possess and the Party is subject to an agreement
with the Non-Party not to produce the Non-Patgonfidential information, then the Party shall:

1. promptly notify in writing the Rguesting Party and the Non-Party
that some or all of the information requestedubject to a confidentiality agreement with a Non-

Party;
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2. promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this litigation, the relevaidcovery request(s), and a reasonably specific
description of the information requested; and

3. make the information requestadailable for inspection by the
Non-Party.

(c) If the Non-Party fails to object or sealprotective order from this court within

14 days of receiving the notice and accompagymnformation, the Receiving Party may produce
the Non-Party’s confidential inforation responsive to the discovegquest. If the Non-Party

timely seeks a protective order, the ReceivingyPshall not produce any information in its

possession or control that is subject to the confidentiality agreement with the Non-Party before &

determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the

burden and expense of seeking protectiathis court of itsProtected Material.

11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawdhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orso&s to whom unauthaed disclosures were
made of all the terms of this Order, andr@juest such person persons to execute the

“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED
MATERIAL

When a Producing Party gives notice to Reéogi Parties that certain inadvertently
produced material is subjectdcclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Fedeudé of Civil Procedure 26(b)(5)(B). This
provision is not intended to mdgiwhatever procedure may bstablished in an e-discovery
order that provides for productionthout prior privilege review.Pursuant to Federal Rule of
Evidence 502(d) and (e), insofarthe parties reach an agreementlaneffect of disclosure of a
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communication or information covered by #igorney-client privilege or work product
protection, the parties may incorporate theneagient in the stipulated protective order

submitted to the court.

13. MISCELLANEOUS

13.1 Right to Further Relief. Nothing in th@rder abridges the right of any person to

seek its modification by the court in the futdre.

13.2 Right to Assert Other Objections. Bypstlating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing any
information or item on any ground not addressettis Stipulated Protective Order. Similarly,
no Party waives any right to object on any gitmuse in evidence of any of the material
covered by this Protective Order.

13.3 Filing Protected Material. Without writtggermission from the Designating Party

or a court order securedter appropriate notice to all interedtpersons, a Party may not file in
the public record in this actiomg Protected Material. A Partyahseeks to file under seal any
Protected Material must comply with Local Rak1. Protected Materiahay only be filed under
seal pursuant to a court order authorizing the isgalf the specific Protected Material at issue.
Pursuant to Civil Local Rule 141, a sealing ondél issue only upon a regaeestablishing that
the Protected Material at issuepisvileged, protectable as a tragkret, or otherwise entitled to
protection under the law. If a Receiving Partggquest to file Protected Material under seal
pursuant to Local Rule 141 is denied by the cdben the Receiving Party may file the Protected

Material in the public record unlestherwise instructed by the court.

14. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected Maiietio the Producing Party or destroy such
material. As used in this subdivision, “allo®ected Material” includes all copies, abstracts,

compilations, summaries, and any other forregtoducing or capturingny of the Protected

2 |n fact, plaintiff stated in its request for entnytlif protective order that it “is not opposed to revisiting the

protective order and its terms once [defendant] has made an appearance in the case.” Dckt. No. 11 at 2.
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Material. Whether the Protected Materiateturned or destroyethe Receiving Party must
submit a written certification tthe Producing Party (and, if nottlsame person or entity, to the
Designating Party) by the 60-dayadiine that (1) identifies (by category, where appropriate) all
the Protected Material that was returned orrdgetd and (2) affirms that the Receiving Party has
not retained any copies, abstgaompilations, summaries amyaother format reproducing or
capturing any of the Protected Maal. Notwithstandig this provision, Counsel are entitled to
retain an archival copy of all pleadings, motiopgas, trial, deposition,ra hearing transcripts,
legal memoranda, correspondence, deposition &iexhibits, expert reports, attorney work
product, and consultant and expert work prodexgn if such mateals contain Protected

Material. Any such archival copidisat contain or constitute Peated Material remain subject to

this Protective Order as detth in Section 4 (DURATION).

IT IS SO ORDERED.

DATED: September 12, 2012. %M@/7 ’W\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declaremupenalty of perjury that | have read
in its entirety and understand the Stipulateddttote Order that was issued by the United States

District Court for the Northern District @alifornia on [date] in the case of [insert

formal name of the case and the number and initials assigned to it by the court]. | agree to
comply with and to be bound by all the termsha$ Stipulated Protective Order and | understand
and acknowledge that failure to so comply doekpose me to sanctions and punishment in the
nature of contempt. | solemnly promise thaill not disclose in any manner any information or
item that is subject to this Stipulated Protecreer to any person or iy except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdanti of the United States District Court for
the Northern District o€alifornia for the purpose of enfang the terms of this Stipulated
Protective Order, even if such enforcementpealings occur after ternation of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for servicegpobcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

[printed name]

Signature:

[signature]
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