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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MICHAEL EARL SCOTT, No. 2:12-cv-2326 KIM AC P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

TIM VIRGA, et al.,

Defendants.

Plaintiff, a state prisoner proceeding proseeks relief pursuant to 42 U.S.C. § 1983.
Currently before the court is plaintiff's thieinended complaint. ECF No. 59. This proceedi
was referred to this court by Local Rule 302 pursuant to 28 U.S.C. § 636(b)(1).

l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in forma ygeris] claims which are based on indisputab
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meritless legal theories or whose factual coinbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) reeps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitzon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _dl. (alteration in original)
(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Adtudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.” 1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept adhruallegations of tncomplaint in question,

Hospital Bldg. Co. v. Rex Hosp. Trs., 425 U.887740 (1976), as well as construe the plead

in the light most favorable to ¢hplaintiff and resolve all doubts the plaintiff's favor, Jenkins v,
McKeithen, 395 U.S. 411, 421 (1969).
Il. Complaint
In the complaint, plaintiff alleges thatfdadants Virga, Hamadnd Shannon violated hi

First and Fourteenth Amendment rights of access to the courts. ECF No.59 at 8, {1 25. F
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the denial of his federal habeasrpus petition by the United States District Court for the
Northern District of California in case 3:06-61147-JSW, and the deniafl a certificate of
appealability by the Ninth Circu@ourt of Appeals, plaintiff sougho petition the United States
Supreme Court for a non-frivolous itvof certiorari. _Id. at 4, §9 5, 7, 16. However, during thg¢
time plaintiff was attempting to prepare his petition for certiorari, the prison unit in which hg
housed was placed on lockdown/modified progvemch prevented him from visiting the law
library to access materials to complete histioe. 1d. at 4-5, 11 6-12. Plaintiff had no
involvement in the incidents déh caused the lockdown and prisafficials were aware of his
upcoming court deadline due tetfinmate Appeal forms, Inmate Request for Interview form
and other correspondence that plaintiff submittedsaalyithem of that deadline. Id. at 4, 1 6
There were no alternative means to obtainllbvary access becausige paging system was
inadequate and impossible to coatkegal research with._Id., § 8. As a result, plaintiff was
unable to timely file a certiorgpetition with the United State&Supreme Court. Id. at 5, 11 13,
14.

Plaintiff alleges that as the wardelefendant Virga was responsible creating,
maintaining, and enforcing policies at the prism he was also responsible for supervising &
training correctional officers and staff at the pnis 1d. at 6-7, 1 20. Defendant Hamad was tH
Supervisor of Academic Instructions, handledmtiéfis appeal, and had ¢éhauthority to provide
plaintiff with adequate physical access to the ianary and to address the deficiencies with th
paging service, Id. at 7, 11 21, 22. As a coiwaat captain, defendant Shannon was respons
for setting inmate access to the library during lttkdown and could haywovided that physicg
access to the law library be granted upon vetibceof a court deadline. Id. at 7-8, 1 23.

The issue plaintiff sought to appeal to Sigoreme Court dealt with whether Crawford

Washington, 541 U.S. 36 (2004), &épg to his case. Id. at 6, § 1Ih his federal habeas petition

plaintiff argued that his rights uadthe Confrontation Clause weeviolated because the out-of-
court statements that he was the murderer, made by three non-testifying witnesses, were
into evidence through thtestimony of Sergeant Louis Cruz. &.6, 1 19. Plaintiff claims that

because his conviction was not finalized untitathe decision in Crawford was issued, the
3
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district court was mistaken when it found that Ciaa did not apply retroactively to his case.
Id. at 6, 11 17, 18.

Plaintiff seeks declaratory relief, unspeetfiinjunctive relief, and compensatory and
punitive damages against defendants. Id. at 3, 10.

. Claims for Which a Response Will Be Required

Under the First and Fourteenth Amendmeatthe Constitution, state inmates have a

“fundamental constitutional right of accessthe courts.” _Lewis v. Casey, 518 U.S. 343, 34¢

(1996) (quoting Bounds v. Smith, 430 U.S. §1977)); Phillips v. Hust, 477 F.3d 1070, 1075

(9th Cir. 2007), overruled on other grounds byt Phillips, 555 U.S. 1150 (2009). The rigit

is limited to direct criminal appeals, habeastm®is, and civil rights actions. Lewis, 518 U.S.
354. Prisoners do not, however, have a constittiggtat to a law library._Id. at 350-51. Law
libraries are just one means of assuringgoess meaningful accesstte courts._Id.

Claims for denial of access to the courts rmage from the frustration or hindrance of “
litigating opportunity yet to be gained” (forward-looking access claim) or from the loss of a

meritorious suit that cannot now be trie@é¢kward-looking claim)._Christopher v. Harbury, 5!

U.S. 403, 412-15 (2002). For baekrd-looking claims, plaintiffmust show: 1) the loss of a
‘nonfrivolous’ or ‘arguable’ underlyig claim; 2) the official acts distrating the litigation; and 3
a remedy that may be awarded as recompense bug thattotherwise availablin a future suit.”
Phillips, 477 F.3d at 1076 (citing Christopher, 536 U.S. at 413-14).

To have standing to bring this claim, pl@iihmust allege he suffered an actual injury.

Lewis, 518 U.S. at 351-52; Vandelft v. Moses, 31 F.3d 794, 798 (9th Cir. 1994). To succe

prisoner must have been dentbd necessary tools to litigagenonfrivolous claim attacking a
conviction, sentence, or conditions of confireerh _Christopher, 536 U.S. at 415; Lewis, 518
U.S. at 353 & n.3. Plaintiff need not show thatéald have been sucgsful on the merits of
his claims, but only that they were novrlous. _Allen v. Sakai, 48 F.3d 1082, 1085 & n.12 (¢
Cir. 1994). A claim “is frivolousvhere it lacks an arguable basis either in law or in fact.”
Neitzke, 490 U.S. at 325. The Ninth Circuit hagpbasized that “[a] prisoner need not show,

post, that he would have been successful omérits had his claim been considered. To holc
4
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otherwise would permit prison officials to substitthieir judgment for the courts’ and to interfe
with a prisoner’s right to cotiaccess on the chance that theqmrés’s claim would eventually b
deemed frivolous.”_Allen, 48 F.3d at 1085. Togerly plead a denial of access to the courts
claim, “the complaint should st&athe underlying claim in accordance with Federal Rule of C
Procedure 8(a), just as if it weebeing independently pursueshd a like plain statement should
describe any remedy available under the accesn @ladl presently unique to it.”_Christopher,
536 U.S. at 417-18 (footnote omitted).

Plaintiff's allegations thatlefendant Hamad knew about beadlines, was aware of his

inability to access the law libragnd the deficiencies in thegiag system, and had the authority

to provide plaintiff with the access he needed,saifficient to state eaim for relief. The
allegations that defendant Shannon was resporfsibéstablishing the \el of access inmates
had to the library during the lockdown, collave provided that access would be granted upc
verification of a court deadline, but did not slmeven though there was precedent for such a
provision, are also sufficient to state a claimrigief. Defendants Hamad and Shannon will b
required to respond to the third amended complaint.

V. Failure to State a Claim

In dismissing the second amended complaiaintiff was advised that there can be no
liability under 42 U.S.C. § 1983less there is some affirtnge link or causal connection
between a defendant’s actionglahe claimed deprivation. SEEF No. 54 at 4 (citing Rizzo v
Goode, 423 U.S. 362, 371 (1976); Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978)). R

was also advised that therenis respondeat superior liabilii;nder § 1983 and that “vague and
conclusory allegations of officiglarticipation in civil rights violaons are not sufficient.”_Id. at

6-7 (quoting lvey v. Bd. of Regents, 673 FZ&b, 268 (9th Cir. 1982) (citations omitted)).

Plaintiff was also warned of the necessity for pleading personal involvement during the sc
of his original complaint. ECF No. 6 at 4.

The third amended complaint is primarilyngposed of allegatiorthat plaintiff's
constitutional rights were violatdd, “the defendants” generically. ECF No. 59 at 3-6, 8-9. \

respect to defendant Virgaaptiff alleges only that Virga was responsible for the prison’s
5
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policies and supervising and training employedeés.at 6-7. Plaintiff does not, at any time,
identify any specific acts by Virga and Virga'slasion in the complaint appears to be based
solely on his position as warden. lbh light of plaintiff's continuel failure to allege any specifi
actions by Virga, the undersignedll recommend that the clainagainst defendant Virga be
dismissed without leave to amend.

V. No Leave to Amend

For the reasons set forth above, the chinds that the compint does not state

cognizable claims against defendant Virga. If the court findsatbatmplaint or claim should bé

dismissed for failure to state a claim, the cous digcretion to dismissithh or without leave to

amend._Lopez v. Smith, 203 F.3d 1122, 1126-30 (9th Cir. 2000) (en banc). Leave to ame

should be granted if it appears possible thatdifects in the complaint could be corrected,

especially if a plaintiff is pr se. _Id. at 1130-31; see aSato v. United States, 70 F.3d 1103,

1106 (9th Cir. 1995) (“A pro se litigant must Gwen leave to amend his or her complaint, an
some notice of its deficiencies, unless it is altsbhclear that the deficiencies of the complair

could not be cured by amendment.”) (citing Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir.

1987)). However, if, after cad consideration, it is clear & a claim cannot be cured by
amendment, the Court may dismiss with@atve to amend. Cato, 70 F.3d at 1005-06.

The undersigned finds that, as set forth aboanpif has failed to stte a claim for relief
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against defendant Virga. Moreover, despite guidance on the necessary pleading requirements :

notification of the defestin his previous complaints (ECF No. 6 at 4; ECF No. 54 at 4, 6-7),
plaintiff has still failed to allege any specifictions by defendant Virgal'he court therefore
concludes that further amendment would be futile district court may deny leave to amend

when amendment would be futile.” Hartnmav. CDCR, 707 F.3d 1114, 1130 (9th Cir. 2013).

Accordingly, the undersigned recommends désmg the claims against defendant Vir
without leave to amend. While leave to amenthtsbe freely given when justice so requires,
plaintiff has already been @vided two opportunities to amend his complaint to correct
deficiencies._See Fed.R.Civ.P. 15(a)(2); see BICF No. 6; ECF N&4. Further leave to

amend is unwarranted and would likely be futile.
6
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VI. Summary

Plaintiff's request to proceed in forma pauperis is granted.

Defendants Hamad and Shannon will be required to respond to the third amended
complaint. Itis being recommended that de&enid/irga be dismissed without leave to amen
because plaintiff has not explained what Virga ti violate his rights. Being warden is not
enough to make Virga responsible for alation of plaintff's rights by others.

In accordance with the above, IT IS HEREBRDERED that within thirty days of the
filing of this order, defendants Hamad andBhon must respond to the third amended comp
(ECF No. 59).

IT IS FURTHER RECOMMENDED that the clainagjainst defendant Virga be dismiss
without leave to amend.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuart® provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: December 28, 2016 ; -~
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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