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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | ADELE MARIE MCCULLOCH, No. 2:12-cv-2329-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security,
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying her application for Sugplental Security Income (“SSI”) under Title
19 | XVI of the Social Security Act. The parties’oss-motions for summary judgment are pending.
20 | For the reasons discussed below, the Comamssis motion is denied, plaintiff's motion is
21 | granted, and the matter is remanded for further proceedings.
22 l. BACKGROUND
23 Plaintiff filed an application for SSI ddovember 26, 2008, alleging that she had been
24 | disabled since December 31, 2003. Modified Adstrative Record (“AR”) 130-32. Plaintiff's
25 | application was initially denied on April 2009, and upon reconsidaoat on October 22, 2009
26 | Id.at 72-76, 78-83. On June 7, 2010, a hearing wasbiefore administrative law judge (“ALJY)
27 | Sara Gillis. Id. at 32-66. Plaintiff was represented lmunsel at the hearing, at which she and a
28 | Vocational Expert (“VE”) testified.d.
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On September 24, 2010, the ALJ issued a decisnding that plaitiff was not disabled
under section 1614(a)(3)(A) of the Actd. at 18-27. The ALJ made the following specific

findings:

1. The claimant did not engage in sulbgial gainful activity since November 26,
2008, the application date (20 CFR 416.87%eq).

* % %

2. The claimant has the following serve impagmts: history of spinal fracture and
surgery with residual compssion fracture and moderategenerative disc disease
(20 CFR 416.920(c)).

* % %

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal empairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndisabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&klif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.

2




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

3. At no time relevant did the claimantyean impairment or combination of
impairments that meets or medically equals one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 416.920(d), 416.1525, 416.926).

* % %

4. After careful consideration of the entmecord, the undersigned finds that the
claimant has the residual functional capatityerform light work as defined in 20
CFR 416.967(b) except claimaistlimited to no climbing of ladder/rope/scaffolds,
with only occasional climbing of ramsfstairs, stooping, kneeling, crouching, or
crawling. She should avoid concentratgdasure to vibratiomnd all exposure to
hazards such as machinery heights,, €lue to a potent medicinal regimen.

* % %

5. The claimant is capable of performingspeelevant worlas a receptionist,
advertising sales and telemarketing. Thak does not require the performance
of work related activities precluded byetblaimant’s residual functional capacity
(20 CFR 416.965).

* % %

6. The claimant was not under a disability defined in the Social Security Act,
since November 26, 2008, the dateha application (20 CFR 416.920(f)).

Id. at 20-26.

Plaintiff requested that the Appals Council review the ALJ’s decisidd, at 122, and on
October 23, 2012, the Appeals Council denied review, leaving the ALJ’s decision as the fi
decision of the Commissioneld. at 1-6

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adniaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admif9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

1
1

> The Appeals Council did, however, expane tecord with additional evidencéd. at 5.
3
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The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in rej@g the opinion of hereating physician. The
weight given to medical opinions dependgart on whether they are proffered by treating,
examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir. 1996).
Ordinarily, more weight is gen to the opinion of a treatimyofessional, who has a greater
opportunity to know and observe the patient as an individdglSmolen v. ChateB80 F.3d
1273, 1295 (9th Cir. 1996). To evaluate whetreALJ properly rejected a medical opinion, i
addition to considering its source, the court aers whether (1) contradictory opinions are in
the record; and (2) clina findings support the opinions. ALJ may reject an uncontradicted
opinion of a treating or examimyg medical professionahly for “clear and onvincing” reasons.
Lester 81 F.3d at 831. In contrast, a contradiapuohion of a treating or examining professior
may be rejected for “specific and legitimateasons that are supporteddmpstantial evidence.
Id. at 830. While a treating professal’s opinion generally is accard superior weight, if it is
contradicted by a supported exammprofessional’s opiniore(g.,supported by different
independent clinical findings), ¢hPALJ may resolve the conflicAndrews v. Shalaléb3 F.3d
1035, 1041 (9th Cir. 1995) (citindagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).
1
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However, “[w]hen an examining physician rel@sthe same clinical findings as a treating
physician, but differs only in his or her concluss, the conclusions of the examining physician
are not ‘substantial evidence.Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007).

On June 9, 2009, Dr. Bueff, plaintiff's tr@ad physician, wrote a letter stating that

plaintiff has severe kyphosis of her lumbar spimkich will require surgery in the near future.

AR 365. He further stated that plaintiff is perraatly disabled and not able to return to gainfu
employment.ld. On July 7, 2009, Dr. Bueff completedPhysical Residual Functional Capacity
Questionnaireld. at 375-379. He diagnosed plaffhwith post-traumatic hyplasiald. at 375. It
was his opinion that plaintiff codlsit and stand for 45 minutesaate time; and sit and stand foy
less than 2 hours in an 8-hour waay. In response to the questafrwhether plaintiff could lift
and carry 10 pounds or less on either a frequeegsional, or rare basis, Dr. Bueff respondec
“never.” Dr. Bueff further oping that plaintiff shouldarely climb ladders and stairs; and never
twist, stoop, or crouchld. at 376-78. He furthepined that plaintiff musshift positions at will
from sitting, standing, or walking, and migke unscheduled breaks throughout an 8-hour
workday. Id. at 377. In a letter dated December 19, 2011BDeff again stated that plaintiff is
permanently disabled and would be lbleato resume gainful employmernit. at 418.

On January 26, 2009, plaintiff underwent annmd medicine consultation performed by
Dr. Selcon, an examining physiciald. at 286-290. Plaintiff repted to Dr. Selcon that she
broke her back in 1978d. at 286. In 1994, plaintiff stadedeveloping back pain, which

)
=

resulted in back surgery in 199H. Plaintiff reported pain in thlumbosacral region of her ba
with intermittent radiation down both her ledsl. Based on his examination, Dr. Selcon opined
that plaintiff could sit less than 2 hours in&hmour workday; standp to 2 hours in an 8-hour
workday; lift/carry 10 pounds occasionallypuld be limited in climbing, stooping, kneeling,
crouching, and bending; but woutdve no manipulative, visualommunicative, or workplace
environmental limitations.ld. at 290.

Plaintiff also underwent a completetwpedic evaluation, which was completed by Dr
Flanagan, an examining physiciald. at 382-387. Plaintiff yigorted sharp, throbbing, and

burning back pain, which worsened with movemddt.at 383. Dr. Flanagan concluded that
5
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plaintiff's pain was caused by multiple factors, including myofascial spasm and degeneratiyve dis

disease.ld. at 386. He opined thatghtiff could lift and carry 20 pounds occasionally and 1(
pounds frequently, stand or walk for up to 6 houranr8-hour workday, and sit for 6 hours in an
8-hour workday.Ild. He further opined that plaintiffould occasionally climb, stoop, kneel, and
crouch, but had no manipulative, environméntsual, or communicative limitationdd.

The record also contaieginions from non-examining sa&s. On February 3, 2009, Dr.

-

Sheehy completed a Physical Residaahctional Capacity Assessmeid. at 315-321. Dr.

Sheehy opined that plaintiff could lift 20 pounds occasionally and 10 pounds frequently; stand,

walk, and sit for about 6 hours in an 8-hourkeay; occasionally climb, kneel, crouch, and
crawl, but could frequently batae. Dr. Sheehy’s opinion waliemed by Dr. John Meek, also[a
non-examining physician, on October 13, 2009.at 392

The ALJ rejected Dr. Bueff's opinion and accorded significant wedagtite findings of
Drs. Flanagan, Sheehy, and Meédt. at 24. Since Dr. Bueff's opion was contradicted by Drs.
Flanagan, Sheehy, and Meek’s opinions, thd as required to prae a specific and
legitimate reason for rejectiddr. Bueff's treating opinionLester 81 F.3d at 830. The ALJ
stated that she accorded littkeight to Dr. Bueff's opinion écause it was not substantiated by
the evidence of recordd. at 24-25.

This conclusory reason, without furthealebration, does not cditsite a specific and
legitimate reason for rejecting Dr. Bueff's omni An ALJ may satisfy his burden of providing
specific and legitimate reasons fejecting a contradicted medi opinion “by setting out a
detailed and thorough summary of the factd eonflicting clinical evidence, stating his
interpretation thereof, and making finding&€mbrey v. Bower849 F.2d 418, 421 (1988). As

explained by the Ninth Circuit:

To say that medical opinionare not supported by sufficient
objective findings does not achieves tlevel of specificity our prior
cases have required even when the objective factors are listed
seriatim. The ALJ must do more than offer his own conclusions.

% The record also contains medical opinicegarding plaintiff's mental impairments. As
plaintiff does not challenge the ALJ’s findingsragards to these opiniorthgy are not addressq
by the court.

D
o
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He must set forth his own interpagion and explain why he, rather
than the doctors, are correct.

Regenniter v. Comm’r of Soc. Sec. Adnii66 F.3d 1294, 1299 (9th Cir. 1999).

The ALJ summarized the medical evidenceeabrd and then provided her conclusion
that such evidence does not substantiatDeff's opinion. The ALJ decision, however, dog
not identify any contradictorgvidence or explain how Dr. Btf's opinion is unsupported by
medical evidence. The conclusory dismissdbnfBueff’'s opinion is especially problematic
given that Dr. Bueff's opinion was substantiatadleast in part, by thopinion of Dr. Selcon.
Both physicians opined that plaffitvould be limited in sittingstanding, and walking to about
hours in an 8-hour day. AR 29876-377. The ALJ, however, siarly dismissed Dr. Selcon’s
opinion in conclusory fashion as “nattsstantiated by the evidence of recortd” at 24-25.

Defendant argues that the ALJ properly ctgd Dr. Bueff's opiron because (1) it was
inconsistent with plaintiff's own testimonyd (2) Dr. Bueff relied on plaintiff's subjective
complaints, which were properly discreditdelCF No. 27 at 6. While the ALJ did discuss
plaintiff's testimony and credibtl, AR 25, the ALJ never statétat she was rejecting Dr.
Bueff's opinion because it was based on plaintiftibjective complaints dnconsistent with her|
testimony. As the ALJ did not rely on these reasons, they are not a proper basis for uphol
ALJ’s rejection of Dr. Bueff’'s opinionSee Barbato v. Comm’r of Soc. Sec. AdnR3 F. Supp
1273, 1276 n. 2 (C.D. Cal. 1996) (“[T]he Commissionéesision must stand or fall with the
reasons set forth in the ALJ’s decision@gnzalez v. Sullivar®14 F.2d 1197, 1201 (9th Cir.
1990) (“[W]e are wary of speculating abou¢ thasis of the ALJ’s conclusion”).

The ALJ’s conclusory statement that Bueff’'s opinion was nosubstantiated by the
evidence of record does not conge a specific and legitimateason for rejecting the opinion
from this treating sourceSee, e.gRegenniter166 F.3d at 1299 (merely stating that a medici
opinion is not supported by “sufficient objeaifindings” does not agtve the level of
specificity required, even when the objective dastare listed). Accomdgly, the ALJ erred in
rejecting Dr. Bueff's opinion. The general ruletins circuit is that “[w]here the Commissione

fails to provide adequate reasons for rejegthe opinion of a treag or examining physician,
7
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we credit that opinion ‘as a matter of lawl’ester 81 F.3d at 834. When crediting as true Dr|

Bueff’s opinion, it cannot be determined from tlkeard whether plaintiff maintains the ability
work. The matter must therefore tmmanded for further consideration.

V. _CONCLUSION

The ALJ failed to apply the proper légégandard and support her decision with
substantial evidence. Theredort is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The Clerk is directed to enter judgment in thenpifiis favor; and

4. The matter is remanded for further adagtion consistent with this opinion.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: March 20, 2014.

* At the June 7, 2010 hearing, the ALJ posegestion to the VE that incorporated the
limitations assessed by Dr. Bueff. The question, however, only asked whether a hypothet
person with such limitations could perform pl#irg prior work. The ALJ did not ask, and
therefore it cannot be determinedhether there were other jotisat could be performed by an
individual with the limitatons assessed by Dr. Bueff.
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