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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | VINCENT E. COFIELD, No. 2:12-cv-2343-EFB P
11 Plaintiff,
12 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
13 | G. SWARTHOUT, et al.,
14 Defendants.
15
16 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
17 | U.S.C. 8§ 1983. He claims that defendants BugKkneng, and Valencia taliated against him for
18 | engaging in protected conductdcathereby violated the Firsimendment. Currently pending
19 | before the court is defendant Valencia’s motioditamiss for failure tstate a claim. ECF No.
20 | 30. For the reasons discussed below, the motion must be denied.
21 l. The Complaint
22 Plaintiff filed his first anended complaint (“FAC”) on May 8, 2013. ECF No. 17. The
23 | court found that the FAC stated cognizabiest Amendment retaliation claims against
24 | defendants Buckner, Long, and Valencia. ECF Nat® The allegation®lating to plaintiff's
25 | claim against Valencia include the following:
26 ! Defendants did not respond to the court’s odicting them to complete and return the
27 | form indicating either theiransent to jurisition of the magistratpidge or request for
reassignment to a district judg@ccordingly, the clerk will be dected to randomly assign this
28 || case to a district judge.
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On August 14, 2011, plaintiff filed an adminidtve grievance against defendant Valen
for denying him access to the cour@eeECF No. 17 at 7, 37.That grievance was based on
Valencia’s alleged interference with plaintiff'ssgisuit in Alameda County Superior Coutd.
at 5-7, 31-35. On February 29, 2012, Valempaeticipated in a committee hearing involving
plaintiff's custody statusld. at 11-12. In a “blatant formof retaliation,” the committee
improperly classified plaintiff as a sex offen@erd put plaintiff up for an adverse transfét. at
12. Plaintiff challenged Valencia’s conduat the committee hearing through another
administrative grievancedd. at 14. Plaintiff was transferred a different prison on March 26,
2012, the same week that his admnaiste grievances were rejecteldl. Plaintiff claims that
Valencia took adverse action against him bechesexercised his right to file a grievandd. at
15, 19.

1. Rule 12(b)(6) Standard

To survive a motion to dismiss under Fed&ule of Civil Procedure 12(b)(6), a
complaint must contain “enough facts to state arctairelief that is plausible on its faceBell
Atlantic Corp. v. Twomb|\550 U.S. 544, 554-55, 562-63, 570 (20@3dating thathe 12(b)(6)
standard that dismissal is warraahif plaintiff can prove no set écts in support of his claims
that would entitle him to relief “has begnestioned, criticized, and explained away long
enough,” and that having “earned its retirement;isibest forgotten as an incomplete, negativ
gloss on an accepted pleading standard”). Tthesgrounds must amount to “more than label
and conclusions” or a “formulaic recitatiohthe elements of a cause of actioid” at 1965.
Instead, the “[flactual allegatiomsust be enough to raise a rigbhtrelief above the speculative
level on the assumption that all the allegationihe complaint are wie (even if doubtful in
fact).” Id. (internal citation omitted). Dismissal may based either on the lack of cognizablg
legal theories or the lack pfeading sufficient facts to suppi@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).
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% For ease of reference, all referencegage numbers in the complaint are to those
assigned via the court&dectronic filing system.
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The complaint’s factual allegations are accepted as @herch of Scientology of Cal. u.

Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
favorable to plaintiff and resodg all doubts in plaintiff's favorParks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Geneibdgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegmans contradicted by the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%feckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as
true allegations contradictdyy judicially noticed facts Sprewell v. Golden State Warrip266

F.3d 979, 988 (9th Cir. 2001) (cititdullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distributoiz98 F.2d 1279, 1282 (9th Cir.
1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimik®1 U.S. 104
(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletgen)’V.
Cult Awareness Netwaork8 F.3d 752, 754-55 (9th Cir. 1994). Neither need the court accef
unreasonable inferences, or umkaated deductions of facGprewel] 266 F.3d at 988.

Pro se pleadings are held to a less stringent standarthttendrafted by lawyers.
Haines v. Kerner404 U.S. 519, 520-21 (1972). Unless it saclthat no amendment can cure
defects, a pro se litigars entitled to notice and an opportunity to amend the complaint befo
dismissal.Lopez v. Smitl203 F.3d 1122, 1127-28 (9th Cir. 2000) (en baNo)t v. Carlson
809 F.2d 1446, 1448 (9th Cir. 1987).

1.  Analysis

Defendant Valencia arguesatithe FAC does not state a First Amendment retaliation
claim against her.
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To state a viable First Amendment retaliatioaiml, a prisoner must allege five elements:
“(1) An assertion that a state actor took someeesk action against an inmate (2) because of|(3)

that prisoner’s protected conductdahat such action (4) chilled tivemate’s exercise of his Firgt

Amendment rights, and (5) the action did not oeably advance a legitimate correctional goa.
Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2009)he First Amendment protects a
prisoner’s right to filgorison grievancesld. at 567. “Because direct evidence of retaliatory
intent rarely can be pleaded in a complaafiegation of a chronology of events from which
retaliation can be inferred is sufficient to survive dismiss#f&tison v. Carter668 F.3d 1108,
1114 (9th Cir. 2012).

Defendant Valencia argues that the FAC falstate a viable retaliation claim against
her. Specifically, she contendsitther alleged interference withapitiff's civil suit in Alameda

County Superior Court predate-and therefore could not halkeen motivated or caused by—

plaintiff's August 14, 2011 grievaecagainst her. ECF 30-1 at 4. Valencia’s emphasis on her

alleged interference with the civil suit in Alaha County Superior Court is misguided; that
interference is not the nduct that plaintiff alleges was retabay. Rather, plaintiff's retaliation
claim is based on Valencia’s participatiortie February 29, 2012 committee hearing that
resulted in his improper sex offend#assification and adverse transteECF. No. 17 at 11. THe
committee hearing, sex offender classificatiord adverse transfer postdated the August 14,
2011 grievance by more than six months$. The FAC not only alleges a chronology of events
from which retaliatbn can be inferrecsee Watison668 F.3d 1114, but explicitiglleges that the
committee hearing, sex offender classificatior] adverse transfer were retaliatory asesECF
No. 17 at 12. While Valencia denies the allematshe has not shown th@aintiff's allegations
are insufficient to state a claim for retalat in violation of the First Amendment.

i

% Defendant acknowledges these allegations ®@fitht time in her reply brief and arguds

that they too, are insufficient to statelaim upon which relief may be grantefeeECF No. 34
at 2-3. The court declines to address this arguageititwas improperly raised for the first time
defendant’s reply briefSee Indep. Towers of Wash. v. Washing3é0 F.3d 925, 929 (9th Cir.
2003).
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Accordingly, defendant Valenciataotion to dismiss must be denied.

V.  Order and Recommendation

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of the Court shall randomly
assign a United States District Judge to this action.

Further, IT IS HEREBY RECOMMENDED thatefendant Valencia’s February 21, 2014
motion to dismiss (ECF No. 30) be denied.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




