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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SHERMAN MANNING, No. 2:12-cv-2440 MCE AC P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

M. BUNNELL, et al.,

Defendants.

The motion to dismiss brought by defendeé®ttroeder, O’Brien and Stratton came on
for hearing before the undersigned on March2ld4. See ECF Nos. 85, 88, 89. Jeffrey Kra
appeared for plaintiff Manning. Deputy Att@y General Kelli Hammond, who represents
defendants May, Schroeder, Couch, Stratton@Bdien, appeared on behalf of the moving
defendants. Kristina Gruenberg appearegtaaically on behalf of defendants Humphries,
Johnson, Ralls and Wenker.

l. PLAINTIFF'S ALLEGATIONS

The operative second amended complgB&C”) was filed on September 30, 2013.
ECF No. 74. Plaintiff Mannindjoused at California State Prison-Sacramento (CSP-Sac), i
alleged to be the well-known author of 15 books. preEsents two claims for relief: (1) retaliati
for the exercise of First Amendnteights, and (2) conspiracy totaéiate for the exercise of Firg

Amendment rights. Plaintiff alleges that becalisdnas written and pubtied works critical of
1
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prison life and prison officialgnd because he corresponds with publficials, files grievances
and pursues litigation to vindicaltés rights, defendants have thtened to transfer him, brough
false allegations against himterfered with his access ks publisher and to government
officials, and stolen, destroyeidden, delayed and otherwise niigged with plaintiff's mail.
Plaintiff seeks money damages, including punitive damages.
. MOTION TO DISMISS

Defendants move for dismissal under Fed. R. i 12(b)(6) for failure to state a claim
as to defendant Schroeder, and for failorexhaust administrative remedies under
nonenumerated Rule 12(b) as to defendants O’Brien and Stratton. Motion to Dismiss (MT
ECF No. 85.

Plaintiff stipulates to the dismissal @éfendants SchroedemcO’'Brien. Opposition
(Opp.), ECF No. 88 at 1. Plaintiff thus opposesmiation only as to defendant Stratton. Id.

A. Legal Standard Non-EnumeedtFRCP 12(b)Motion to Dismiss

Pursuant to the Prison Litigation Reform Act (“PLRA”):

No action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal law, by a prisoner
confined in a jail, prison, or bér correctional facility until such
administrative remedies aseaavailable are exhausted.

42 U.S.C. 8§ 1997e (a); see also GriffilAvpaio, 557 F.3d 1117, 1119 (9th Cir. 2009); Brown

Valoff, 422 F.3d 926, 934 (9th Cir. 2005) (The PLR#eates ‘a general rule of exhaustion’ for

prisoner civil rights cases.”) (quoting Porter v. Nussle, 534 U.S. 516, 525 n.4 (2002)).

Compliance with the exhaustion requirememhandatory for any type of relief sought.

Booth v. Churner, 532 U.S. 731, 739, 741 (2001)dingl that prisoners must exhaust their

administrative remedies regardless of the relief ek, i.e., whether mmpctive relief or money
damages, even though the latter is unavailaliguant to the administiige grievance process);

McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002) (per curiam); accord Jones v. Bo

U.S. 199, 211 (2007) (“There is no question tadtaustion is mandatory under the PLRA ang

that unexhausted claims cannotiseught in court.”); see ald®anaro v. City of North Las

Veqas, 432 F.3d 949, 954 (9th Cir. 2005) (The PLRdresents a Congressal judgment that
2
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the federal courts may not consider a prisonav rights claim when a remedy was not soug
first in an available adminisitive grievance procedure.”).
“Proper exhaustion demands compliance witlagency’s deadlines and other critical

procedural rules|.]”_Woodford v. Ngo, 548S. 81, 90 (2006). The PLRA’s exhaustion

requirement cannot be satisfied “by filing artimmely or otherwise procedurally defective
administrative grievance or appgald. at 83-84. All steps nat be completed before a civil

rights action is filed._McKinney, 311 F.3d H200; but see Rhodes v. Robinson, 621 F.3d 10

(9th Cir. 2010) (PLRA exhaustion requirement gegitswith respect to new claims within an
amended complaint so long as administratereedies exhausted prior to filing amended
complaint). “The level of detail necessaryailgrievance to comply with the grievance
procedures will vary from system to systand claim to claim, but it is the prison’s
requirements, and not the PLRA, that defime boundaries of properleustion.” _Jones, 549
U.S. at 218. Further,

A grievance need not include légarminology or legal theories
unless they are in some way needegrovide notice of the harm
being grieved. A grievance alspeed not contain every fact
necessary to prove each elementaaf eventual legal claim. The
primary purpose of a grievancete alert the prison to a problem
and facilitate its reolution, not to lay groundwork for litigation.

Griffin v. Arpaio, 557 F.3d 1117, 1120 (9th C2009);_see also McCollum v. CDCR, 647 F.30

870, 876 (9th Cir. 2011) (“While an inmate need aiculate a precisedal theory, a grievance
must alert the prison to the naturetloé wrong for which redress is sought.”).

The PLRA'’s exhaustion requirement is notgdictional; rather, it creates an affirmativ
defense that a defendant may raise in an unerateteRule 12(b) motion. See Jones, 549 U.

213-14; Wyatt v. Terhune, 315 F.3d 1108, 1119 (9th) Gert. denied, 540 U.S. 810 (2003).

The defendant bears the burden of raisingmnsing the absence of exhaustion. Wyatt, 315
F.3d at 1119. When a prisoner has not exhaustachetrative remedies on a claim, “the prog
remedy is dismissal of the clamvithout prejudice.”_1d. at 1120.

In deciding a motion to dismiss for failute exhaust, a court may “look beyond the

pleadings and decide disputed issuefaof.” Wyatt, 315 F.3d at 1119-20.
3
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B. California PrisonsGrievance Procedures

California regulations allow a prisoner to appany action or decish by a prison officia
that adversely affects the prisoner’s welfai®. Cal.Code Regs. § 3084.1(a). Prior to January
2011, to exhaust a grievance, an inmate haulitsue his appealrbugh four levels, one

“informal” and three “formal.”_Id. at 8§ 3084.8084.1(a) (2009); Barry v. Ratelle, 985 F. Suy

1235, 1237 (S.D. Cal. 1997). An inmate was requioeide the initid grievance within 15
working days of the action being appealed, aledefach administrative appeal thereafter withi
15 working days of receiving an adverse decisat a lower level. Id. at 8 3084.6(c) (2009).

The CDCR’s administrative exhaustioropedure was modified by amendment on
December 13, 2010, becoming operative on January 28, 2011. See 15 Cal.Code Regs. §
In order to exhaust, an inmateust proceed through the followingréds of review: (1) first level
written appeal on a CDCR 602 inmate appeal f@appeal” or “602”) (which level may be
bypassed by the appeals coordin@tccertain instancesot implicated here), (2) second level
appeal for review by “the hiring authority designee at a level no lower than Chief Deputy
Warden, Deputy Regional Parole iahistrator, or the equivalentind (3) third level appeal to
the Secretary of the California DepartmenCaofrections and Rehabilitation for review by the
Office of the Chief of Inmate Appeals. 15 Cal.Code Regs. 88 3084.2, 3084.7. The third le
review satisfies the exhaustion requirement. 1d.

Under 15 Cal. Code Regs. § 3084.5(b)(4)appeal describing illegal, unethical or
otherwise improper staff behaviarey be processed as a routinpesd, a staff complaint appe
inquiry or referred to Internal Affairs for anvestigation. An inmates to be notified by the
appeals coordinator that unrelatedtters in an appeplocessed as a staff complaint must be

separately appealed in ordetii® resolved. Id. at § 3084.9(i)(2).

L “When an appeal is accepted alleging staffannduct that also includes any other issue(s),
appeals coordinator at the time thppeal is accepted as a staiinplaint shall notify the inmate
or parolee that any other appeal issue(s) may only be appssgparately and therefore

resubmission of those issues iguied if the intention is to seaksolution of such matters. Up

28,
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receiving such a notice, the inmate or pardiae 30 calendar days to submit separate appeal(s)

regarding the other issue(s)15 Cal. Code Regs. § 3084.9(i)(2)
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C. Analysis

Defendant Stratton contends that plaintiff failed to exhausirastrative remedies as to

any claim against him. Defenalgproduces evidence that pladhfiled forty-three inmate

appeals between 2008 and September 30, 2013 (theddiegof the SAC). Of these, eight wef

withdrawn, one was cancelled, fourtegare granted in whole or (more often) in part, and twg
were denied, four of those at the third level. During the same time period plaintiff submitteg
thirty additional appeals that were screenedfouprocedural defects. MTD, ECF No. 85-2
(Declaration of J. Lynch, CSP-Sac appeals coordinator).

1. Exhaustion of Plaintiff's Firg€laim for Relief Against Stratton

In his First Claim for relief, plaintiff alleges specific retaliatory acts committed by the
defendants individually. Heigaintiff alleges that on April 17, 2009, Stratton convinced
plaintiff's cellmate Alonso Dearujo to falsely atathat Manning had raped him. Dearaujo lat
admitted this was a lie which Stratton had lpat up to. SAC § 33(g). The First Claim for
Relief also incorporates thdedation that on October 30, 2012¢ iirst day after Stratton was
assigned control of plaintiff's building, Strattondered plaintiff from work to lockdown in
retaliation for plaintiff's books, correspondence wattorneys and officials and for filing the
instant lawsuit.Ild. at §14.

Defendant has made a preliminary showing tiwate of plaintiff’sappeals that reached
the third level complained of these incidents. mitihas pointed to no ajal of either incident
that might satisfy the exhaustion requiremefit.argument on the motion, plaintiff’'s counsel
acknowledged that neither of tleediscrete incidents had begypaaled through the third level.
Accordingly, the undersigned recommends thainplés First Claim for Relief be dismissed fo
lack of exhaustion as amst defendant Stratton.

2. Exhaustion of Plaintiff's Secor@aim for Relief Against Stratton

Plaintiff's conspiracy claim @sents a different situation. aititiff alleges that Stratton
conspired with defendants Ralls, Wenker, Hungshand Johnson, as well as former defenda
Jiminez, in a campaign to suppress plaintiff's speech by interfering with his mail and book

and by subjecting him to harassment. The SAC magecific allegations of statements made
5
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various co-conspirators refleg the existence of an agreement among them._See, e.g., SA
12 (statement by Ralls reflectiegnspiracy with others includg Stratton), § 19 (statement by
Johnson reflecting conspiracy with othersluging Stratton). Th&econd Claim for Relief
incorporates the various allegadts of individual defendants as avacts in furtherance of the
conspiracy. Stratton is implicat@dthe systematic interferea with plaintiff's mail, writing,
publishing, and access to public officials and the courts.

Defendant contends in esselticat the conspiracy claim &s Stratton is unexhausted
because no inmate appeal or combinatioapgfeals exhausted every conspiracy-related
allegation as to him. That mot the standard, however. Pl is required to exhaust his
administrative remedies in such a way as to iplyprison officials with “adequate notice of thg
problem for which the prisoneesks redress.” Griffin, 557 F.3d #t20. Here, that problem w
a conspiracy of harassment intended to stapptf from writing, publishing, and complaining.
Because the conspiracy claim was newly adde¢ldarSecond Amended Complaint, it must ha
been exhausted prior to the filing of thaggding on September 30, 2013. See Rhodes, supr
621 F.3d 1002.

Plaintiff contends that the gaisite notice of the conspaw claim against Stratton was

provided by three grievances thegre filed prior to the Second Amended Complaint: Log Na.

SAC-09-01147; Log No. SAC-12-01401; and Log.$AC-13-00336. ECF No. 88 at4. The
court discusses these in turn.

a. Log No. SAC-12-01401

This appeal, filed May 14, 2012 and denied attthird level, allege&hreats to transfer,
lock up and retaliate.” DeEx. 36, ECF No. 85-11 at 12. iinplaintiff recounts specific
retaliatory threats made by Officer Clink on beladlin unspecified group of prison staff, as

reflected by the use of the first person plural:

[Officer Clink] said he is a fried of A.W. Mike Bunnell and they
have friends in every prison. Anf | don’t forget book writing
he’'d be sure I'd get locked up andtoansferred. He stated that the
“mail scam was not about you. V¢&ole 200 inmates mail. You
are not special. But this is Folsom. We will lock you up and
pretend it is for your safety. Wwill give you a celly that we
choose and use him to set you We’ll use a ‘kite’ to set you up.

6
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Leave the book writing alone. And don’t mention mail anymore. . .
And we will leave you alone.”

Id. at 13.

Plaintiff requested an investigation into the extef the conspiracy against him. I1d. In

submitting the appeal to the second level, pifiiatieged that the retaliation was continuing and

specifically named defendant Stratton as one@ttnspirators: “When Sgt. Stratton takes ov
Bldg 8 (in October) they will get me. | must stopting books.” Id. at 14. In taking the appes
to the third level plaintiff again elaboratbi$ allegations and named additional officers,
defendants here, who were alleged to have fzatied in the plot agast him. _Id. (haming

Officers Crouch and Wenke). Contrary to defant’'s argument, the addition of details during

the course of an appeal does not defeat exloausRlaintiff did not change the substance of hjs

complaint, or add details that rendered 8sue entirely new. See 15 Cal. Code Regs. 8
3084.6(b)(16) (appeal may be rejected when “[tlhe appeals issue or complaint emphasis h
changed at some point in the pees to the extent that the isssientirely new, and the requireg
levels of review and assessment hthereby been circumvented.”).

This appeal put prison officials on notitet plaintiff alleged a conspiracy among
institutional staff, including defelant Stratton, to rdtate against him for his writing and his
appeals of issues with the mail. Plaintiff's faildoeidentify Stratton by namat the first level is
not fatal to exhaustion. See Jones, 549 U.313at(“[N]othing in the [PLRA] imposes a “name
all defendants’ requirement.”). Bhappeal alleged with reasonable specificity the existence
organized campaign to punish piaif for protected conduct by intiering with his mail, locking
him up, transferring him, and setting him up flaise charges. Accordingly, the undersigned
finds that this appeal exhsted the conspiracy claim.

b. Log No. SAC-13-00336

This appeal, which was pursued through thel tevel, challenged the opening of legal
mail (“2 missives from Yale Law School”) outsig&intiff's presence. Rintiff asked for a malil
room audit “to ensure mail is not being stastsolen and shredded again.” Def. Ex. 42, ECF

No. 85-12 at 29. This request for action madieiar that plaintiff wa complaining not only
7
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about the handling of two specific pieces of mailf about the handling of mail generally. In
pursuing the appeal to the secamtl third levels, plaintiff explaed that the interference with
his mail was part of an ongoing pattern of retaliatory conduct involving Couch, Wenke, Bu
Statton, et al._ld. at 30-32. iElappeal provided additional nodi of plaintiff's conspiracy claim
and of defendant Statton’s allebmvolvement in the conspiracy.

C. Log No. SAC-09-01147

Plaintiff points to this appealf a forfeiture of credits anchnteen privileges, in which he

alleged that due process had bemtated in relation to a disciplinary the hearing. Def. Ex. 1(
ECF No. 85-4 at 57. The underlying disciplinary chargé Delaying a Peace Officer’s Duties
had been brought by Sgt. Statton. Id. at 658&cause the appeal addsed the violation of
time limits and other procedural matters redaie the disciplinary process, and did not
substantively challenge the disciplinary chang&gt. Statton’s condudhis appeal had no
exhaustion effect as to ptaiff's conspracy claim.

d. Log No. SAC-13-00817

Although not raised by plaintiff, the court hdentified this appeads relevant to the
exhaustion analysis. The appeal complained mwissing or undelivered book, and specifically
alleged that the book was withhetdretaliation for plaintiff's “lawsuit against the mailroom.”
Def. Ex. 43, ECF No. 85-12 at 36-3Ih his explanation of the issuplaintiff wroe: “On 3/13/13
Sgt. Stratton stated that my books and mdilagntinue to come umissing until | drop my
lawsuit against him. Stratton stated | could epdransferred, in ad-segd/or with a new celly
if I did not drop my lawsuit against him.”_Id. 87. He also commentetggt. Stratton must be
instructed to discontinue retdiiag and the mailroom also must ceasealing my mail.”_Id. Thg
latter comment was included iretlexplanation of the issue.nter “action requested,” plaintiff
stated that he wanted his book eitkelivered or replaced. Id.

This appeal was partially gred at the second level, ancioltiff was reimbursed for the

book. Id. at 52-53. Having receiveglief, plaintiff was not obligedlb pursue the matter to the

2 Plaintiff's citation to the relevant hibit, ECF No. 88 a#}, is inaccurate.
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third level in order administteely exhaust._See Harvey v. Jordan, 605 F.3d 681, 685 (9th (

2010) ("[a]n inmate has no obligation to appeahira grant of relief, or a partial grant that
satisfies him, in order to exhduss administrative remedies.”Pefendant argues that the part

grant at the second level exhausts only the issue of the undeliveredruboé&t the claim of

retaliation by Stratton, but at hearing on the mottounsel for defendant was unable to identify

any further relief that plaintif€ould have obtained by pursuingetmatter further. Accordingly,

further exhaustion was not required. See Browwaloff, 422 F.3d at 935 (an inmate “need n

press on to exhaust further levels of reviewiafhas received all “available” remedies at an
intermediate level or “been reliably informed” by @fificial that no such remedies are availabl
Consideration of these inmate appeals leads to the conclusion that plaintiff
administratively exhausted his claim that Sgta®n conspired to retaliate against him. Log
Nos. SAC-12-01401, SAC-13-00336 and SAC-13-00817 weffecient to “alert[] the prison to

the nature of the wrong for which redressagght.” Griffin v. Arpaio, 557 F.3d at 1120.

Accordingly, the court need not and does not eslslthe factual dispute created by the partieg
competing declarations on the question whether plaintiff attempted snfdappeal in February
of 2013 alleging that defendant Stratton had piéiéaton on plaintiff and threatened Him.
CONCLUSION

For the reasons explained above, defendaatt&n’s motion to dismiss should be gran
as to the first claim for relief and denied ashte second claim for relief. Because defendant
Stratton has already answered the Second Ame@detplaint, there need be no further order
that regard. Because the motion to dismisspposed as to defendants Schroeder and O’B
it should be granted in full as to them.

Accordingly, IT IS RECOMMENDED thahe motion to dismiss brought by defendan
Schroeder, Stratton and O’Brien (ECF No. 85) l@tgd in part and denied in part as follows

1. Granted as to defendants Schroeder and O’Brien;

2. Granted as to Claim 1 agst defendant Stratton; and
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% See ECF No. 88-1 (Declaration of Plaintiff Sherman Manning); ECF No. 89 at 7-8 (Declaration

of T. Woods); ECF No. 89 at 10t (Declaration of B. Arent).
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3. Denied as to Claim 2 against defendant Stratton.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.§.636(b)(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgd-indings and Recommendatidn#ny reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivihe right to appeal the

District Courts order. Matrtinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 1, 2014 _ -
m.r;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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