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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
111 JACKIE OSBORNE, No. 2:12-cv-02510-AC
12 Plaintiff,
13 V. ORDER
14 | NATIONAL TRUCK FUNDING, LLC,
15 AMERICAN TRUCK GROUP, LLC,
16 Defendants.
17
18 On June 19, 2013, the court held a hegon defendants’ April 29, 2013 motion to
19 | dismiss' Plaintiff is a pro se litigant and appeaeithout representationAttorney Michael
20 | Sawamura appeared on behalf of both defendasteview of the motion, the documents fildd
21 || in support and opposition, and upagahing the arguments of phaiff and counsel, THE COURT
22 | FINDS AS FOLLOWS:
23 | /i
24\ /i
25 | /il
26 | /i
27

! This matter is proceeding before the undersigrased on the consenttbé parties. See ECH
28 | Nos. 9, 15.
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RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

A. Facts Underlying Litigation

Plaintiff's claims arise from her leased financing of a 2008 Volvo 780 truck from
defendants American Truck Group, LLC (“ATGEnhd National Truck Funding, LLC (“NTF").
The allegations of the complaint invelthree distinct factual scenarios.

1. Lease and Financing of Truck

Plaintiff alleges ATG solicited her busings<California, negotiated with her here, and
entered into a preliminary contract here. Corpl.On February 4, 2012, plaintiff leased a tru
from defendant ATG, and financéie purchase through defendant NTF.

2. Transportation Violation in Arizona

While driving the truck from Mississippd California on February 7, 2012, plaintiff
alleges that she was stopped by Arizona aittbsbecause she lacked adequate license,
registration, and tags for thaiok. Compl. 3. Plaintiff was cited by Arizona authorities for
lacking registration and for dring on an Arizona roadway in amregistered vehicle. Id. In
order to proceed to California, plaintiff wagded to pay the necessary fees to temporarily
register the truck in Arizonald. On February 17, 2012, plairitieceived temporary plates and
registration in order to operate ttmack in California._Id. 3-4.

“Several days” after being stopped in A, plaintiff complaied to Mississippi

authorities about NTF. Compl. 3. Then, otbfeary 18, 2012, she contacted NTF, informing |i

that the contract had been breached for NTHgriato provide adequate license, registration,
and tags._ld. 4. Plaintiff requested arbitratiwhich NTF refused. Id. She then sued in
California state court, a suit which was dismisgedsuant to plaintiff's request for dismissal.

Opp’n Ex. E, at 2-3.

2 Throughout the complaint plaintiff refersdefendants in the plural form, usually without
differentiating which allegation is set forth agsti which defendant. While the court is not
always certain which entity is being referredtoplaintiff, the aalysis is unaffected.

® Plaintiff's complaint says that the trualas “purchased” on February 7, 2012. Compl. 2.
However, the agreement is for a “Commercial Truck Rental” and was signed on February
2012. E.g., Compl. Ex. A, at 1.
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3. Repossession of the Truck in Oregon

Plaintiff alleges that NTF repossessiké vehicle on March 14, 2012, even though she
had sent an email and fax to NTF the poei day containing a “preliminary injunction/
restraining order® Compl. 4. On March 14, 2012, twwen approached plaintiff's driver,

Melvin Sanford, in Oregon. Id. The two men tdd Sanford that plaintithad consented to th

11%

repossession of the vehicle, providing forged doentsithat seemed to validate their claim. Idl.
5. Mr. Sanford contacted plaintiff on the phomel aafter discussing the mattgith her, told the
men that the documents were forged and thattiffaivas calling the police. Id. The two men
then pulled a gun on Mr. Sanford, who strugghétth them and “broke his fingers in the

struggle.” _Id. 5-6. The men took theick. Id. Criminal charges wefiged the next day. Id. 6.

B. Additional Facts Alleged in Plaintiff's Opposition

Plaintiff asserts additional allegations in her opgms, although the memorandum was
submitted without an affidavit or declaration ssgrunder penalty of perjury. Plaintiff alleges
that on December 18, 2011, ATG sales representdBkandy” contactedher with a proposition

to lease a commercial semi-truck, a 2008 780 Volvth thie option to purchase. Pl.’'s Opp'n t

O

Mot. to Dismiss. (“Opp’n”) 2. On Decemb2i, 2011, plaintiff wiredb495.00 from California tg

ATG in order to “start the prequalification process.” Id. On December 24, 2011, she sent|/ATG

an application and prequalifitan letter, to which ATG replied with several more document
requests._Id. Plaintiff settte requested documents, and bo#nahd ATG subsequently agreed
to the terms and conditions of the contract. Bthaintiff maintains that “No business transactign
other than the retrieval [of the truck] took plaméside of CA,” and that she would not have
spent money and time on the puraasd transportation of theittk from Mississippi had an
agreement not already been in place. Id. 3-4& &@o alleges that she had conversations with
multiple California customers in ATG's sales office. Id. 6.

I

* Although plaintiff claims to have “officiallgerved” NTF with this document, the attachment
merely shows a “Request for Civil Harassment Restrg Orders.” Compl. 1 Ex. C, at 9. Atthe
bottom, this document clearly states that it “is not a Court Order.” 1d.

3
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C. Procedural Background

1. State Court Action

On April 23, 2012, plaintiff filed a civikcomplaint against NTF and ATG in the
Sacramento County Superior Court. DeclSupp. of Defs.” Mot. to Dismiss (“Sawamura
Decl.”) Ex. A, at 1> In July 2012, plaintiff submitted a reegt for dismissal without prejudice.
Opp’n EX. E, at 2-3. This filing was never enteneto the docket. Id. Defendants filed a mot
to quash service of summons based on lack isiopel jurisdiction. Sawamura Decl. Ex. B, at
4. Plaintiff then filed a second request fasrdissal without prejude in August 2012. Opp’'n
Ex. E, at 2. On September 4, 2012, the coamigd defendants’ motion to quash as unoppos
id., and on September 26, 2012, the action was disthigisie prejudice, Sawamura Decl. Ex. H
at 1-4. On January 14, 2013, however, the caoated this ruling pursuant to plaintiff's secot
request for dismissal, which it found should haeen addressed befatefendant’s motion to
guash. Opp’n Ex. E, at 2-3. The action wan dismissed withoudrejudice pursuant to
plaintiff's request.

2. Federal Court Action

On October 9, 2012, plaintiff filed her complaint against ATG and NTF in federal co
alleging breach of contract amdrious torts (fraud, tentional infliction of emotional distress,
libel, conversion, and negligence). Compl. 11.

Plaintiff alleges three causes of action agali$s: (1) fraud, contending it leased her t

on

1-

irt,

ne

truck with the intent to repossess and reselivttecle; (2) breach of contract because ATG failed

to “provide adequate insurangepper registration and opé&mnal documents”; (3) conversion
due to ATG depriving her of the @®f her deposit. Compl. 7-9.

Plaintiff alleges six causes attion against NTF: (1) frautecause it leased her a vehi
with improper registration, tags, and licensg] & created “bogus documents” to recover the
vehicle; (2) breach of contract because NTF failed to “provide adequate insurance, proper

registration and operational documents” and becaesgaged in the unlawful recovery of the

> The court takes judicial notice of the do@nts referenced herein. Sawamura Decl. 2 n.1.
4
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vehicle; (3) intentional inflicon of emotional distress from tl@lawful taking of the vehicle and

causing her creditors to send faleports to credit agencies; (4) defamation because NTF ca
her to default on financial obligations, which causeatlitors to send false credit reports to cre
agencies; (5) conversion due to NTF deprivingdighe use of the vehig] and (6) professional
negligence because NTF’s behavior fell beloardity of care expected from those in their
profession. Compl. 6-10.

On April 29, 2013, defendants filed the ingtarotion to dismiss for lack of personal
jurisdiction and improper venue. ECF No. 18.

On June 6, 2013, plaintiff filed an opposition. ECF No. 24. Plaintiff did not support
opposition with an affidavit or declarati signed under penalty of perjury.

On June 11, 2013, defendantsdit&eir reply. ECF No. 25.

LEGAL STANDARDS

A. Personal Jurisdiction

Federal Rule of Civil Procedure 12(b)(2gpents a district court with a “lack of
jurisdiction” over defendants fromexercising its power over therfiWhere a defendant moves {
dismiss a complaint for lack of personaiigdliction, the plaintiff bears the burden of

demonstrating that jurisdictias appropriate.”_Schwarzenegge Fred Martin Motor Co., 374

F.3d 797, 800 (9th Cir. 2004). When the coudidies the issue of jisdiction without an
evidentiary hearing, based only offi@dvits and discovery matergla “plaintiff must make only

a prima facie showing of jurisetional facts through the submittethterials in order to avoid a

defendant’s motion to dismiss.” MyersBennett Law Offices, 238 F.3d 1068, 1071 (9th Cir.
2001) (citing_Data Disc, Inc. v. Sys. Te&ssocs., Inc., 557 F.2d 1280, 1285 (9th Cir. 1977)).

The prima facie showing is achieved by pradgadmissible evidence which, if believg

would sufficiently establish psonal jurisdiction.Ballard v. Savage, 65 F.3d 1495, 1498 (9th (

1995). Accordingly, the court accepts uncontr@aefacts in the complaint as true. Mavrix

Photo, Inc. v. Brand Techs., Inc., 647 F.3d 1218, 1228#. 2011). Jurisdictional facts cann

however, be established by nonspecific, conelustatements. Butcher’s Union Local No. 49

used

dit

her

(0]

d,
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United Food & Commercial Workers v. SDC Inv., Inc., 788 F.2d 535, 540 (9th Cir. 1986) (c

Kaylor v. Fields, 661 F.2d 1177, 1182-83 (&in. 1981) (although libetly construed, the

complaint “must contain something more tharremeonclusory statements that are unsupport

by specific facts”)). Additionally, plaintiff cannablely rely on allegations in the complaint

when they have been challenged by affidahaiylor v. Portland Paramount Corp., 383 F.2d 634,

639 (9th Cir. 1967), although conflicts between affitkaare resolved in plaintiff’s favor, Mavri

647 F.3d at 1223.

ting

To determine whether plaintiff has shown personal jurisdiction when no federal statute

governs such jurisdiction, tlmurt applies the law of the statewhich it sits. _See generally Er

R. Co. v. Tompkins, 304 U.S. 64 (1938). Becauséederal law controls personal jurisdiction

e

this matter, the court applies the law of Catifia. 28 U.S.C. § 1652; Schwarzenegger, 374 H.3d

at 800;_see also Fed. R. Civ. P. 4(k)(1)(®alifornia’s long-arm statute permits personal
jurisdiction up to the U.S. Constitution’s due pess limits. Cal. Civ. Proc. Code § 410.10. T
only question is whether the constitutional due process standard is met, because “the

jurisdictional analyses under stdaw and federal due procese #rte same.”_Schwarzenegger

374 F.3d at 800-01.

Due process allows the exercise of perspmadiction over an out-of-state-defendant if

the defendant has “certain minimum contacts whie gtate] such thateimaintenance of the suit

does not offend traditional notions of fair playd substantial justiceInt’| Shoe Co. v.

Washington, 326 U.S. 310, 316 (1945); see Zlsgler v. Indian River Cnty., 64 F.3d 470, 473

(9th Cir. 1995). Depending on the type and breafithdefendant’s coatts with the forum,

jurisdiction may be either genéa specific to the claim. Rb v. Garcia Marquez, 942 F.2d 617,

620 (9th Cir. 1991).
B. Venue

Venue is “the geographic specification of greper court or courts for the litigation of g

civil action.” 28 U.S.C. 8 1390. When a casbrigught in an improper venue, a defendant m

move to dismiss. Fed. R. Civ. P. 12(b)(3).28.C. § 1406(a). In diversity suits, venue in a

gy
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civil action is proper in “a judiciadlistrict in which a substantighrt of the events or omissions
giving rise to the claim occurred, arsubstantial part of propettyat is the subject of the actiorn
is situated.” 28 U.S.C. § 1391(b). Venue sogbroper in any distt where any defendant
resides, if all defendants residetive same State. |d. Corporations reside in any district wheare
they are subject to personal jurisdictatrthe time the action commences. 28 U.S.C. 8
1391(c)(2).

The court considers facts outside of the plegsito determine proper venue. Argueta

=

Banco Mexicano, S.A., 87 F.3d 320, 324 (9th Cir. 1996). If venue is proper, a case may

nonetheless be transferred to artyeotdistrict in which it might hae been brought or to which all
parties have consented “[flor the conveniencpasfies and witnessesjh the interest of
justice.” 28 U.S.C § 1404. In order to do thiegre must be a “strong showing of inconvenience

to warrant upsetting the plaifi's choice of forum.” Decker Coal Co. v. Commw. Edison Co.

805 F.2d 834, 843 (9th Cir. 1986).
ANALYSIS
Defendants move to dismiss the complaint for lack of personal jurisdiction and improper
venue. Alternatively, they mowver transfer to a more convemit venue. For the reasons set
forth here, the undersigned will grant defendants’ motion to dismiss.

A. Personal Jurisdiction

A defendant’s contacts with a forum mayeither general or specific to the claim,

depending on the type and extehthose contacts. Roth v. Garcia Marquez, 942 F.2d 617, 620

(9th Cir. 1991).

1. General Jurisdiction

The first question is whether personaigdiction may be exersed over the defendant

U7

on the basis of general jurisdiction. In the exhbf a corporation, geeral jurisdiction is
established when a defendantmtacts with a state are so tianous and systematic they are

essentially at home in the state. Goodyear Builires Operations, S.A. v. Brown, 131 S. Ct.

2846, 2851 (2011). These continuous and system@ni@cts with a statallow the court to
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exercise general jurisdiction over defendants arses of action which are “entirely distinct”
from the acts which conferred jurisdiction. &1.2853. Thus, a corporation must “approximat

physical presence” by making itself “at hom@&.llazon v. R.J. Reynolds Tobacco Co., 433 F.

1163, 1169 (9th Cir. 2006). “[A] defendant must ooty step through the daat must also ‘sit

down and make itself at homk.See id. (quoting Glencore &n Rotterdam B.V. v. Shivnath

Rai Harnarain Co., 284 F.3d 1114, 1125 (9th Cir. 2002)). Contacts such as a “long-establjshed

presence,” generation of “subatial revenue” from a statand having “many in-state
consumers” have all been used ttabbsh general jurisdiction. Id.

a. General Jurisdiction as to ATG

ATG contends that general jurisdictimlacking because it has no systematic and
continuous contact with CaliforniaMem. MTD 7-8. It claims it is a Nevada entity and has its
principal place of business in Mississippi. Sawanideal. Ex. C, at 1-2. It has no office, real
estate, property, bank accountsposfessional ties with Califoraj and has never been require
to pay taxes here. Sawamura D&l It contends that the purd®a contract signing, financing,

and payment of deposit for the truak occurred in Mississippi, atid pick-up and acceptance ¢

U7

delivery. 1d. 4.
In her complaint, plaintiff alleges ATG “solicited business in the State of California and
the preliminary contract was sigifehere. Compl. 2. She also alleges “[a]ll negotiations . . .

were held in California.”_ld. The court fintlsese allegations conclugcsince they assert no
specific facts and are, therefonesufficient to poperly establish gendrarisdiction. See

Butcher’s Union, 788 F.2d at 540.

Even if plaintiff’'s contentions were nobrclusory, she has not made out a prima facig
case for general jurisdiction. Simply soliciting @agreement in a state does not confer genera

jurisdiction, nor does making telepimcalls or sending letters. Gates Learjet Corp. v. Jenseg

743 F.2d 1325, 1331 (9th Cir. 1984). ATG also has no place of business in the forum, a ty,

factor in finding approximate phigsl presence. See id. Atugh a lease may appear to creat

1
n,
pical

e

an ongoing obligation in Californighe agreement merely represents ATG doing business with a
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California resident, not doing bugiss in California._See Bancroft & Masters, Inc. v. Augusta

Nat. Inc., 223 F.3d 1082, 1086 (9th Cir. 2000), hmidnodified by Yahoo! Inc. v. La Ligue

Contre Le Racisme Et L'Antisemitisme, 433 F.3d 1199 (9th Cir. 2006).

Plaintiff does make additional allegations in her opposition, which as noted was
unaccompanied by an affidavit or declaration sigmeder penalty of perjury. Plaintiff claims

that ATG contacted her on December 18, 2011 withffar to lease the truck. Id. 2. She furth

D

r
alleges that an agreement was entered in Califorioatorplaintiff’s trip to Mississippi, and that
she had conversations with multiple California custmsnin ATG'’s sales office. Id. 6. Howevey,
plaintiff's opposition is inadmissible as eviderared therefore will ndbe considered. See

Beyene, 854 F.2d at 1181-82; see also L.R. 23@Mekpite the leniency gnted pro se litigants,

trial courts do not inject themselves into the adagy process on behalf of one party. Jacobsen v.
Filler, 790 F.2d 1362, 1354 (9th Cir. 1986). Trial dewto not intervene when a lawyer fails tg
file opposing papers and litigantho represent themselves “should be treated no differently{” Id.
at 1364-65. Therefore, the court cannot congakantiff’s opposition in making its jurisdictional
determination.

Because plaintiff has failed to make out enar facie case, the court finds that general
jurisdiction is lacking over ATG.

b. General Jurisdiction as to NTF

NTF also contends that general jurisdintis lacking because it has no systematic and
continuous contact with CalifornidMem. MTD 7-8. It claims its a Nevada entity with its
principal place of business in Mississippi. Sawanideal. Ex. C, at 1-2. It has no office, real
estate, property, bank accountsposfessional ties with Califoraj and has never been required
to pay taxes here. SawamuradD 3. It also contends thifie purchase, contract signing,
financing, and payment of deposit for the truck all occurred in Mississipjlid pick up and
acceptance of delivery. 1d. 4.

Plaintiff's only allegations in regards MTF’s general jurisdictional contact with

California is that it did businesgith a California resident, helCompl. 2. Plaintiff states no
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further allegations against NTF in her oppiositwhich support gendraurisdiction. Doing
business with one resident, however, is akin émRstep[ping] through the door,” not “sit[ting]
down and mak[ing] [one]self at home.” TuazdB3 F.3d at 1169. This contact is therefore
insufficient to allow the exercise of geral jurisdiction over NTF in California.

2. Specific Jurisdiction

The court next considers whether it magreise personal jurigction over defendants of

—J

the basis of specific jurisdictin. Specific jurisdiction, unlike geral jurisdiction, requires a
defendant have sufficient, specific contact with state. Goodyear, 131 S. Ct. at 2851. This
second basis gives the court jurggthn “arising out of or relatkto” the defendants’ contacts

with California. _See Burger King, 471 U&.473. A court has spéicijurisdiction when

defendants (1) purposefully dirdbiir activities or consummate some transaction with the fgrum

or resident, or they purposefully avail themselokEthe privilege of onducting activities in the
forum, thereby invoking the benefimd protections of its laws;)(the claim arises out of or
relates to the defendant’s forum-related adésitand (3) the exercise of jurisdiction is

reasonable. Schwarzenegger, 374 F.3d at 802 plahmiff must prove tk first two prongs, but

the burden then shifts to the defendant t@&ent a compelling case” that the exercise of
jurisdiction would not beéeasonable. Burger King, 471 U.S. at 477.

a. Purposeful Availment

“This purposeful availment requirement ensubed a defendant wihiot be haled into a
jurisdiction solely as a result of random, fortuiso or attenuated contacbr of the unilateral
activity of another partgr a third person.”_Burger King, 4711.S. at 475 (citations and interna
guotations omitted). Purposeful availment is anedlydifferently for contracts than for torts.

Schwarzenegger, 374 F.3d at 802. The court uaedatd purposeful availment for contracts,

and it uses purposeful direction analysis for torts. Id.

i. Standard Purposeful Availment

Regarding plaintiff’'s contract claims, purposeful availment is satisfied when a defendant

completes a transaction in the forum, suclels/ering goods or executing a contract. Yahoo!

10




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Inc. v. La Ligue Contre Le Racisme Et L’Antisemitisme, 433 F.3d 1199, 1206 (9th Cir. 2006).

The focus is on whether deliberate actions waken within the forum state or continuing

obligations were created with forum residentsrseh v. Blue Cross, Blue Shield of Kansas City,

800 F.2d 1474, 1478 (9th Cir. 1986) (citiBarger King, 471 U.S. at 475).

1. Standard Purposeful Availment as to ATG

ATG acknowledges that it conducted business with California resident, plaintiff.
Sawamura Decl. 10. However, it contends it dowdt have anticipatddigation in California
because it did not direct business atigg to California._ld. 5-6. lalso contends that this actig
arises out of events that occurred exclusivelgide of California, so the dispute did not arise
from contact with the forum state. Id. 10-11.

In the complaint, plaintiff alleges breachcontract because ATG failed to “provide
adequate insurance, propegistration and operational documents.” Compl. 7-8. Although s
leased a truck from ATG in Mississippi, she asserts ATG solicited her business in Californi
the preliminary contract wasgsied here. _ld. 2. She aldteges that negotiations between
herself and ATG were held in California._IBlaintiff presents no sp#ic facts to support her
allegation, saying simply “the preliminargmtract was signed in California,” and “all
negotiations . . . were held in Californiad. These allegationserconclusory and cannot,

without more, establish specific jurisdimti. See Butcher’s Union, 788 F.2d at 540.

In her opposition, plaintiff claims that AT@ntacted her on December 18, 2011 with g
offer to lease the truck. Opp’n 2. She furtakeges that an agreement was entered into in
California prior to plaintiff's trip to Mississigp Id. These allegations, however, are not
presented in an affidavit and for reasons pesiy discussed, theart does not consider
plaintiff’'s opposition in making its jurisdtional determination. Part I1l.A.1.

Consequently, the undersigned considers Aly’s contentions. Its contention that all
events occurred outside of Califiia necessitate that ATG comigle the transaction outside of
the forum. Therefore, the court finds standanppseful availment has nbeen satisfied as to

ATG.

11

n

he

n and

N




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2. Standard Purposeful Availment as to NTF

NTF acknowledges that it conducted business writh California resident, plaintiff.
Sawamura Decl. 10. But it contends that it daubt have anticipated litigation in California
because it did not direct business atigg to California._ld. 5-6. lalso contends that this actig
arises out of events that occurred exclusivelgide of California, so the dispute did not arise
from contact with the forum state. Id. 10-11.

Plaintiff's allegation as to NTF is that it fineed plaintiff's lease athe truck._See e.qg.,
Compl. 2. No additional allegations are farth in her opposition as to NTF’s standard
purposeful availment.

A “contract with an out-of-state party alofgannot] automatically establish sufficient

minimum contacts to support personal jurisdietioDoe v. Unocal Corp., 248 F.3d 915, 924 (

Cir. 2001); Boschetto v. Hansing, 539 F.3d 1011, 1017 Cir. 2008). Generally, a combination

n

Dth

of solicitation, negotiation, and transaction of business are used to fulfill purposeful availmgnt.

See Decker, 805 F.2d at 840 (purposeful availmmeMontana when negotiations took place i
Nebraska, but the contract required deliveriyitmtana). Here, there is no evidence that NTH
purposefully availed itself specifically to thesiness of Californiarnsr took advantage of
California law in anyway. For threason, the undersigned fitiat NTF has not purposefully
availed itself of Calibrnia’s laws.

ii. Purposeful Direction

As to plaintiff’s tort claims, purposeful avaient may be satisfied by an “effects” test t

focuses on the forum in which the defendant'soastiwere felt, even the acts did not occur

nat

within the forum._Yahoo!, 433 F.3d at 1206eeSSchwarzenegger, 374 F.3d at 803 (citing Calder

v. Jones, 465 U.S. 783, 789-90 (1984)). The eftestsis satisfied when a defendant commits
intentional act that is expressly aimed at eadses harm the defendant knows is likely to be
suffered in the forum state. Yahoo!, 433 F.3d at 1206.

i

1
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1. Intentional Act
Neither defendant has contested the allegational acts by affidavit. The unoppose
facts in plaintiff's complaihare therefore taken as trudavrix, 647 F.3d at 1223.
Plaintiff alleges that ATG leased the vehitdeher, intending to unlawfully repossess it.

Compl. 7. She also alleges that ATG falselympised to provide adequate insurance, proper

registration, and operational docurtgrbut never actually intendeddo so. _Id. 7-8. She claimn

ATG falsely led her to believe it had provided kgth a $1 million insurance policy to operate
the vehicle, but later discoverdtke policy only applied when theshicle was not in operation.
@6

Plaintiff alleges that NTF financedehease through NTF, and NTF intended to
unlawfully repossess it._Id. Plaintiff next alleges that NH falsely promised to provide
adequate insurance, proper stgtion, and operational documenitst never actually intended
do so. _Id. 7-8. She claims it falsely led her to believe it had provided her with a $1 million
insurance policy to operate tlaehicle, but later discovered the policy only applied when the
vehicle was not in operation. Id. Plaintiff alEéeges the “unlawful recovery of the vehicle” b
NTF. Id. 8.

An intentional act is “an intent to perforan actual, physical act in the real world.”

o

S

(0]

Schwarzenegger, 374 F.3d at 806. The court timalsATG committed intentional acts by leasing

the vehicle, making promises concerning the regfisin and insurance. The court finds that N
also committed intentional acts by financing the lease, making promises concerning the
registration and insurancej@repossessing the vehicle.
2. Harm
The harm element is satisfied if “defendamtentional act has foreseeable effects in t

forum.” Brayton Purcell LLP v. Record@ Recordon, 606 F.3d 1124, 1131 (9th Cir. 2010)

(internal quotations omitted). The harm neetlhave been caused by wrongful acts since “a

® Plaintiff also alleges that ATG failed to returrr keposit. Compl. 8. This is really a failure
act, defying the requirement that defendants coramitactual, physical act in the real world.”
Schwarzenegger, 374 F.3d at 806.
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holding on the merits that the act was not wrongfolild deprive the court gfirisdiction.” 1d.
Plaintiff alleges that she suffered harm asradeeable effect of defdants’ intentional acts,
including the abandonment of $65,000 of frejglamage to her reputation, and the
inconvenience and fees incurred from the incidledtrizona. Compl. 3, 9. These facts are
unopposed by defendants’ affidavits and are toheeghiken as true. Mavrix, 647 F.3d at 1223
The undersigned finds that these allegations satisfy the harm element.

3. Express Aiming

Finally, “[tlhe express aiming prong of tkialder-effects test presents a more difficult

guestion.” _Fiore v. Walden, 688 F.3d 558, 57th @ir. 2012), cert. granted, 133 S. Ct. 1493

(2013) (internal quotation omitted). Express aignis established if a defendant individually
targeted a forum resident by taking action “outsideforum state for the purpose of affecting

particular forum resident or a person witfosy forum connections.” Fiore, 688 F.3d at 577.

But “the express aiming requirement is not satisfibere it is merely foreseeable that there wi

be an impact on individuals in the forum.” [d@he distinction “is often the difference between
intended impact that is either lotar undifferentiated, and dantended impact that is targeted at
known individual who has a substantial, ongoingreection to the forum.”_Id. at 578 (citing
Bancroft, 223 F.3d at 1088) (internal quotation orditi@mphasis original). For example, a

passive website viewed by foruresidents does not satighe express aiming requirement

because there is no “individualized targetingtraintaining the website. Pebble Beach Co. V.

Caddy, 453 F.3d 1151, 1156-57 (9th Cir. 2006). AlsdQhio car dealership’s unauthorized u

I
an

a

Se

of Arnold Schwarzenegger’s likergem local advertisements lacked express aiming at California

because the defendant intended the ads to hdywéoonl effects._Schwarzeneqgger, 374 F.3d ¢

807. In_Brayton, on the other hand, the defendathvidually targeted plaintiff by “making
commercial use of” plairffis copyrighted materiafor the purpose of competing with plaintiff.
Brayton, 606 F.3d at 1129. Additionally, a defendadividually targeted plaintiffs when he
knew of their significant connection to Nevada and of the likely impact his defrauding actio

would have on their property and busss in Nevada. Fiore, 688 F.3d at 581.
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a. ATG's Express Aiming

While ATG acknowledges that it condudtieusiness with on€alifornia resident,
plaintiff, Sawamura Decl. 10, it contends it abulot have anticipatddigation in California
because it did not direct business activities to Gatlif, id. 5-6. ATG argues that the agreeme
was entered into in Mississippipt California, and thahe agreement requires disputes to be
decided by arbitration iMississippi. _Id. 10.

Plaintiff alleges fraud against ATG, conténg it leased the truck with the intent to
repossess and resell the vehicle. Compl. & deimerally alleges a scheme in which ATG leas
the vehicle with the purpose ohlawfully getting it back angrofiting from it again._Id.
However, she simply concludes this to bedase without providing specific facts. Although
fraud targeted at someone with substantés to a forum normally meets the express aiming

factor, Fiore, 688 F.3d at 580, plaintiff's allegati@re conclusory and inadequate to support

exercise of personal jurisdictioigee Butcher’s Union, 788 F.2d at 540.

Plaintiff also alleges conversion due to ATGodeing her of the use of her funds. Com

nt

sed

the

pl.

9. She further alleges breach of contract because ATG failed to provide adequate insurance,

registration, and operational documents.8ldThese do not allege any action takkn the
purpose of affecting” plaintiff. See Fiore, 6883 at 577 (emphasis added). Without alleging
how ATG’s conversion and breach of contract wasgpmed for the purpose of affecting her, t
express aiming factor is not met.

In her opposition, plaintiff asserts that ATGnomitted civil wrongs against her. Opp’n
She also contends that ATG has done business with other California customers. ld. Howg
discussed, the court cannot consider plaistiffpposition as evidence. See Beyene, 854 F.2¢
1181-82; see also L.R. 230(h).

For these reasons, the undgmed concludes that ATG’s aatlid not satisfy the express
aiming factor.
1
1
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b. NTF’s Express Aiming

While NTF acknowledges that it condudteusiness with on€alifornia resident,
plaintiff, Sawamura Decl. 10, it contends it abulot have anticipatddigation in California
because it did not direct business activities to Gatlif, id. 5-6. NTF argues that the agreeme
was entered into in Mississippi, @alifornia. Id. 10. It alsargue that the agreement require
disputes be decided by arbitoat in Mississippi._ld.

Plaintiff first alleges fraud against NTF besalit intended to repossess the vehicle wh
it financed the lease, provided plaintiff withproper registration, tagand license, and created

“bogus documents” to recover the vehicle. Coripl. She generally alleges a scheme wher

NTF financed the vehicle’s lease with the purpafsenlawfully getting it back and profiting frof

it again. _1d. However, she simply concludes thibe the case withoptoviding factual support.

Although fraud targeted at someone with sulighties to a forum nanally meets the express
aiming factor,_Fiore, 688 F.3d at 580, plaintifitlegations are conclugpand inadequate to

support the exercise of personal jurisdinti See Butcher’s Union, 788 F.2d at 540.

Plaintiff then alleges: (1) breach of caattt because NTF failed to “provide adequate
insurance, proper registration and operationaldwents” and because it engaged in the unlav
recovery of the vehicle; (2) intentional infiien of emotional distress against NTF from the
unlawful taking of the vehicle and causing hexditors to send false credit reports to credit
agencies; (3) defamation against NTF becausauised her to default on financial obligations,
which caused creditors to send false credit regortredit agencies; X4onversion due to NTF
depriving her of the usaf the vehicle; (5) and professidmeegligence because NTF’s behavio
fell below the duty of care expected from thoséhiir profession. Id. 7-10. These claims do
allege any action takeridr the purpose of affecting” plaintiff. See Fiore, 688 F.3d at 577
(emphasis added). Without alleging how NTF'ssacere performed for the purpose of affecti
her, the express aimingdtor is not met.

In plaintiff’s opposition, she contends tiNTF “committed both a civil and criminal act

against the plaintiff in several other state®pp’n 7. She also contends that NTF has done
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business with other California customelrd. Again, however, the court cannot consider
plaintiff's opposition as evidence. See Beyedtl F.2d at 1181-82; see also L.R. 230(h).

For these reasons, the undgmed concludes that NTF&cts have not satisfied the
express aiming factdr.

In summary, the undersigned holds that pitiinas failed to assert sufficient facts to
establish the court’s personal gdtiction over either defendant. drefore, defendants’ motion t
dismiss must be granted. This does not eadttturt’s inquiry, howevehecause the allegation
included in plaintiff’'s opposition suggest thaajpitiff may be able to establish personal
jurisdiction over one of the defendants—ATG—inaanended complaint. There is no basis fq
conclusion that plaintiff could &blish this court’s jurisdiction over NTF by amendment, on t
other hand. NTF must be dismissed for lack@fsonal jurisdiction singalaintiff has failed to
assert any facts as to thatignthat would “not offend traitional notions of fair play and
substantial justice.”_SeetlhShoe, 326 U.S. at 316.

If venue were proper in this court and if pldff wished to proceed here, she could do §
against ATG only. Plaintiff would have to esthabandon her claims against NTF or pursue th
in a separate lawsuit filed indglSouthern District of Missisgip Accordingly, rather than
addressing the possibility of amendment, the coont turns to defendants’ request for a trans
of venue.

B. Transfer for Convenience

Defendants move to transfer for convenietacthe United States Blirict Court for the
Southern District of Mississippn Gulfport, Mississippi. Diendants contend that adjudicatior
there would expend fewer resources and would bleeinnterests of justice. Mem. MTD 13.

When venue is propera case may be transferred to &eotistrict where venue is also
proper for the “convenience of pagiand witnesses,” and in the ‘&nést of justice.” 28 U.S.C.

§ 1404. Only a “strong showing of inconvenienegll upset “plaintiff’s choice of forum.”

" Because neither ATG nor NTF satisfied the Hrparposeful availment test, the court need
consider if plaintiff's harm ar@sfrom their actions or wheth#ire exercise of jurisdiction is
reasonable.

8 The court assumes for the purpose of this motion that venue is proper.
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Decker, 805 F.2d at 843. There exist nine factor the court to batece when considering
transfer, four of which are for the conveniencéhef parties and five afhich are for the public
interest. The four privateoavenience factors are (1) the eabaccess to evidence, (2) the
ability to compel unwilling witnessg and minimize cost, (3) the chance to view the premises
view is appropriate, (4) and ather considerations that matk&l of a case easy, expeditious,

and inexpensive. ld. (quoting Gulf Qil Corp. v. Gilh&30 U.S. 501, 508 (1947)). The five

public factors are (5) the administrative difficulties from court congestion, (6) the “local inte
in having localized controversiegcided at home,” (7) the intstan conducting diversity cases
in a forum that is at home with the law goviemthe action, (8) the aidance of unnecessary
conflict of laws, or in the apigation of foreign law, (9) and the unfairness of burdening an
unrelated forum’s citizens with jury duty. Id. The court must balance these factors with
“plaintiff’s choice of forum.” 1d.

The court has considered all nine factéirgls that none favor Qifornia, and concludes
that transfer to the Southerndirict of Mississippi is proper. Turnirfigst to the private
convenience factors, the first #& factors do not weigh in favor either forum: (1) access to
evidence will be equal in either forum sincelbfiirums contain some evidence; (2) there are

witnesses in both forums; and (3) an examinatigoremises is irrelevant to the nature of this

suit. The fourth factor, however, weighs heavilyMississippi’s favor: making trial easier. The

simple fact is that this case will proceed éash Mississippi becaugbat court carries fewer
cases than the Eastern District of Californiakimg it easier and less expensive. As has beer
extensively documented, the Eastern DistricEafifornia is much more congested than
practically any other court in the country, incluglithe Southern Districif Mississippi. As of
March 2012, the Eastern Distrizt California had 8,208 cases pendingth nine district judges,
both senior and active, while tls®uthern District of Missisgpi had 2,136 cases pending, with

ten district judges. See U.S. Dist Courts, Caseload Statistie812, Tables C and D, available

http://www.uscourts.gov/Statistiés#deralJudicialCaseloadStatistiesderalJudicial Caseload St
stics2012.aspx; see also Mewig. Co. Ltd. v. Telebrands Corp., CIV. S-11-3153 LKK, 2012
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WL 1189765 (E.D. Cal. Apr. 9, 2012) (citing thesebad tables for evidence that California’s
Eastern District is more heavily burdened thaat tf the District of Nev Jersey, and transferrin
the case there). Additionally, since the caloés not have persorjatisdiction over NTF and
because the two entitiesearlosely linked togeth&(they share the sanpeesident), it would
benefit plaintiff greatly to conserve her resourared proceed against theo entities in the samg
suit.

Next, the undersigned turnsdonsideration of the plib factors. First, as discussed, it
evident that transfer to Missiippi would ease administratiteerdens on this already over-

burdened court. Second, California does not laallecal interest” beasgse none of plaintiff's

allegations establish that the controversy islined. Moreover, since ghagreement entered into

between plaintiff and NTF establishthat Mississippi law is to pplied to “any claim, dispute
or controversy,*® and that the agreement “shall also extend to American Truck Group, LLC
Linsday Decl., Ex. A at 6, the sawh factor (the intes in conducting diveity cases in a forum
that is at home with thewagoverning the action) and thegkth factor (the avoidance of
unnecessary conflict of laws, ortime application of foreign lawyeigh in favor of Mississippi.
The judicial system favors “havirtge trial of a diversity case infarum that is at home with thg
state law that must govern the case, ratham ttaving a court in some other forum untangle

problems in conflict of laws, and in law foreign to itself.” Van Dusen v. Barrack, 376 U.S. 6

645 (1964) (quoting Gulf Oil Corp., 330 U.S. at 50B)nally, the ninth factor weighs in favor ¢
Mississippi since it woulthe unfair to burden this state’sizens with juryduty in an action
involving claims that arose iifferent states anithvolving laws of a foeign jurisdiction.

In sum, all factors other than plaintiff'sgference are neutral or favor transfer. The
showing of inconvenience is sufficiently strofig warrant upsetting thplaintiff’'s choice of

forum.” Decker, 805 F.2d at 843. Accordipgihe undersigned would order the action

% In fact, plaintiff herself seems to referdefendants in the plural form, usually without
differentiating her allegatiorsgainst the two defendants.

19 The court notes that defendants have not invoked their arbitraticenagrewith plaintiff,
despite the seeming existence of one, and theélfactBoth parties hereby waive their right to
litigation.” Lindsay Decl., Ex. A at 8.
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transferred to Mississippi evengfaintiff could establish thisourt’s persongurisdiction over
ATG and was willing to procedtkere against ATG only.
CONCLUSION

Based on the foregoing, IT IS ORDERED that:

1. Defendants’ motion tdismiss is granted;

2. This action is transferred to the United &dDistrict Court for tb Southern District o
Mississippi.
DATED: July 26, 2013

Mm—-—%‘ﬂ-—é—
ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE

/jb_mb;0sb02510.mtd
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