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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CIRON B. SPRINGFIELD, No. 2:12-cv-2552 KIJM AC P
12 Plaintiff,
13 V. ORDER and
14 | VISMAL J. SINGH, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
171 1. INTRODUCTION
18 A. Overview
19 Plaintiff is a state prisoner, currently incarated at California State Prison, Los Angeles
20 | County (CSP-LAC), who proceeds pro se and rmfo pauperis in thiswal rights action filed
21 | pursuantto 42 U.S.C. § 1983. This action peats on plaintiff's First Amended Complaint
22 | (FAC) filed March 18, 2013. ECF No. 21. Upsereening the FAC pursuant to 28 U.S.C.
23 | 81915A(a), this court found thatappeared to state the follavg claims against the following
24 | sixteen defendants at three sgpa prisons, CSP-LAC, CalifomiState Prison Sacramento (C$P-
25 | SAC), and the CalifornidMedical Facility (CMF):
26 Plaintiff makes colorable claims afue process violations in the

gang validation investigative proceat the facilitis and/or by his
27 continued/extended placement in administrative segregation,
pursuant to 42 U.S.C. § 1983 and 28 U.S.C. § 1915A(b), against

28 CSP-LAC defendants: Investiive Services Unit (ISU)
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Correctional Officer (CO) D. Melvee; Assistant Institutional Gang
Investigator (AIGI) R. Clemons; Chief Deputy Warden (CDW) C.
Wofford; Correctional (Corr.) Capt. T.L. Cromwell; IGI Capt. D.J.
Williams; and IGI D. Romero; against CMF defendants Warden V.
Singh; CDW Brian Duffy; CDW E.Arnold; ISU Lt. T. Lee;
Correctional Counselor (CC) Il KAllen; and ISU CO Hernandez;
and against CSP-SAC defendar@®W R. Meier; Corr. Capt. R.
O’Brian; Corr. Lt. A. Konrad; and Asst. IGI C. Villasenor. Plaintiff
also makes cognizable claims dtliberate indifference to his
serious mental health conditioagainst defendants Wofford;
Clemons; Allen; Singh; Arnold; Meier.

ECF No. 24 at 2.
Currently pending are two motions filed the defendants: (1) a motion for summary
judgment premised on plaintiff's alleged failuceexhaust his administrative remedies before

commencing this action, pursuant to Rule 56, Feddeules of Civil Procedure; and (2) a motio

n

to dismiss premised on plaintiff's alleged faildoestate a claim upon which relief can be granted,

pursuant to Rule 12(b)(6), FedeRules of Civil Procedure.

This action is referred to the undersignedtéth States Magistrate Judge pursuant to 2
U.S.C. 8§ 636(b)(1)(B), Local Re1302(c), and Local General Ordgo. 262. For the reasons th
follow, this court recommendsdhdefendants’ motions be gradit@ part and denied in part.

B. Related Case

On January 28, 2014, the district judge issuBglated Case Order that related this ca
to plaintiff’'s subsequently-file case, Springfield v. Allen, Cad&. 2:13-cv-00809 KIM AC P.

See ECF No. 47. By separate findings mmbmmendations, the undersigned has recomme

that Springfield v. Allen, Case No. 2:13-cv-00808M AC P, be dismissed without prejudice t

plaintiff pursuing his duplicativelaims against defendants Allé&®ingh and Arnold in the instar
action. In addition, it is recommeded herein that plaintiff be granted leave to file a Second
Amended Complaint, to ensure inclusion of afliptiff's relevant allegations and claims again
these three defendants as well as the atéfendants retained in this action.

I

! This portion of the court’s prior order is quibteith minor edits to maintain consistency with
references in the instant findings and recommeoids. These edits include the correct spellin
of defendant O’Brian’s name.
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Il. ALLEGATIONS OF THE FRST AMENDED COMPLAINT (FAC)

Due to the length and detail of the verifiedC, as well as its oresion of pertinent facts
that are otherwise apparent in plaintiff ssmerous exhibits, thisummary of plaintiff's
allegations includes referencedhis exhibits and the informtian contained therein._See n. 6,
infra.

The FAC alleges that on March 21, 2011, ddnt CSP-LAC ISU CO Mebane initiated
an investigation into plaintiff's interactiomgith another CO cazerning possible criminal
activity. In an effort to obtai plaintiff's cooperation, defendaktebane placed plaintiff in the
Administrative Segregation Unit (ASU). Qime morning of March 30, 2011, plaintiff was
released back to the general population. Supporting Classificatio@hrono CDC 128-G, dated
March 30, 2011, was signed by defendant CSP-ICAW Wofford, and notethat plaintiff was
released back to the general population basedeotermination of the criminal investigation
against him. ECF No. 21 at 28.

However, on the afternoon of March 30, 2011, defendant CSP-LAC IGI Romero,
defendant CSP-LAC AIGI Clemorad another CO entered plaffii cell, took photographs of
plaintiff's body, and informed plaintiff that if hé&idn’t cooperate in thmvestigation, he would
“do life in the SHU” (Segregated Housing Unifdn the same day, defendants initiated a gang
validation investigation against plaintifipd issued a CDC 114-D (ASU Placement Notice)
authorizing plaintiff's placement in the ASUhe CDC 114-D was prepared by Lt. Porter on
behalf of Lt. Thomas; defendant Romero signeddhm with a notation thate served a copy on
plaintiff March 30, 2011 at 2:32 p.m._Id.48. The March 30, 2011 CDC 114-D was approved,
signed and dated by defendant CSP-L@@&r. Capt. Cromwell on April 11, 2011.

Plaintiff alleges that he was not infoechof the CDC 114-D until April 3, 2011, by Cory.

L=

Sgt. Diaz, and was not served with it untilrAd3, 2011, upon plaintiff's request. Plaintiff alsc
asserts that his ICC hearing the March 30, 2011 CDC 114sas not held until May 5, 2011.
Id. at 9-10.

On May 23, 2011, a classification staff remstive recommended3f-day extension of

plaintiff’'s ASU placement. ECF No. 21 at I@@). However, on June 13, 2011, defendant AlGl
3




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Clemons recommended a 90-day asten due to the ongoing investigon of plaintiff's alleged
gang activity. _Id. at 10, 71. On June 16, 2011, putsozen ICC meeting #t included plaintiff
and a Staff AssistanGDW Wofford approved a 90-day extension of plaintiff's ASU placeme
pending completion of plaintiffgang validation package by defendan@| Clemons. _Id. at 10
72.

Plaintiff relies on these events to ghethat defendants Mebane, Romero, Clemons,
Cromwell, and Wofford denied plaintiff dueqmess and were deliberately indifferent to
plaintiff's mental health neadby obtaining and extending plaifig initial ASU confinement.
Id. at 9-10, 16-7.

On July 22, 2011, defendant AIGI Clemanghored a General Chrono concerning the

status of the investigatanto plaintiff's gang activity and plaiiff’'s mental health treatment. _Id.

at 79. The Chrono provided pertinent part_(id.):

On March 30, 2011, [plaintiff] . . . vgaretained in [the ASU] at
[CSP-LAC] due to an ongoing ingggation by the CSP-LAC [IGI].
... [1] On April 5, 2011, Springfield was placed on suicide watch
and re-housed in the Correctional Treatment Center (CTC)
Infirmary. On April 14, 2011, Springfield was transferred to the
California Medical Facility (CMF) on Mental Health Crisis bed
status. On April 22, 2011, Springfiewas transferred back to LAC
and re-housed in Ad-Seg. Quane 16, 2011, Springtd was again
placed back on suicide watch anaizgre-housed back in the CTC.

On June 21, 2011, the investippn was completed by this
investigator relevant to Springfield’s association with the Black
Guerilla Family [BGF]. There is sufficient evidence to submit a
validation package to the Office Gbrrectional Safety (OCS). Part

of the validation investigation reges that Springfield review the
investigation documents for 24 hrsuand submit a written rebuttal

to the evidence which he disagreath. Per Departmental policy,
while housed in the infirmary on Suicide Watch, Inmate Springfield
could not possess a pen or pencil lics personal safety. On June
24, 2011, Springfield was removed from Suicide Watch status
pending transfer to the Departmenthdéntal Health (DMH). 1t is

my opinion at this time that Inrt& Springfield is utilizing the
[DMH] as a means to avoid the validation process. Springfield will
be served the validation evidengwior to transfer to DMH.
Because Springfield was removed from Suicide Watch on 6-24-11,
he can now possess a pen or pencil allowing him to submit a
rebuttal to the validation evidencel'he activities and associations
of Inmate Springfield will continue to be monitored and
documented wherever gang activity is suspected.

nt
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Plaintiff contends that defendant Clemons violateddlie process rights and was

deliberately indifferent to platiff's mental health needsy maliciously and vindictively

continuing plaintiff's illegal confinement and denyipintiff mental healthreatment._Id. at 17},

see also id. at 20-1.

On August 3, 2011, the CMF Psychiatric @al Assessment Team (CAT) informed
CSP-LAC (specifically, Dr. Musinayho had referred plaintiff) thaaintiff “met the criteria for
admission” into CMF’'s DMH Acute Care Progrand was “approved for transfer.” Id. at 78.
Plaintiff was transferred to CMF/DMH on August 5, 2011.

On August 25, 2011, plaintiff's case fad were considered by a CMF Unit
Classification Committee (UCC) cmad by defendant CMF CC Il Allen. Plaintiff contends th
defendant Allen, “in transaction with” defendants Mebane, Wofford and Clemons, violated
due process rights and was delibelsaindifferent to plaintiff's mental health treatment needs
maliciously and vindictively continuing plaintifftlegal confinement, ashby depriving plaintiff
of access to mental health tie@nt by retaining his maximum stedy status. Id. at 10-1, 17-8

Specifically, plaintiff allegeshat defendant Allen violated his due process when she:

(1) Deprived the plaintiff of thepportunity to present documentary
evidence, request witnesses, recavstaff assistant, (2) Failed to
release the plaintiff from Ad-Seagfter reviewing his case factors,
and (3) unlawfully continued the plaintiff[’s] atypical confinement
without “some evidence” with “some indicia of reliability;” or
sufficient evidence and reliance infigation to support her decision.

Id. at 10-1. In addition, plairitialleges that defendant Allemas deliberately indifferent to

plaintiff's serious mental health needs when she:

(1) Deprived the plaintiff of access to mental health treatment by
failing to temporarily reduce hisustody in accordance with his
PSY/U[A] designation, [and] (2) unlawfully continued the
plaintiff['s] atypical confinemen on cuff status in P-2 Acute
Psychiatric Program (APP) whehme suffered injury Exhibit R.

Id. at 18.
i
i
i

at
his
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Review of the underlying CDC 128-G Chrono rates that plaintiff wa“in absentia per
C.C.R. § 3375(3)(B)for a DMH review on this date . . . based on committee considering all
clinical assessments and input related to Stibjearrent required Acute care. A pre-committs
conference was conducted with Subject in ordexpdagn the UCC process . ..." Id. at 73. It
was noted that plaintiff “arvied at CMF/DMH on 8/5/2011 from SVSP-IV via LAC-ASU as a
PSY/RTN.” Id. The UCC, per defendant Allercttled in pertinent patd “[a]ccept [plaintiff
for] CMF/DMH acute care program for psychiattreatment and return from SVSP-IV via LA(
ASU. Maintain Max Custody. . ..” Id.

The exhibits to the FAC also includeSeptember 28, 2011 “Petition for Judicial
Determination Re: Involuntary Medication,” submittey CMF psychiatrist Dr. Shirzai, for an
interim order authorizing the adnistration of involuntary psychaipic medication to plaintiff
until the matter was decided on the merits. It n@ted that plaintiff had a “recent history of
suicide attempts, including cutting his wrists, swallowing sharp metallic objects, and hangi
attempts,” id. at 88, and that involuntarydreation had been initiated on September 12, 201
and authorized for an additional 21 days. A hearing was scheduled for October ,1804t..

80-90.

Plaintiff next contends that on DecemBB@, 2011, defendant CSP-LAC IGI Corr. Capt.

Williams denied plaintiff due process and was debbay indifferent to plaintiff’'s mental health
needs by failing to provide plaifftwith a written record of his Valation package 14 days befo
it was submitted to the OCS. Id. at 11.

Plaintiff also contends, wibut a date of occurrence, that defendant CMF-ISU Lt. Leg

violated plaintiff's dugprocess rights when he:

2 Cal. Code Regs., tit. 15, § 3375(3)(B) provid&Ehe inmate is physically incapable of
appearing before the committee, or is determimed psychiatrist to be mentally incompetent
and cannot understand the pose of the hearing.”

% The exhibits to the FAC also includé/arch 6, 2012 CDCR 7368 re. tiice of Intent to
Renew Court-Ordered Medicatiorwhich states that the “curreoburt order for involuntary

psychiatric medication expires on 05.15.12,” arehtdies a hearing date of May 3, 2012. Se¢

ECF No. 21 at 91- 103. The current record dusgeveal the outcomes of these petitions.

6
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(1) Presented an insufficient and unreliable validation package to
CMF Warden V. Singh empty of “some evidence” with “some
indicia of reliability,” (2) Recommended Warden V. Singh to
continue the plaintiff('s] atypida confinement, (3) Failed to
investigate documentary evidenemd interrogate witnesses, (4)
Failed to respond to éhplaintiff['s] Form 22 (Inmate Request)
Exhibit D, and (5) Failed to issuthe plaintiff a written record.

Id. at 12.

Plaintiff next alleges that on Janudry, 2012, at a CMF ICCdaring, defendant CMF
Warden Singh, “in transaction with” defendaAtien, Wofford, Clemons, Lee, and CMF-ISU
CO Hernandez, maliciously and vindictively continued plaintiff’s illegal confinement. Id. at

2, 18-9, 67. Specifically, plaintiff alleges thafeledant Singh denied him due process when

(1) Prohibited the plaintiff from participating in the discussion of
the ICC hearing, (2) Deprived th®aintiff of the opportunity to
present documentary evidence, resfuwitnesses, receive a staff
assistant, (3) Accepted ISUCorrectional Lt. T. Lee[s]
recommendation as fact withoutvestigating other evidence, and
(4) Unlawfully continued the platiff[’'s] atypical confinement on
Discretionary Program Status (DR&j}hout . . . sufficient evidence
and reliable information to support his decision.

Id. at 11-2. Plaintiff also altges that defendant Singh was deldtely indifferentto plaintiff's

serious mental health needs when he:

(1) Deprived the plaintiff of access mental health treatment by
failing to temporarily reducethe plaintiff's] custody, (2)
Knowingly allowed the plaintiffto actively decompensate, (3)
Unlawfully denied CMF-CAT [] pgchiatric referral, (4) lllegally
continued the plaintiff['s] atypical confinement on DPS, despite the
plaintiff['s] treating clinician input.

Id. at 19.

Plaintiff alleges that on January 18, 2012, ddént Singh again violatgdaintiff's rights,
in part by adhering to the recommendation of déént Lee that plaintiff be interviewed by the
Office of Internal Affairs (OIA). Plaintiff stats that he was interwied by an unidentified OIA
agent on January 19, 2012 and again threaterthdife in the SHU. _Id. at 13, 19.

Plaintiff also alleges thatefendant Singh denied him du@gess when he “didn’t allow
the plaintiff to participate” at the January 2812 CMF-ICC hearing, artiat Singh continued {

be deliberately indifferent to plaintiff's setus mental health needs when, “on January 18, 20
7

11-
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during a CMF-ICC/IDTT hearing Exhibit F, p.2, Wd&n V. Singh denied CMF/CAT psychiatri
referral by unlawfully affirming his Januafyl, 2012 committee decision,” id. at 12, 19.

On January 25, 2012he CMF ICC denied plaintiff' sequest to participate in DMH'’s
Unit P-3/ICF program without physicedstraints._Id. at 64. Plaintiff was in attendance, as w
defendants CC Allen and CMF @DArnold. The meeting, chad by defendant Arnold, was
convened for the purpose of considering pléistiparticipation at CMF in the DMG P-3/ICF
Program without (w/0) the use of physical or medtarestraints.”_ld.The ICC declined to

authorize removal of plaintiff's straints for the following reasons:

[l]t is ICC’s opinion that due to the inmate’s current validation
processing, coupled with concerns of a high placement score of 205
points (having been chargedhda found guilty of Serious RVR
charges in the past, which haspkenim at a Level-IV overall
scores), committee believes he carsadely participate, within this
particular program at this time. Due to the current validation
process, it is in the interest of sgfand security that this inmate be
retained on ASU status, while housed at DMH.

Id. The ICC noted plaintiff'sancerns that his ASU status rendered him “unable to participate

[in] the ‘full potential’ of the program,” butpined “that the use oéstraints and limited
movement within the DMH program will not takevay from the treatment that DMH provides
inmate patients.”_Id. Plaintiff alleges thptirsuant to this desion, defendant Arnold, “in
transaction with” defendan&ngh, Allen, Lee, Mebane, Clemons and Hernandez, deprived
plaintiff of his due process rights and was deblbely indifferent to plaitiff's mental health

needs, by continuing plaintiff's unlawful coniment, and unlawfully modifying plaintiff's

classification status.dl at 13, 19-20. Specificgll plaintiff alleges that defendant Arnold deni¢

him due process when he:

(1) Deprived the plaintiff of the opptunity to present documentary
evidence, request witnesses, reeea Staff Assistant and have
his declaration recorded, (Zyailed to investigate the due
process violation regarding theritten record, (3) Unlawfully
continued the plaintiff[’s] atyial confinement on DPS without
“some evidence with “some religbindicia of reliability;” or

* As indicated on several othemies of this chrono in the reh the date was mistakenly notg
as 1/25/11 rather than 1/25/12.

ere
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sufficient evidence and relibb information to support his
decision, (4) unlawfully changeddlplaintiff[’s] classification
status from PSY/DMH to ASU/DMH, and (5) Failed to
discontinue the plaintiff “RE” (Rcially Eligible) designation.

Id. at 13. In addition, plaintiff alleges thd¢fendant Arnold was dekipately indifferent to

plaintiff's mental health needs when he:

(1) Deprived the plaintiff of access mental health treatment by
failing to temporarily reduce thgaintiff['s] custody in accordance
with his PSY/UA designation, (Xnowingly allowed the plaintiff
to actively decompensate, (3) Unlawfully denied CMF-CAT
psychiatric referral, (4) lllegally continued the plaintiff[’s] atypical
confinement on DPS, and (5) Wjally changed the plaintiff[’s]
classification from P$/DMH to ASU/DMH.

Id. at 20.
On February 9, 2012, plaintiff was formallglidated as a member of the BGF prison
gang. _ld. at 75 (noting that the validatwwas based on a package submitted December 30, ?

by defendant CSP-LAC IGI Williams). See aldoat 77; but see ECF No. 35-8 at 49 (validat

formalized March 19, 2012; plaintiff informed on April 9, 2012).

Significantly, however, a decision in onepdintiff’'s administréive appeals on May 14,
2102 noted that OSU had rescinded plaintiff's \atiioh package in recogion that plaintiff had
been denied due process. See ECF No. 3%8-80. The rescission wasthout prejudice to a
renewed validation package complying with dueceiss standards; however, the record conte
no allegations or evidence that a new validation process was initiated.

Thereafter, on June 6, 2012, the CMF ICC aped plaintiff's participation in CMF’s
“DMH/ICF-VPP Program” “without restraints.1d. at 74. Plaintiff’'s custody status was
temporarily reduced to “CLOSE A” for “DMH/ICEell programming purposes only.” Id. The
decision noted that “[u]pon DMHZF discharge [plaintiff's] cstody will revert back to MAX
based on said pending gang validation.” Tdhe subject CDC 128-G Chrono was signed by
defendant CMF CDW Duffy, and otlee Plaintiff contends that Duffy acted maliciously and
vindictively, without due process and with deliéie indifference to platiff's mental health
needs in continuing plaintiff'8legal confinement upohis anticipated trasfer from CMF.

Plaintiff also contends thats\comments at the June 6, 20E2ating, and his declaration, were
9
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not recorded on the subject CDC 128-G Chrono. Id. at 13-4.

Plaintiff was transferretom CSP-LAC to CSP-SAC on July 28, 2012, and admitted |nto
a Mental Health Crisis Bed Unit._Id. at 7Plaintiff alleges that, on August 31, 2012, defendgnt
CSP-SAC AIGI Villasenor unlawtly reissued a CDC 128-B-2 Gtmo on plaintiff. _Id. at 14
(citing id. at 75). A CDQ28-G Classification Chrono dat&eptember 4, 2012, documents
plaintiff's alleged refusal to appear befahe CSP-SAC ICC/IDTT [Interdisciplinary Treatment
Team] for a “Vitek hearing® on August 31, 2012. Id. at 78he subject Chrono, signed by
defendants CSP-SAC CDW Mej€€SP-SAC Corr. Capt. O’Brian and others, noted
approval of plaintiff's prospectivigansfer back to DMH, Id. Rintiff alleges that this chrono
demonstrates that Meier deniediptiff due process and was deliagly indifferentto plaintiff's
mental health needs. Id. at 15, 20.

Plaintiff alleges that on September 10, 2012¢nl@ant CSP-SAC Corr. Lt. Konrad denied
plaintiff due process and was deiately indifferent tglaintiff's mental lealth needs when he
authored a CDC 114-D (ASU Placement Notice)ding that plaintiff be housed in the ASU
based on plaintiff's (apparently rescinded) gang validation dated February 9, 2012. Id. at L5-6.
The chrono noted that plaintiff would be seerthy ICC within 10 days. Id. at 77. CSP-SAC
Corr. Capt. O’'Brian approved tlohrono on September 11, 2012. Id.

Based on these factual allegations, plaintiff contends that his ongoing restricted
confinement at each prison, pursuant to the numenisaiéenged official meetings and decisions,
and the process of his gang validn, violated plaintiff’'s Foueenth Amendment rights to due
process. Plaintiff also contends that his maximum custody status at each prison, particularly
while receiving mental health treatment at CMé&nstituted cruel andnusual punishment in
violation of the Eighth Amendment. By thastion, plaintiff seekpunitive damages and the

following injunctive relief: the court’s in cagna review of the confidential source items

> |n Vitek v. Jones, 445 U.880, 493-96 (1980), the Supreme Gdweld that the involuntary
transfer of a state prisonerdcstate mental hospital implicatéserty interests under the Due
Process Clause of the Fourteenth Amendmentcserfiti to require certain procedural safeguargs
prior to the transfer.

10
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underlying each Form CDC 1030 submitted in suppbplaintiff's initially-proposed gang
validation; an order requiring defendantglisclose all informat@n underlying any new gang
validation notice; an order excugi plaintiff from any rquirement to provide a written rebuttal
response to any new evidence allegedly in supgdris gang validation, thus according plaint
the right to be free of self-inenination; an order expunging fromgohtiff's Central File any dat
that identifies plaintiff as a g@ associate; an order requiring plaintiff's immediate release fr
Administrative Segregation ardreduction in his classification to “Close B;” and an order
directing that plaintiff have imnukate access to mental healtbatment. ECF No. 21 at 5, 23.
[ll. MOTION FOR SUMMARY JUDGMENT

Defendants move for summary judgment ongfeind that plaintiff fded to exhaust his
administrative remedies as to all claims defendants with the exciggn of his due process
claim against defendant Lee. See ECF No. &1228; ECF No. 67 at 3. Plaintiff filed an
opposition, ECF No. 63; defendants filed a repgF No. 67. Plainti thereafter filed a
surreply, ECF No. 74, which defendants move to strike, ECF No. 75.

A. Surreply

The Local Rules do not authorize the routine filing of a surreply. Nevertheless, a di
court may allow a surreply “where a valid reasansuch additional briefing exists, such as

where the movant raises new argumentssimgply brief.” _Hill v. England, 2005 WL 3031136,

*1 (E.D. Cal. 2005); accord Norwood v. Bgef013 WL 3330643, at *3 (E.D. Cal. 2013)

(granting the motion to strike the surreply besmatdefendants did not raise new arguments ir
their reply that necessitated additional argument fpamtiff, plaintiff did not seek leave to file
a surreply before actually filing it, and the amgents in the surreply dwot alter the analysis
below”), adopted, 2013 WL 5156572 (E.D. Cal. 20118)the present case, defendants did no
raise new arguments in their reply brief, pldfrdid not seek leave tlile a surreply, and his
arguments therein do not impact the court'sysial For these reasons, defendants’ motion t
strike plaintiff's surreplyECF No. 75, is granted.

i
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B. Leqgal Standards

1. Legal Standards for Summary Jombant Motions Under Fed. R. Civ. P. 56

Summary judgment is appropriate whenrtine@ving party “shows that there is no genui
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogagmrswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissibleeswé to support the fact.” Fed. R. Civ.
P. 56(c)(1)(A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party's case, and on which thég pall bear the burden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessaryders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_lId. at 323.
If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
12
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of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mareover, “[a] Plaintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@bntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).
In evaluating the evidence to determine whethere is a genuine isswf fact,” the court

draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

® In addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttiesttion of the exhibitattached to plaintiff’s
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be madenaidsible at trial may be consiced on summarydgment); see
also Aholelei v. Hawaii Dept. d?ublic Safety, 220 Fed. Appx. 6/&¥2 (9th Cir. 2007) (district
court abused its discretion in nainsidering plaintiff's evidence at summary judgment, “which
consisted primarily of litigation and admimistive documents involving another prison and
letters from other prisoners” which evidence cooé made admissible taal through the other
inmates’ testimony at trial); see Ninth CircRitile 36-3 (unpublished Ninth Circuit decisions
may be cited not for precedent but to indidabev the Court of Appeals may apply existing
precedent).

13
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Walls v. Central Costa County amsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curial

It is the opposing party’s obligian to produce a factual prediegtom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts. ... Where the record takas a whole could not lead a ratibtvéer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another partyassertion of fact, as
required by Rule 56(c), the court may ... consitlerfact undisputed for purposes of the moti
...." Fed. R. Civ. P. 56(e)(2).

2. Leqgal Standards for Exhaustion

a. Prison Litigation Reform Act

Because plaintiff is a prisoner challenging the conditions of his confinement, his clajms

are subject to the Prison Litigation Reformt A&PLRA"), 42 U.S.C. § 1997e(a). Under the
PLRA, “[n]o action shall be brought with respéatprison conditions under section 1983 of th
title, or any other Federal lawy a prisoner confined in anyiljgorison, or other correctional

facility until such administrative remedies as are available are exhnduded.S.C. § 1997e(a)

Porter v. Nussle, 534 U.S. 516, 520 (2002) (“8§8 198/« exhaustion requirement applies to al|

prisoners seeking redress for prison circums&soc®ccurrences”). “The PLRA mandates thé

inmates exhaust all available administrative réie® before filing ‘anysuit challenging prison

1t

conditions,’ including, but ndimited to, suits under 8 1983.” Albino, 747 F.3d at 1171 (quoting

Woodford v. Ngo, 548 U.S. 81, 85 (2006)).

Failure to exhaust is “an affirmative deferthe defendant must plead and prove.” Jor

v. Bock, 549 U.S. 199, 204 (2007). “[T]he defentburden is to prove that there was an
14
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available administrative remedyndithat the prisoner did not exis that available remedy.”
Albino, 747 F.3d at 1172. “[T]here can be no ‘absence of exhaustion’ unless some relief r

available.” Brown v. Valoff, 422 F.3d 926, 937 (@hr. 2005). Therefore, the defendant mus

produce evidence showing that a remedy is availasl@a practical matter,” that is, it must be
“capable of use; at hand.”_Albino, 747 F.3d at 1171.

In reviewing the evidence, the courtlwonsider, among other things, “information
provided to the prisoner concerning the operatibtine grievance procedure.” Brown, 422 F.3
at 937. Such evidence “informs our determinatibwhether relief was, as a practical matter,

‘available.” Id. Thus, misleadg — or blatantly incorrect — insictions from prison officials on

how to exhaust the appeal, especially whenrnbiuctions prevent exhaustion, can also excus

the prisoner’s exhaustion. Albino, 747 F.3d at 1173.

Finally, “[e]xhaustion should be decidedfetsible, before reaching the merits of a
prisoner’s claim. If discovery is appropriatee district court main its discretion limit
discovery to evidence concerning exhaustion,iteauntil later — if it becomes necessary —
discovery directed to the meri$ the suit. . . . If a motiofor summary judgment is denied,
disputed factual questions relendo exhaustion should bedded by the judge, in the same
manner a judge rather than a jury decides dispfatgtdal questions relevant to jurisdiction anc
venue.” _Albino, 747 F.3d at 1170-71 (citations omitted).

b. California Requlations

Exhaustion requires that the prisoner congpthe administrative review process in

accordance with all applicableqmedural rules. Woodford v. Ngo, 548 U.S. 81 (2006). This

review process is set forth in California reguas that allow a prisoner to “appeal” any actior
inaction by prison staff that hda material adverse effect upbrs or her health, safety, or
welfare.” Cal. Code Regs. tit. 15, § 3084.1(a). idmate must file the ihial appeal within 30
working days of the action being appealed, anthbst file each administiiae appeal within 30
working days of receiving an adversecgsion at a lower level. Id. § 3084.8(b).

The appeal process is iaited by the inmate filing a %m 602,” the “Inmate/Parolee

Appeal Form,” “to describe thspecific issue under appaald the relief requested.” Id.
15
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8§ 3084.2(a). The inmate is limited to one issueetated set of issues per each submitted app
form, and to the space provided on the forrddscribe the issue amagdtion requested. Id. §
3084.2(a)(1), (2). The inmate is tasked withirig all staff members allegedly involved in the
challenged matter and describe their respeativelvement._Id. § 3084.2(a)(3). The inmate is
requested to provide each “stafember’s last name, first initiditle or position, if known, and
the dates of the staff member’s involvamin the issue under appeal.” Id.

Each prison is required to have an “appealordinator” whose job is to “screen all
appeals prior to acceptance and assignmemefoew.” 1d. 8 3084.5(b). If the appeals
coordinator allows an appealgo forward, the inmatsust pursue it through the third level of
review before it is deemed “exhausted.” Id. 88Q(b) (“all appeals araibject to a third level
of review, as described in section 3084.Fpl®administrative remedies are deemed

exhausted”).

C. Undisputed Facts

Unless otherwise noted, the following faate expressly undisputéy the parties or
found to be undisputed pursuant tistbourt’s review of the evidende.

* From March 2011 through December 2012, plaintiff did not file any medical heal

appeals at CSP-LAC, CSP-SAC or CME. See L.D. Zamora Decl., ECF No. 35-6 at 1-2 (all

prisons);_see also W. Harris Decl., ECF No. 35-7 at 1-2 (CMF).

* From March 2011 through December 2012, plaintiff did not file any CDC 602 ap
at CSP-LAC or CSP-SAC. See B. Harris DEEICF No. 35-3 at 1-&nd Ex. A (CSP-LAC);
Lynch Decl., ECF No. 35-5 at 1-3, and Ex. A (CSP-SAC).

* From March 2011 through December 2012, plaintiff filed three CDC 602 appeals
CMF that were taken to the Director’s or Thirevel Review (TLR)._See J. Zamora Decl., EC

No. 35-8 at 1-3, and Exs. A through see also Milliner Decl., ECF No. 35-4 at 1-3, and EXx. A

" Defendants’ Statement of Undisputed FaEGEF No. 51-3, relies in part on declarations anc
exhibits submitted in support of defendants’ prration to dismiss, see ECF No. 35. In addit
to the allegations of his verified FAC, ECF Nxi, plaintiff has submitted a statement of Mate
Facts Not in Dispute, ECF No. 63 at 31-3.
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* First, on September 22, 2011, plaintiff submitted Appeal Log No. CMF-11-01421
challenging the “ICC decision/liggal Confinement” issued Manc30, 2011. This appeal was
denied on TLR on November 29, 2012.

e Second, on December 31, 2011, plasuifimitted Appeal Log No. CMF-12-00080,
alleging “illegal confinement” and that defend&ete ignored plaintiff's requests to review his
gang validation package. This appe/as denied on TLR on August 17, 2012.

e Third, on July 10, 2012, plaintiff submitted Appeal Log No. CMF-12-01680,
challenging the June 6, 2012 decision authoriplagntiff to program without restraints but
requiring that plaintiff's custodgtatus revert back to maximum at the conclusion of his CMF
program participation. This appeal was caleckas untimely at the TLR on September 23, 2(

and plaintiff did not challengthe cancellation decision.

» Plaintiff filed the initial complaim this action on December 28, 2012. ECF No. 12.

D. Analysis

Defendants place significant reliance on$upreme Court’s holding in Jones v. Bock,
supra, 549 U.S. at 218, that the requirementadninistrative exhaustion are defined by the

rules of each institution, not by the PLRA. The Court held:

[Tlo properly exhaust administree remedies prisoners must
“‘complete the administrative review process in accordance with the
applicable procedural rules,” las that are defined not by the
PLRA, but by the prison grievanpeocess itself. Compliance with
prison grievance procedures, therefas all that is required by the
PLRA to “properly exhaust.” Thével of detail necessary in a
grievance to comply with the grievance procedures will vary from
system to system and claim to claim, but it is the prison’s
requirements, and not the PLRA, that define the boundaries of
proper exhaustion.

Jones, 549 U.S. at 218 (quoting Wamrdfv. Ngo, 548 U.S. 81, 88 (2006)).

Defendants rely here on Cal. Code Retifs15, § 3084.2(a)(3), which provides: “The
inmate or parolee shall list @taff member(s) involved and shdescribe their involvement in
the issue . . . [including] the $tanember’s last name, first indi, title or position, if known, and
the dates of the staff member’s involvemernthi@issue under appeal.” Defendants argue thg

plaintiff identified only one of the sixteen defentiam his administrativappeals. Specifically,
17
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defendant Lee was identified in the initial fganation of issue” in Appeal Log No. CMF-12-

00080. Defendants contend that all other defenddnutsld be dismissedbause plaintiff failed

to comply with 8 3084.2(a)(3), and therefore failed to exhaust his claims as to defendants pther

than Lee.

This court takes a broader view. The renmgjianguage of the cited regulation provids

14
0

“If the inmate or parolee does not have thguested identifying information about the staff
member(s), he or she shall provide any otheill@wa information that wuld assist the appeals
coordinator in making a reasonable attempt émidly the staff member(s) in question.” 1d., 8
3084.2(a)(3). This language allows for the idécdtion of staff subsequent to the initial
submission of an appeal. It is not unreasamédnl such identification to take place during the

course of exhausting an appeal. Seed@av. Alcaraz, 2015 WL 1013575, *11 n.11 (E.D. Cal|

2015) (“a given appeal may be clarified over ¢bearse of interviews and official written
responses as the appeal moves through tleegsaf administrativexaaustion”);_see also,

Goolsby v. Gonzalez, 2014 WL 7272765, *13 (E.D. @alL4) (“the purpose dhe interview is

to clarify the issue or issues addressed irafipeal”). Absent anxgress requirement to the

contrary — which, despite defendsinthetoric, does naxist in the Califania prison regulations

— “exhaustion is not per se inadequate simplgaoise an individual later sued was not named|in
the grievances,” Jones, 549 U.S. at Zk%®ny particular stage of review.

For the reasons that follow, liberally constig the allegations gflaintiff's appeals and
drawing all inferences reasonably supported byeth@ence in plaintiffs favor, the court finds
that plaintiff’'s pursuit of two of the three egfied appeals exhaustdis due process and
deliberate claims against ninetbk sixteen named defendants.

1. Appeal Log No. CMF-11-01421

In this appeal, submitted SeptemBgr 2011 and designated a challenge to “ICC
Decision/lllegal Confinement,” plaintiff soughtdetermination that he was “being confined

(Falsely Imprisoned) under crueehd unusual circumstances,” andaavard of damages. Plaintiff

explained that after his arrival at CMF iugust 2011, he was informed by a CDC 128-G Chrono

that his validation package remainechgi@g at CSP-LAC. Plaintiff stated:
18
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| was never given a 72-hour nmai or pres[lented with the
opportunity to attend my initialdC hearing. For ICC not to allow
me to participate in my ICC heagrhas had an adree [e]ffect on
my welfare by illegally keeping me [in] ad-seg status without valid
chronos to support an allegationpgsfson gang association.”

ECF No. 35-8 at 10, 12 (citatioositted). Plaintiff requested that he be “brought before an

Classification to determine my custody statusreleased from ad seg and have all credits

restored . . . returned to AIA&us and placed on the support services priority.” 1d. at 10, 12.

This appeal was partially granted omsEiLevel Review (FLR), on December 5, 2011,
defendant CMF CDW Arnold, onéhground that plaiiff would be scheduled for an ICC
meeting “to discuss your MAX Custodyatus.” Id. at 22-3. The R.informed plaintiff that he
had “failed to provide sufficient evidence tapport your allegation dfeing wrongly classified
as MAX custody . . . . Furthermore, your gangdation packet is still pending, therefore, the
MAX custody status is deemed appriate for you.”_Id. at 23. hFLR noted that plaintiff was
served with a Gang Validation Package thekvwef December 5, 2011, by defendant ISU CO
Hernandez. Id. at 22.

Following FLR, a Modification Order was geated, scheduling plaintiff for ICC review
which was held in plaintiff's presence danuary 25, 2012. 1d. 24. The resulting ICC
decision, issued by defendant CMF CC Allen, was ‘Watle [plaintiff] is housed at CMF in the
DMH/Acute Programs he will retain Max custoplgnding the validation process for associatig
with the BGF.” _Id.

In seeking SLR, plaintiff challenged daftant Arnold’s FLR desion. Plaintiff noted
that he had been referred to CMF to obtaamd-Term Intermediate Treatment for his mental
health needs; that the January 25, 2012 ICC delighgrdefendant Allen) improperly focused
responding to plaintiff's appealtteer than his custody/treatmermeaus; that plaiiff was being
improperly retained in Max custody based@®P-LAC’s March 30, 2011 CDC 114-D; that thg
was no operative CDC 114-D to justify plaintifEsirrent custody status; that defendant Arnol

“specifically based the ICC heag on a pending validation paade | respondeao (sic) twice

8 The appeal incorrectly references the?5.11” ICC decision.ECF No. 35-8 at 11.
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[and] ISU has failed to notify miéthis illegal validation packge was accepted or rejected by
OCS;” that Arnold and the OCS were conspiringiéep plaintiff “illegally confined;” and that
plaintiff's Max custody status haah adverse effect on his mentaalth program participation.
ECF No. 35-8 at 11, 13. Plaintiffqeested that he receive treatmé@at my mental illness in thg
High Custody treatment facilityationed on P-3.”_Id. at 13.

The appeal was partially granted ®acond Level Review (SLR) on March 9, 2012, by
Correctional Counselor Shaw on behaltlefendant CMF Warden Singh, on the ground that
plaintiff was receiving treatment for his menitadess. The decision acknowledged that, upon
plaintiff's arrival at CMF, a “Unit Classificadn Committee (UCC) held DMH Program Reviev
in [plaintiff's] absentia where it was determintét the Appellant’s level would be retained at
Max . . . based on his Max custody status uponalrand the pending gamglidation process.”
ECF No. 35-8 at 26. The SLR decision noteat ticMF did not issu¢he Appellant a CDCR
114-D ASU Placement Notice as he is hergofychiatric treatment,” and that, “[l]f the
Appellant believes that his CDCR 114-D ASla&tment Notice is invalid, he may appeal the
issue with LAC.” 1d. Thus, the SLR decision fouhdt plaintiff's “requesto be released from
ASU is a moot issue because he is not iA8b rather the Appellant is in a DMH treatment
facility . . . an inpatient psychiatric facility,’nd plaintiff was receiving mal health treatment.
Id. Plaintiff was informed that he would be “notified of his validastetus when the OCS has
completed their process andhgeates a CDCR 128-B Chrono to advise the Appellant of the
outcome.” Id. at 27.

Plaintiff challenged defendafingh’s SLR decision to retain him in Max custody statt
He noted that defendant Singh, at a regularly scheduledané€xfing on January 5, 2012, had
previously denied plaintiff's request teaeive psychiatric thapy in the High Custody
Intermediate Program. Plaintiff stated that, had he been accorded the opportunity to presg
evidence at his initial ICC meetinige would have been able to show that he was released fr
CSP-LAC’s ASU to the gendrpopulation on April 1, 2011hased on the March 30, 2011 CD(
128-G Chrono; and that, because plaintiff didkgredw the outcome of his validation package,

had no other documentation to present on his helrddiintiff asserted that the inability to
20
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participate fully in the CMF treatment progranathhad an adverse effect on my welfare . . .
causing my mental and emotional state to decosaieri Id. at 11, 13. &ntiff requested that
he receive treatment in the Step Program.” 1d. at 13.

The appeal was denied on TLR by nondefenhd#icials with the CDCR Office of

Appeals on the following grounds:

[T]he SLR did in fact provide thappellant with a clear explanation
to why he was being retained on Maximum custody. More
specifically, the appellant was informed that pending his validation
process, past disciplinary hisyprand classificatin score of 205,
Level IV, he would be retained on Maximum custody.

Id. at 8. The TLS declined to address new issues raised by plaintiff in his challenge to the

Defendants contend that “Springfield’s is$imethis appeal] was #t he was not given
notice or the opportunity to attd his initial ICC hearing on Mah 30, 2011.” ECF No. 51-2 at
8. However, defendants’ narra@nstruction is not supported. Asted at the SLR, CSP-LAC
not CMF, issued the March 30, 2011 CDC 114-D ASU Placement Notice, and plaintiff was
informed that he could challenge that matteydhtough CSP-LAC. Momver, as explained to
plaintiff in the SLR, plaintiffs custody status and related tre@nt parameters at CMF did not
rely on CSP-LAC’s CDC 114-D, but on other factoee ECF No. 35-8 at 26. Thus, this apy
is reasonably construed as a due process chaltergaintiff’'s custodystatus at CMF and the
implications of that status ondmature and quality of plaintiffisiental health treatment.

Further, this appeal isasonably construed to exhaustgh claims against defendants
Singh, Arnold and Allen. Although plaintiff cannsifate a due process claim against these

officials solely because they partiated in reviewing plaintiff's appedleach of these officials

° As a general rule, a defendant’s participatiothe administrative kéew or denial of a
plaintiff's inmate appeal does ngive rise to a cause of actigrarticularly one premised on dus

process rights. See e.g. Mann v. Adams, 838 B39, 640 (9th Cir.1988), cert. denied, 488 U.

898 (1988) (no constitutional right to an inmate appeal or grievance process). Thus,
“participation in the prison grievance process duo&sgive rise to a cause of action.” Lewis v.
Ollison, 571 F.Supp.2d 1162, 1170 (C.D. Cal. 2008) (dismissing corrections personnel wh
participated in the review artenial of plaintiff's inmate appeals); Buckley v. Barlow, 997 F.Z
494, 495 (8th Cir. 1993) (prison official’'s inva@ment in administrative appeals process cann
serve as a basis for liability in a Secti 983 action); Azeez v. DeRobertis, 568 F Supp. 8, 10
(N.D. 1ll. 1982) (“[A prison] grizzance procedure is a procedurghti only, it does not confer ar
(continued...)
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was personally responsible for the underlyingssantive decisions t@tain plaintiff in
maximum custody, which in turn impacted the matand quality of platiff's mental health
treatment. The challenged conduct of these offieggabubstantive, insofar as each official hag
the authority to modify plaintif6 custody status and the resporigjbio reasonably adjust that
status to maximum plaintiffmental health treatment; their respective roles in processing
plaintiff's appeals was incidental to thistharity. See Taylor v. List, 880 F.2d 1040, 1045 (9t
Cir. 1989) (supervisory officialsiay be liable under Section 1983hey failed to prevent or
correct an alleged constitutional vitéa of which they were informed).

Accordingly, the court finds that thipjpeal exhausted plaintiff's due process and
deliberate indifference claims agaidstfendants Singh, Arnold and Allen.

2. Appeal Log No. CMF-12-00080

In this appeal, submitted December 31, 2011npfasought the following official action:

| request (Lt. Lee of ISU CMF) biaternally investigated and that
he generate the necessary chrotmsonclude the investigation
surrounding my validation processAlso that my case factors be
cleared of prison gang associatio | request the opportunity to
receive full psychiatric treatmentard access and rehabilitation in
accordance with my custody status'hat all documents 128-B,
128-G or 1030 fully disclose alhformation used to support a
validation; and | request monetary compensation [] for the material
adverse effect upon my welfardue to [my] continued illegal
confinement; and that no reprisal follow this appeal.

ECF No. 35-8 at 40, 42. Plaintdfleged that Lt. Lee repeatedbiled to respond to plaintiff's
Form 22 requests for information and an imgew concerning his gang validation package,
resulting in plaintiff'sprolonged “illegal confinement” in ad seg. Id.

On February 28, 2012, plaintiff was intemvied by ISU Correctional Sergeant E. Ramc
who issued the FLR decision on that the sante.d&he appeal was denied on the following

grounds:

A thorough review, inclusive ofexamination of supporting

substantive right upon the inmates.”) These aitthersupport the conclusion that plaintiff is
unable to state a cause of action against any defendant, utheled fdue process law, based or
that official’s unfavorable action in pressing plaintiff's adnmistrative appeals.
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ECF No. 35-8 at 48 (with minor edits).

Plaintiff expressed dissatisfaction with ffeR, on the grounds tha{l) the statement
that AIGI Clemons was awaiting a decisioarfr OCS was false because the 120-day period
referenced in the FLR had already expired; @)d][t]his is clear ad unambiguous evidence to
show that (ISU) Lt. Lee and the ISU agencivbacontinuously consped to keep petitioner
illegally imprisoned at &lcosts.” 1d. at 41, 43.

On May 14, 2012, a SLR decision was isshgdlefendant CMF CDW Duffy, on behalf
of defendant CMF Warden Singlsignificantly, the SLR statetthat the OSU had rescinded
plaintiff's validation package on ¢éhground that plaintiff had beelenied due process. The SL

provided in pertinent part:

documentation and the appeal interview, reveals you have been
provided all necessary documents regards to your validation
package.

Specifically, on December 09, 2011, at approximately 1400 hours
you were provided all documents hegiutilized in your validation
package (refer to Gang Validation Evidence Disclosure and
Interview Notification [CDCR 128R4 Hour Disclosure Form]) via
CMF ISU Officer S. Hernandez drehalf of CSP-LAC, Assistant
Institutional Gang InvestigatgAlGl) Officer R. Clemons.

On December 10, 2011, CMF ISU @#r S. Hernandez retrieved
your rebuttal and a copy of theDCR 128B 24 Hour Disclosure
Form and mailed these documents to AIGI Clemons at CSP-LAC
(refer to receipt from GoldeBtate Overnight) on December 12,
2011.

On February 27, 2012, | contact€®P-LAC and spoke with AIGI

R. Clemons in regards to the stmtof your validation package.
Officer R. Clemons stated he idllstvaiting for a response from the
Office of Correctional Safety (OCSYOfficer R. Clemons informed

me he would notify CMS ISU when CSP-LAC receives a response
in regards to your validation paclag It should be noted OCS has
120 days in order to respond to your validation package submitted
by CSP-LAC AIGI R. Clemons. CMF ISU will insure upon
receiving any information in regas to your validation package you
will be immediately notified.

According to CMF InvestigationsServices Unit (ISU) Officer
Hernandez, on March 19, 2012, CMF ISU received the CDCR 128-
B validating the appellant as associate of the Black Guerilla
Family (BFG).

On April 9, 2012, with assistandeom other Correctional Staff,
ISU Officer Hernandez reported B3 housing to issue the CDCR

23
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128-B informing the appellant of ¢hvalidation. However, during
this interview, it appeared the appellant’s due process was not met.
Specifically, due to the multi-prison paperwork involvement in this
process, the appellant’'s due gess concerning reviewing the gang
validation chrono authored bythe validating institution’s
Institutional Gang Investigator (I¢prior to the submission of the
validation package to OCS was mobvided to the appellant.

The Department Rules applicablettos appeal [are] contained in
the California Code of Regafions, Title 15, Sections 3321
[concerning, inter alia, the reliability of confidential source
material] and 3378 [concerninghe handling of confidential

material in support of identifyingnd managing sectyithreats].

After reviewing the appelht’'s requests of being provided all
necessary chronos used in the investigation surrounding the
appellant’s validation processaippears the appellant’s due process
was not met. In reviewing the source points used in the validation
package, the appellant was [nptpvided all sources points being
used in the validation package. . . .

Based on the above review, O@&s contacted. According to
OCS, due to the appellant’s duegess not being met, the current
validation on the appellant will be rescinded at this time. However,
this] . . . will not preclude any future validation packages on the
appellant from being submitted for OCS review. At this time, the
request to receive all necessaryartos used in the investigation
surrounding the appellés validation is der@ad as the current
validation is rescinded. If the validation is resubmitted for review,
the appellant will receive another copy of all source items
(including any appropriate chronobging used in the validation
package. The claim of OCS taking longer than one-hundred and
twenty (120) days to completny review could not be located.
Therefore, this request is denied.

ECF No. 35-8 at 49-50.

Plaintiff expressed dissatsftion with the SLR, on the grounds that ISU-IGI failed to
demonstrate the reliability of the source itemsaityihg the initial gang validation and failed t¢
accord plaintiff due process; plaintiff also challenged the reliability df saurce item; plaintiff
challenged his continuing maximum securityfieement based on the allegedly invalid gang
validation process (“[t]he continual illegal cordiment of appellant is malicious and vindictive
and without ‘some evidence’ witkome indicia of reliallity’”); and plaintiff alleged that these
factors “have had a material adverse impaathgrwelfare,” including depriving plaintiff of
available treatment and related housing optians denying plairiti “fair and impartial

rehabilitation.” Id. at 41, 43.
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The appeal was denied on TLR by nondefend#icials with the CDCR Office of

Appeals on the following grounds, after the follagricharacterization of gintiff’'s arguments:

Appellant’s Argument: It is th@ppellant’s position that his due
process was violated regarding his gang validation. The appellant
argues that [CMF ISU] stafto answer his CDC Form 22,
Inmate/Parolee request for Intew ... form regarding his gang
validation concerns and his inapprigpe placement in the [ASU].
The appellant insists that hevas not provided all relevant
documents supporting his gang validation.... [and] that Correctional
Lieutenant Lee assigned to the ENMISU be investigated for not
responding to his CDC Form 22, redig inappropriate placement

in the ASU and due process violatsoregarding his gang validation
process....

Findings: ... As the validationin question was appropriately
rescinded based upon a due process violation, the appellant is not
entitled to the documents relatite the investigation surrounding
the validation. [Moreover, it wasxplained that @lintiff need only
be provided a CDC Form 812-A/B weh summarily identifies each
source item, citing CDCR DOM 52070.10.1.]...The TLR also
determined the appellant’s placement in the ASU was appropriate at
the time as an examination was pending regarding his involvement
into suspected gang activity.

ECF No. 35-8 at 38-9.

Defendants contend that this process renednausted only the following claims:

“(1) the events incident to the March 30, 20CClhearing only as to Defendant Lee; and (2)
Defendant Lee’s conduct durimgnd subsequent to the Januaty 2012 ICC hearing related to
Plaintiff's gang validation proceedys.” ECF No. 51-2 at 8.

The court construes the substance ofelisausted appeal more broadly. Due to
defendants’ concession, refleciadhe SLR decision, that plaiffts gang validation failed to
satisfy due process, plaintiff fi@learly stated viable due pess claims against the officials
responsible for investigating andlidating him as an associaitkthe BGF. Although plaintiff
initially named only defendant Lee, the appealisiens, together witplaintiff's allegations,
reflect the express and implicit involvent of several other defendants.

According to the website operated bylifdania Department of Corrections and
Rehabilitation (CDCR), the Office of Correctionalf&@g (OCS) is a department-wide office th;
includes the Special Services Unit(SSU), whictagked with investigations into the gang

I
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affiliations of prison inmate¥ This responsibility includes operation with the Investigative

Services Unit (ISU) and Institutional Gang Investigators (IGlgpah institution. These variol

entities and individuals work itandem; the final validation decision is made by the OCS. A

prisoner challenging a gang validation process and/or findimgecesssarily limited to utilizing

the grievance system available at his or hacglof incarceration. Other administrative remed

are unavailable. Moreover,&duchallenges ai@herently broad, anst all involved
OCS/SSU/ISU/IGI officials, particularly when tleehas been an unspecified concession that
inmate was denied due process.

In the present case, plaintiff broadlyatlenged the processificials and findings
associated with his gang validation in thhdy way he could, through the CMF grievance
procedure. In light of the official concession madéhis appeal that gintiff’'s due process was
violated in the process of hishdation, this court finds that plaintiff is entitled to pursue this
claim against all named defendants involved in patess. Construingaintiff's appeal in
tandem with the responsive appeal decisionsomstnates that plainti#xpressly exhausted his
due process challenges against defendants CMHEAST. Lee, CMF ISU CO Hernandez, and
CSP-LAC AIGI Clemons. In adton, based on plaintiff's appedlegations against all the “IS|
agency” and “ISU-IGI,” the alledins of plaintiff's FAC, ad the complexity of the gang
validation process itself, the court finds thas lwppeal implicitly exhausted plaintiff's due
process challenges against CSP-LAC IGI COapt. Williams, CSP-LAC I1GI Romero, and CS
LAC ISU CO Mebane.

Further, although none of these defendants dieeetly responsible for providing mental

health care to plaintiff, theecord supports a reasonable efece that all were aware of
plaintiff's transfer to CMF for matal health treatment. The fact that the resulting validation

rescinded based on an express finding tranptf’'s validation had gone awry, supports the

19" Seenttp://www.cdcr.ca.gov/adult_operations/OCS.htrfihis Court may take judicial notice
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of facts that are capable afcurate determination by sources whose accuracy cannot reasonably

be questioned. Fed. R. Evid. 201; see alitp @ Sausalito v. O'Neill, 386 F.3d 1186, 1224 n.2

(9th Cir. 2004) (“We may takdicial notice of aecord of a state agency not subject to
reasonable dispute.”).
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reasonable inference that one or more of theseiafj at some point ithe process, may have
disregarded known risks to plaiffis mental health by failing tpromptly inform CMF that the
principal reason for his retention in maximeustody, viz., plaintiff's ongoing gang validation
investigation — which significantly limited thegme and impact of platiff's mental health
treatment — was no longer valid.

Finally, pursuant to his initial allegationstims appeal, plaintiff rguested that “my case
factors be cleared of prison gang association [afim§ accorded] the opportunity to receive fu

psychiatric treatment, yard access and rehabditati accordance with my custody status.” E

No. 35-8 at 40, 42. Plaintiffsiaximum custody status was raatdressed in defendant Singh’s

SLR decision. However, in challenging that deam, plaintiff asserted, ar alia, that he was
being denied a “fair and impartigdhabilitation.” _1d. at 43. Theoairt finds that this appeal, like
Appeal Log No. CMF-11-01421, exhausted plditstidue process and deliberate indifference
claims against defendant Singh.

Accordingly, the court finds that thipjpeal exhausted plaintiff's due process and

deliberate indifference claims against defengd&ete, Hernandez, Clemons, Williams, Romerg

and Mebane, and Singh.
3. Appeal Log No. CMF-12-01680

Pursuant to this appeal, submitted 0y 2012, plaintiff challenged the June 6, 2012 |
decision granting his requestpgoogram without mechanical resints, but stating that his
custody status “will revert badk Max custody upon DMH discharge pending gang validatio
process.” ECF No. 35-9 at 38, 48. The onlgned defendant who participated in the ICC
decision was B. Duffy, then Chief Deputy Warden.

The appeal was bypassed to the SLR bedaasacerned an ICC decision. ECF No. 3
9 at 44. An Amended SLR decision issued May 13, 26b$,Correctional Counselor Milliner,

CC

-

on behalf of defendant B. Duffy, then newly dgsited CMF Warden. See id. at 44-5. The SLR

" An initial SLR was issued August 27, 2012, byr@otional Counselor 8kovich, on behalf o
defendant V. Singh, then CMF Warden, ECF B®-9 at 46-7; the Amended SLR was issued
after plaintiff's challenge submitteSeptember 26, 2012, ECF No. 37, 39.
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expressly avoided addressing plaintiff's gang vaiatastatus because that matter was the su

of Appeal Log No. CMF-12-00080. The Sldecision provided in pertinent part:

Appellant was received a€EMF on August 5, 2011 to receive
inpatient psychiatric treatment BtMH and return to the sending
institution upon discharge from DM Appellant’s custody level
was MAX, therefore ICC acted to reduce the level of custody to
Close A so that the Appellant could participate in his treatment
program without restraints (handéts)f CMF was not involved in
the Appellant’s gang validation procéésso ICC determined that
the Appellant should return toshsending institutiomvith the same
level of custody that he lefivith (MAX). On July 20, 2012,
Appellant was transfred to [CSP-]SAC.

ECF No. 35-9. The SLR designdtihe appeal partially granted the ground that no reprisal g
retaliation would be taken amst plaintiff. _1d.

However, this appeal was cancelled irettsirety at the Tha Level on September 24,
2013, by Appeals Chief J.D. Lozano, on the grouiad phaintiff had initially submitted the
appeal more than 30 days after the date of discovery of therdedl¢CC decision, and

therefore outside the time limitatis of Cal. Code. Regs., tit5 § 3084.8(b)(1)-(2). _See ECF N

35-9 at 35. Plaintiff waadvised that he could appeal thea=lation decision, see id., but he di

not do so. Plaintiff doesot dispute this fact.

Accordingly, the court finds thahis appeal exhausted no claims.

E. Summary

For the foregoing reasons, this court fitlolst Appeal Log No. CMF-11-01421 exhaust
plaintiff's claims against dendants Singh, Arnold and Alleand Appeal Log No. CMF-12-
00080 exhausted plaintiff's claims against def@nts Lee, Hernandez, Clemons, Williams,

Romero, Mebane, and Singh. Therefore, theetgighed recommendsathdefendants’ motion

2 The underlying ICC decision providespartinent part (ECF No. 35-9 at 48):

ICC notes that . . . [plaintiff] has remained disciplinary free since
his arrival at CMF/DMH. In regds to Springfield’s pending gang
validation process, ISU Lt. Leeguided input intoday’s committee
that while Springfield is under camt investigation at LAC-1V, he
will not pursue this matter whiléhe Subject remains housed in
DMH. Case factors indicate théte Subject is noan active gang
member, only having associations with the group.
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for summary judgment be denied as to eadhede defendants. The undersigned recommen
that defendants’ motion be granted as to ieimg defendants Wofford, Cromwell, Duffy, Meig
O’Brian, Konrad and Villasenor, @uo plaintiff's failure to ekaust administrative remedies
against those defendants.

IV. MOTION TO DISMISS

Defendants move to dismiss this action snetirety for failure to state a cognizable
claim against any defendant. ECF No. BMaintiff filed an opposition, ECF No. 61, and
defendants filed a reply, ECF N&8. Plaintiff thereafter filed surreply, ECF No. 72, which
defendants move to strike, ECF No. 75.

A. Surreply

For the same reasons that the court grariesxdants’ motion to strike plaintiff's surreply
to defendants’ motion for summary judgment, thartalso grants defendants’ motion to strik¢
plaintiff's surreply to defendds’ motion to dismiss.

B. Legal Standards for Motion ismiss Under Fed. R. Civ. P. 12(b)(6)

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a

complaint must contain more tharfformulaic recitation of the eleamts of a cause of action;” it

must contain factual allegationsfistient to “raise a mht to relief above the speculative level.’

Bell Atlantic Corp. v. Twombly, 550 U.%$44, 555 (2007). “The phding must contain
something more . . . than . . . a statemenadafsfthat merely creates a suspicion [of] a legally
cognizable right of action.”_Idquoting 5 C. Wright & A. Miller,Federal Practice and Procedu
§ 1216, pp. 235-236 (3d ed. 2004). “[A] complamist contain sufficient factual matter,

accepted as true, to ‘state a claim to relief ihatausible on its face.” Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 57@) claim has facial plausibility wher
the plaintiff pleads factual content that allows tloert to draw the reasonable inference that t
defendant is liable for ghhmisconduct alleged.” 1d.

In considering a motion to dismiss, the coutist accept as true the allegations of the

complaint in question, Hospital Bldg. Co.Rex Hospital Trustees, 425 U.S. 738, 740 (1976)

and construe the pleading in the light mosbfable to the party opposing the motion and res
29
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all doubts in the pleader’s favor. JenkindvicKeithen, 395 U.S. 411, 421, reh’q denied, 396

U.S. 869 (1969). The court will “presume tligeneral allegations embrace those specific fag

that are necessary to suppo# tthaim.” National Organizatn for Women, Inc. v. Scheidler,

510 U.S. 249, 256 (1994) (quoting Lujan v. Defasdd Wildlife, 504 U.S. 555, 561 (1992)).

Moreover, pro se pleadings are held to a lessgent standard than those drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972).

The court may consider facts established bylstdhattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

which may be judicially noticed, Mullis Wnited States Bankruptcy Ct., 828 F.2d 1385, 1388

(9th Cir. 1987); and matters of public recoraluding pleadings, orderand other papers filed

with the court, Mack v. South Bay Beer Distitors, 798 F.2d 1279, 1282 (9th Cir. 1986). The

court need not accept legal conclusions “aasite form of &ctual allegations.”

C. Analysis

1. Due Process

As the court has noted above, the recordainatdefendants’ concaen that plaintiff's
gang validation and underlying insteggation (commenced March 20Mplated plaintiff's rights
to due process, and that plaintiff was infornoédhis sometime between May 14, 2012 (the d4
of the subject SLR decision which acknowledgeztiolation) and Jung&, 2012 (the date that
plaintiff submitted his challenge to the SLR decisibh)hile the record is vague as to the
timing and nature of these due process violattdtisey likely reflect thdailure of officials to

adhere to state predural regulation§ However, plaintiff's feleral due process rights are

13 The date that the subject SLR decision wasmetlito plaintiff is illegible. See ECF No. 35
at41.

14" As set forth in the May 14, 2012 SLR dgon in Appeal Log No. CMF-12-00080, on April ¢
2012, when ISU Officer Hernandez sought to infglaintiff of his validation, it became
apparent that plaintiff's “due process wad met. Specifically, due to the multi-prison
paperwork involvement in this process, tippalant’s due process concerning reviewing the
gang validation chrono authored by thalidating institution’s [IGIjrior to the submission of th
validation package to OCS was not providethmappellant.” ECF No. 35-8 at 49.

15 california regulations controfig the procedures for investigaj and validating a prisoner a
a gang associate or member require the following:

(continued...)
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clearly implicated®
Defendants move broadly to dismiss pldfistidue process claims against all defendan
on the ground that plaintiff has failed to demoaistrhe had any protected liberty interest. No

specific defendants are identified. Defendantehale, “[eJven assuming plaintiff was denied

California requires adherence to the following procedures for
validating an inmate as a gang associate or member. “Gang
involvement allegations sHalbe investigated by a gang
coordinator/investigator or thredesignee.” 15 Cal. Code Regs. 8
3378(c). “Prior to submission ofwalidation package to the OCS ...
the subject of the investigation shall be interviewed by the
Institution Gang Investigator, alesignee, and given an opportunity
to be heard in regard to the soaiitems used in the validation or
inactive status review.” 1d., 8§ 38{c)(6)(A). “Inmates shall be
given written notice at least 24 hours in advance of the interview”
and, at the time of notification, “[a]ll source items ... shall be
disclosed to the inmate,” who shhk provided with copies of all
non-confidential documents.”__1d., 8 3378(c) (6)(B), (C).
“Confidential information ... shalbe disclosed ... via a CDC Form
1030[] Confidential Information Disclosure Form.” Id., 8
3378(c)(6)(C).

“The interview shall be documemteand include a record of the
inmate's ... opinion on each of the source items used in the
validation. Staff shall record thiaformation and provide a written
record to the inmate within fourteen (14) calendar days and prior
to submission of the validation package to OCS.” Id., §
3378(c)(6)(D). “The documented imgew shall be submitted with
the validation package to the O@8 consideration to approve or
reject the validation.ld., 8 3378(c)(6)(E). “The inmate's mental
health status and/or need forfstssistance shall be evaluated prior
to interview. Staff assistance #hbhe assigned peguidelines set
forth in section 3318.” 1d., § 3378(c)(6)(F).

Verification of gang affiliation “shall be validated or rejected by the
chief, office of correctional safe (OCS), or a designee.” Id., 8§
3378(c)(6). “The validation ... oévidence relied upon shall be
documented on a CDC Form 128-132 |[], Gang
Validation/Rejection Review, andorwarded to the facility or
parole region of origin for placement in the inmate/parolee’s central
file. Upon receipt of the CDEorm 128-132, the Classification and
Parole Representative or Parole Administrator I, or their designee,
shall clearly note in some permanent manner upon the face of every
document whether or not the itemet validation requirements.”
Id., 8 3378(c)(6)(G).

Rios v. Tilton, 2013 WL 4541825, *11 n.6 (E.D. Cal. 2013).

6 The court here makes no determination whetherta what extent violain of the applicable
regulations may infringe constitutional righbut notes the seriousness of the question.
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due process, no single defendant’s conductaation . . . amounted to a constitutional
deprivation.” ECF No. 68 at 3ee also ECF No. 54-1 at 6-7.

“States may under certain aiostances create liberty intste which are protected by tf
Due Process Clause. But these interests will be generally limited to freedom from restrain
which, while not exceeding the sentence in sarclinexpected manner as to give rise to

protection by the Due Process Clause of its tmce, see, e.g., Vitek [v. Jones], 445 U.S. [48

(1980)] at 493 (transfer to mentabspital), and Washington [v. Heer], 494 U.S. [210 (1990)] &

221-22 (involuntary administratiasf psychotropic drugs), nonettess imposes atypical and
significant hardship on the inmate in relation te drdinary incidents gdrison life,” or “will

inevitably affect the duration of [the inmatesentence.”_Sandin v. Conner, 515 U.S. 472, 48

84, 487 (1995). “Atypicality’ . . . turns on the impance of the right[sfaken away from the
prisoner.” Bailey v. Fansle2009 WL 151204, *3 (D. Ariz. 2009).

A prison gang validation decision meets fetipracedural due process requirements if

is supported by “some evidence” that bears “samdeia of reliability.” Castro v. Terhune, 712

F.3d 1304, 1314 (9th Cir. 2013) (citations andnmé quotation marks omitted). The related
assignment of a prisoner to segregated housingsrmeatral procedural due process standard
the prisoner has “an opportunity to presentugsvs’ to the official'charged with deciding

whether to transfer him to administratisegregation.”_Toussaint v. McCarthy, 926 F.2d 800

803 (9th Cir.1990)_(Toussaint )\(quoting_Hewitt v. Helms, 459 U.S. 460, 476 (1983)). Pris(

officials must (1) hold an informal non-advelishhearing within a reasonable time after the
prisoner is initially segregate(®) inform the prisoner of the reasons for segregation, and (3

allow the prisoner to present his views. Toussaint v. McCarthy, 801 F.2d 1080, 1100 (9th

1986) (Toussaint IIl). However, “the due procekssise does not requidetailed written notice
of charges, representation by counsel or coundastitute, an opportunity to present witnesse
or a written decision desbing the reasons for placingetiprisoner in administrative

segregation.”_Id. at 1100-01. Following aspner’s initial placemant in administrative

segregation, prison officials myseriodically review the appropriatess of the confinement. Id.

at 1101-02.
32
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“California’s policy of assigning suspected gang affiliates to [segregated housing] i§ not a

disciplinary measure, but an administrativetegg designed to presergeder in the prison and

protect the safety of all inmates.” udoz v. Rowland, 104 F.3d 1096, 1098 (9th Cir. 1997)

(quoted with approval in Bice v. Ylst, 351 F.3d 1283, 1287 (9th Cir. 2003). Cf. Wolff v.
McDonnell, 418 U.S. 539 (1974) (predures required for disciplinary confinement). Moreov

(1)

“a prisoner does not have a congtonal right to be housed afparticular institution [or] to

receive a particular securityassification.” _Neal v. Shioda, 131 F.3d 818, 828 (9th Cir. 1997)

(citing, respectively, Meachum v. Fano, 425. 215, 224 (1976), and Moody v. Daggett, 429

U.S. 78, 88 n.9 (1976)); see also Herreand. Johnston, 833 F.2d 1316, 1318 (9th Cir. 1987)

(prisoner has no due process rightl particular classificatoand related eligibility for
rehabilitative programs).

It is implicit in the allegations of the FAthat one or more of the gang investigation
defendants “dropped the ball” by failing taopmptly ascertain thahe process underlying
plaintiff's gang validation was flawed, and by fag to promptly communicate this information
to the critical decision makers at CMF overseetagntiff’'s housing and gatment. Plaintiff's
allegations are replete with assertions that dérants acted, or failed &xt, “vindictively and
maliciously.” Plaintiff's allegations, read brogdhssert that each of the named investigating

officials had the authority, resouscand responsibility at all timés ascertain whether plaintiff’

\"2

gang investigation was in compliance with stattations and federal dyegocess, and had the
affirmative obligation to promptly inform CMF &t the principal reason for maintaining plaintiff
in maximum custody had evaporated.

In light of defendants’ concession of npasific due process violations, and for the
reasons identified in the cdigrassessment of plaintiff's Appeal Log No. CMF-12-00080, the
court finds that plainti states federal procedural due pess claims against all of the named
defendants involved in his gang investigation aakitiation, specifically, CMF ISU Lt. T. Lee,
CMF ISU CO Hernandez, CSP-LAC AIGI Clems, CSP-LAC IGI Corr. Capt. Williams, CSP-
LAC IGI Romero, and CSP-LAC ISU CO Mebane.

The court also finds that plaintiff statesgnizable due process claims against the CM
33
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defendants. The court initially tes that plaintiff's numerous afjations of procedural error at
each CMF classification hearing (e.failure to provide plaintiff sufficient advance notice, fail
to require plaintiff's attendance, failure tamprde the assistance of a staff or investigative

employee, failure to provide plaintiff the oppamity to present evidence and witnesséslp not

appear to state cognizable procedural doegss claims. See, e.g., Smith v. Noonan, 992 F.

987, 989 (9th Cir. 1993) (findingo cognizable due process atgpremised on plaintiff's

allegation that prison officials failed to compvith a Washington prison regulation requiring
advance notice to prisoners of an initial segiegdtearing) (quoting Tasaint Ill, 701 F.2d at
1098 (“procedural requirements, even if mandgtdo not raise a constitutionally cognizable

liberty interest”));_see also Brown v. Frey, 889 F.2d 159, 166 (8th Cir. 1989) (“Although the

statute and its correspondiregulations are violated if n@&ring [on prisoner’s administrative
confinement] is held within three working days, the Constitution is violated only if (1) the st
statute raises a protected liberty interest by explicit and mandatgyage and (2) the hearing

not held within a reasonable time.”); Tohyy and through Simpson v. Childers, 71 F.3d 11§

1185 (6th Cir. 1995) (“State-created procedugtits that do not guarantee a particular
substantive outcome are not protected byFiarteenth Amendment, even where such
procedural rights are mandatory.”).

However, plaintiff's asséion that the decisions reached at the CMF hearings were
fundamentally flawed because premised onrmfttion that provedvalid, thereby causing
plaintiff injury, does appear to state federalgadural due process claims. See e.g., Tapia v.
Alameida, 2006 WL 842470 (E.D. [C2006) (rejecting plaintiff'slaims that he was denied
due process at ICC and UCC hegs because not allowed to present favorable evidence or
witnesses, but permitting plaintiff to proceed on his due process claim that the periodic rey\
were “meaningless gestures” because “conducted iynitbees that did not have the authority

make any changes to plaintiff's validatiomdaresulting housing assignment”); accord, Madrid

17" california prison regulations gvide, under certain circumstanctst an inmate be accorde
the aid of a staff assistant aodinvestigative employee, seelGaode Regs. tit. 15, 88 3336(b
3341, 3318, and the opportunity to present@vie and call witnesses, id., 8 3338(h).
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Gomez, 889 F. Supp. 1146, 1276 (N.D .Cal. 1995) (petbry ICC and IGI hearings “violate tl
fundamental tenet of due proceisat opportunities to be heard stdbe granted;” such hearings

must be conducted “in a meaningful manjesée also Toussaint Ill, 801 F.2d at 1101-02

(“substantive criteria” for justyfing administrative segregation “assuhat plaintiffs’ due proces
rights are not meaningless gestures”).

The interplay between plaintiff's flawed mginvestigation commeed at CSP-LAC, ang
plaintiff's resulting security assessment at E&hd allegedly compromised mental health
treatment, render plaintiff's circumstances atfEdbmething more than mere disagreement w

his custody status or classifimmn. Cf., Neal, supra, 131 F.3d828; Hernandez, supra, 833

F.2d at 1318. Plaintiff persuasly alleges that the pendgnaf his gang investigation
commenced at CSP-LAC was the principal redsmwas retained in maximum custody at CM
mechanically restrained during treatment, limitedreatment at the DPS (Discretionary Progr,
Status) level, and precluded from advancin§teps 1 through 3 of the program, and that, as
result, he decompensated mentally and sufferéandiicted physical injury. _See ECF No. 35-¢
at 31-2.

While defendants complain that plafhhas merely used the appropriate legal
terminology in support of his claims, the courids that plaintiff's complex and interrelated
factual allegations, including the allegation thath of the challenged ICC and UCC decision
were fundamentally flawed, state cognizable prgeess claims that the evidence relied upon
retain his maximum custody status at CMF didaurttain “some indicia ofeliability,” Castro,
712 F.3d at 1314, and that the d&éag conditions of his confineent imposed an “atypical and
significant hardship” on plaintiffin relation to the ordinary iidents of prison life,” Sandin, 51
U.S. at 484. These allegations also appearfgpa@tithe protections dhe Due Process Clause
“of its own force.” Id. As emphasized by the Supreme Court, additional circumstances mg
“give rise to protection by the Due Process G&aaf its own force.”_Sandin, 515 U.S. at 484.
These circumstances include the involuntary trarsfferisoner to a mental hospital, Vitek, 44

U.S. at 493-94, and the involuntary administration of antipsychougs, Washington, 494 U.S

at 221-22._See Sandin, 515 U.S. at 484; see/dikinson v. Austin, 545 U.S. 209, 221 (2005).
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Both of these circumstances are présersome degree in the instant case.

Because each of the named CMF officials — CMF CC Il Allen, Warden Singh and CDW

Arnold — were responsible for ensuring the validity of the factors relied upon to maintain plaintiff

in maximum custody, the court finds that pldintias stated cognizabtederal procedural due
process claims against each of these defendants.

For these several reasons, the court fthesplaintiff has stated cognizable federal
procedural due process claims against defesdae#, Hernandez, Clemons, Williams, Romerp,
Mebane, Allen, Singh and Arnold.

2. Deliberate Indifference to Mental Health Needs

Defendants contend that “any deprivatiorjpdéintiff's] mental health treatment was
objectively, not sufficiently serious establish an Eighth Amenémt violation,” and that the
FAC is “devoid of allegations iplicating a culpable state ofind by the Defendants.” ECF Na.

54-1 at 8;_see also ECF No. 68 at 4. Defendantsaaksrt that plaintiff isnable to state a causal

connection between any defendant’s conduct andtgfa alleged injuries ECF No. 54-1 at 11|.
Defendants assert that the CDC 128-B prephyediefendant Clemons (in which he opined that
plaintiff was attempting to avoidalidation by diverting attention tois mental health needs) was
merely a factual narragwithout any indication that Cleans knew of or disregarded an
excessive risk to plaintiff's meaithealth. Defendants assetttiplaintiff is unable to state a
deliberate indifference claim agat defendants Allen, Singh, Arndfecause their only
challenged conduct was to chair the challenged ICC meetings.

“[Dleliberate indifference to serious cheal needs of prisoners constitutes the
unnecessary and wanton infliction of pain, prosxtiby the Eighth Amendment. This is true
whether the indifference is marsted by prison doctors in theirsfgonse to the prisoner’'s needs
or by prison guards [or other prison officials]iimientionally denying or delaying access to

medical care or intentionally interfering withetlreatment once prescribé Estelle v. Gamble,

18 Defendants also assert in thisntext that plaintiff is unabl® state a deliberate indifference
claim against defendants Wofford Meier; however, its recommended that these defendants be
dismissed on the ground that plaintiff failedetchaust administrative remedies against them.
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429 U.S. 97, 104-05 (1976) (internal citatippanctuation and quotation marks omitted).
“Prison officials are deliberately indifferent &éoprisoner’s serious medical needs when they

‘deny, delay or intentionally interfere with whieal treatment.”_Wood v. Housewright, 900 F.2

1332, 1334 (9th Cir. 1990) (quoting HutchinsorUnited States, 838 F.2d 390, 394 (9th Cir.
1988)).

“In the Ninth Circuit, the test for deliberatadifference consists of two parts. First, the
plaintiff must show a serious mieal need by demonstrating that failure to treat a prisoner’s
condition could result in furthesignificant injury orthe unnecessary and wanton infliction of
pain. Second, the plaintiff must show the def@nt’'s response togmeed was deliberately
indifferent. This second prong ...satisfied by showing (a) a purg@sl act or failure to respon
to a prisoner’s pain or possible medical naed (b) harm caused by the indifference.” Jett v.
Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (infestha@tions, punctuation and quotation mark
omitted); accord, Wilhelm v. Rotman, 680 F.3d 1113, 1122 (9th Cir. 2012); Lemire v. CDC

726 F.3d 1062, 1081 (9th Cir. 2013).

To state a claim for deliberate indiffererioeserious medical needs, a prisoner must
allege that a prison official “kew] of and disregard[ed] an excegsrisk to inmate health or
safety; the official must both be aware of theddodbm which the infereze could be drawn that

substantial risk of serious harm exists, and hetralso draw the inference.” Farmer v. Brenn;g

511 U.S. 825, 837 (1994).

The parties do not dispute th@aintiff's mental health @eds are objectively “serious.”

“A ‘serious’ medical need exists if the failuretteat a prisoner’s conditiocould result in furthef

significant injury or the ‘unnecessary and wanitdtction of pain.” McGuckin v. Smith, 974

F.2d 1050, 1059 (9th Cir. 1992), overruled omeotgrounds, WMX Technodies v. Miller, 104

F.3d 1133 (9th Cir. 1997) (en banquoting Estelle, 429 U.S. at 104).

Further, although the record is inadequatthis stage of thigigation to render a
definitive assessment, the court finds pldfistiallegations that (1) his maximum custody
restrictions significantly reduced his access talalble mental health care and (2) the combing

effect of these factors had a deleterious impadtis mental and physichealth, demonstrate
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“sufficiently serious” deprivatins to support plaintiff's EightAmendment claims. Farmer, 51

U.S. at 834 (citing Wilson v. Seiter, 501 UZR4, 298 (1991)); see also Jett, 439 F.3d at 109

(deliberate indifference claim requires demongireof harm caused by altlenged act or failure
to act).

A liberal construction of platiff's allegations spports cognizable claims for deliberatg
indifference to his serious mental heal#eds against CMF decision-makers Allen, Singh anc
Arnold. The record demonstrates that each ese¢hdefendants was keenly aware of plaintiff'
serious mental health needs and that plaih&ft been transferred to CMF for the specific
purpose of stabilizing his mental health (“psyatd return”). The algations of the FAC and
attached exhibits support a reasonable infaxehat each of these defendants, when deciding
plaintiff’'s custody status, had tlebligation to ensure that theasons for retaining plaintiff in
maximum custody were valid, andatithis decision was criticéd the form and quality of
plaintiff's mental health treatménPlaintiff's allegations thahe CMF defendants failed to mes
this obligation states cognizable deliberate indifference claims against defendants Allen, §
and Arnold.

The court also finds, for present purposkeat plaintiff stategognizable deliberate
indifference claims against the gang investigatdefendants. Plaiftialleges that these
defendants “knew of” his serious mental healtadse and “disregarded” that need, resulting ir
the deterioration of his mentahé physical health. Farmer, 511 U.S. at 837. Plaintiff allegeg
the deliberate indifference of these defendants is demonstrated by [Htenydir intentional

conduct in failing to promptly inform CMF thataintiff's gang investigaon was flawed and/or

that his validation had been rescinded. As a reggialintiff's treatment whout restraints at CMF

was delayed, resulting in excessive risk of ipjand actual injury, to pintiff's mental health
and physical safety, demonstrategart by his self-inflicted physat injuries and the involuntar
administration to plaintiff opsychotropic medications.

Implicit in these allegations is the assumptioat all of the gang investigation defenda

were aware of the restrictioptaced on plaintiff's treatment ftnis serious mental health needs

due to plaintiff’'s pending gang investigation.ti#dugh the current recodbes not connect all of

38

OJ

=

\U
—

ingh

—J

that

Yy

nts

D




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

these dots, the court finds that plaintiff's allegations are sufficient at this time to allow him {
proceed on his deliberate ifférence claims against defendants Lee, Hernandez, Clemons,
Williams, Romero, and Mebane, agll as Allen, Singh and Arnold.

D. Summary

For these several reasons, the court findsghaintiff has statedognizable claims for
denial of federal due process at®liberate indifference to his seuis mental health needs agai
defendants Allen, Singh, Arnold, Lee, Hernandélemons, Williams, Romero, and Mebane.

V. LEAVE TO FILE A SECOND AMENDED COMPLAINT

Due to the narrowing of defendants and clamithis action, as recommended herein,

(0]

nst

and

to provide for more concise pleadings and a more manageable record for purposes of sumpmary

judgment and/or trial, the undersigned further recommends that plaintiff be accorded leavg
a Second Amended Complaint (SAC) if he so ckeeosSee Fed. R. Civ. P. 15(a)(2) (court shc
freely accord leave to amend pleadings “whetigasso requires”). Plaintiff should not be
obligated to amend his complaint. If plaintfiooses not to file a SAC, it is recommended th
this action proceed on the FAC as construed herein.

If plaintiff elects to file a SAC, it is recomended that he be required to do so within
thirty days after a final decision on these fimgh and recommendationBlaintiff may, but need
note, attach pertinent exhibitsg may, instead, reference the é&xtisi attached to his FAC, ECF
No. 21. Local Rule 220 requires that an amenmtamplaint be complete in itself without
reference to any prior pleading. See LouRhay, 375 F.2d 55, 57 (9th Cir. 1967) (amended
complaint supersedes prior operative complaifmt)erefore, in an amended complaint, each
claim and the involvement of each defemidaust be sufficiently alleged.

The SAC must allege in specific termssheach named defendant allegedly violated

plaintiff's constitutional rights._Rizzo v. &&de, 423 U.S. 362, 371 (1976). There can be no

liability under Sectior1983 unless there is some affitiwa link or connection between a

defendant’s actions and the claimed deprivation. _Id.; May v. Enomoto, 633 F.2d 164, 167

Cir. 1980);_Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978). Vague and conclusory

allegations of official participation in civil rightgolations are not suffieint. Ivey v. Board of
39
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Regents, 673 F.2d 266, 268 (9th Cir. 1982). Adoglg, plaintiff is advised that an SAC will
best serve its intended functiontiteparately specifies, and idéies where possible by date, t
acts of each individual defendant that are alleged to have vidistedie process rights and/or

demonstrated deliberate indiffecmto his serious medical need.

The SAC may include allegations previoughgsented in Springfield v. Allen, Case Nq.

2:13-cv-00809 KIJM AC P.
VI. CONCLUSION

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Defendants’ motion, ECF No. 75, to strikaintiff's surreplies igranted; plaintiff's
surreplies, ECF Nos. 72, 74, are stricken; and

2. The Clerk of Court is directed to car¢he spelling of defendant O’Brian’s name o
the docket.

Further, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgmdaGF No. 51, be granted in part and denjed

in part;

2. Defendants Wofford, Cromwell, Duffy, Meier, O’Brian, Konrad and Villasenor be
dismissed from this action without prejudicetba ground that plaintiff failed to exhaust his
administrative remedies against them;

3. Defendants’ motion to dismiss, ECF No. bd granted in part and denied in part;

4. This action proceed on plaintiff's dpeocess and deliberate indifference claims
against defendants Allen, Singh, Arnold, LEernandez, Clemons, Williams, Romero, and
Mebane, as construed by tledings and recommendations; and

5. Plaintiff be granted thirty daystef the final decision on these findings and
recommendations to file and serve, if he Boases, a Second Amended Complaint (SAC) thé
limited to the defendants and claims identified herdfiplaintiff chooses noto file a SAC, this
action should proceed on the FAC as construed by the findings and recommendations.

These findings and recommendations are submitted to the United States District Jy

assigned to this case, pursuantht® provisions of 28 &.C. § 636(b)(l). Within twenty-one da
40

it is

dge




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

after being served with these findings aadommendations, any party may file written
objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and Recommendations.” A copy of any objectiolesifwith the court shall also be served on
parties. The parties are advised that failufde¢abjections within the specified time may wai

the right to appeal the Distri@ourt’s order._Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 24, 2015 : =
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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