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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KELVIN MERJERYL ALLEN, No. 2:12-cv-2622-JAM-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 | RONALD E. BARNES,
15 Movant.
16
17 Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
18 | pursuant to 28 U.S.C. § 2254. He challengesigment of conviction éared against him in
19 | 2010 in the Solano County Superior Court oargles of attempted involuntary manslaughter,
20 | corporal injury to a cohabitant, assault withraarm, and mayhem. He seeks federal habeas
21 | relief on the following grounds: (1)éhtrial court’'s admission into &lence of his prior acts of
22 | domestic violence violated higyht to due proces$§2) the trial court violated state law in
23 | imposing separate and unstayed sentences brtlmfirearm use sentence enhancement and the
24 | great bodily injury sentence enhancement deg¢aharge of mayhem; (3) the trial court’s
25 | imposition of a separate sentence enhancemeitffiction of great bodilyinjury in connection
26 | with the mayhem charge violated the Double Jeopardy Clause, the Fourteenth Amendment Due
27 | Process Clause, and state lang §4) the trial court’s impositioof the upper term on the great
28 | bodily injury and firearm use sentence enharex@siconstituted an abuse of discretion under
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state law. Upon careful considéion of the record and theg@licable law, it is recommended

that petitioner’s application for baas corpus relief be denied.

Background

In its unpublished memorandum andropn affirming petitioner’s judgment of

conviction on appeal, the CalifomCourt of Appeal for the Firétppellate Distrct provided the

following factual summary of peitner’s crimes of conviction:

Defendant Kelvin Menjeryl Allewas convicted of several charges
and related enhancements aftergi®t and seriously injured his
girlfriend, Mickey Kentra. The &l court sentenced defendant to
19 years in prison. On appealfeledant contends the court erred
by: (1) admitting evidence of higrior acts of domestic violence
against Kentra, (2) failing to & one of the enhancements under
Penal Code section 654nd (3) imposing upper-term sentences on
the enhancements.

We reject defendant's argumentsHowever, we modify the
judgment to correct the implementatiof section 654 as to some of
the charges against defendant, smdorrect one other discrepancy
in the sentence. We affirm the judgment as modified.

|. FACTUAL AND PROCEDURAL BACKGROUND
A. The Charges Against Defendant

An information charged defendantth: (1) attempted deliberate,
premeditated murder (88 187, sub@), 664; count one); (2)
inflicting corporal injury on a cohabitant (8 273.5, subd. (a); count
two); (3) assault with a firear® 245, subd. (a)(2); count three);
and (4) mayhem (8 203; count four). As to all counts, the
information alleged defendant personally used a firearm (8§ 12022.5,
subd. (a)) and inflicted great bodily injury under circumstances
involving domestic violence (8 12022.7, subd. (e)).

B. The Evidence Presented at Trial

Kentra and defendant began datandew years before the October

15, 2009, shooting. They began figi together at defendant's
mother's house, where they stayed about a yeaand a half. In
January 2009, Kentra moved into a two-bedroom apartment at 1513
Alamo Drive in Vacaville. A fer months later, defendant moved
into the apartment with Kentrg@®rmission. Kentra and defendant
shared a bedroom and slept in the same bed. From January to
October 2009, Kentra worked agas station and paid the bills.

L Al statutory references are toe Penal Code unless othemvigated. All references ta

statutes defining criminal offenses or sgjtout punishments or enhancements refer to the
versions of those statutes in effect ortaber 15, 2009, the date of the charged crimes.
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A few months prior to Octob&009, defendant acquired a shotgun,
which he kept by his side of thecbeHe kept shgiun shells in the
bedroom and in their car. He sometimes kept the gun loaded. He
had a lock for the gun, but rarelyaiver used it. When defendant
walked his dog, which he did most days, he took the shotgun with
him. Defendant generally tookdlshotgun with hinwhen he left

the apartment.

Kentra and defendant had alulent relationship, and defendant
frequently accused Kentra of hagi sexual relations with men she
met at work. Defendant drov&entra to and from work.
Defendant sometimes sat in the ead watched Kentra work, and
he became jealous because of htgractions with male customers.
Toward the end of their relationghiKentra told defendant (about
once or twice per month) that shanted to leave him and did not
want to be with him anymore. About four to six times prior to
October 15, 2009, defendant threatened to kill Kentra.

Defendant and Kentra had physiadtercations during which he
punched and kicked her. In December 2007, while they were living
with defendant's mother, defendd&ntked Kentra's arm and broke

it. Kentra did not report the incideto the police. When she went
to the hospital for treatment, she told the staff she fell down the
stairs, because she did not wangai defendant in trouble. On a
different occasion at defendantisother's house, defendant shot
Kentra with a pellet gun. Once et Kentra returned from work,
defendant accused her of cheating on him and hit her. When Kentra
fell down, defendant kicked her. Although she had “a bunch of
bruises,” Kentra did not call ¢hpolice or tell anyone about the
incident because she was afraid.

Joleen Moore testified thatn May 2009, she was outside her
second-floor apartment at 1513 Alamo Drive when she heard
defendant and Kentraarguing in front of their apartment.
Defendant attempted to get Kentra to come into the apartment by
pulling her hair. He then strudkentra in the face with his open
hand. Moore yelled that she svgoing to call te police, and
defendant began walking toward her. Moore went into her
apartment.

Monique Claxton and her eightgeold son lived in the spare
bedroom in Kentra's apartnterior a few months beginning

approximately in August 2009. Clax frequently heard Kentra

and defendant arguing. One miogn Claxton, who was in her

bedroom with the door shut, hdaarguing and then the sound of
someone punching another perso Claxton came out of her
bedroom and saw Kentra gitity on the couch and defendant
standing over her, punching her heawdl face with his fists. Kentra
was holding her hands above heath@nd face, attempting to block
defendant's punches. Defendant pwatt Kentra at least five to

seven times.

As to this incident, Kentra testified she called defendant a
derogatory name, and he begpunching her. Defendant said
“Bitch, don't do that to me. Dantall me names. | don't call out
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to you names. Don't ever do itaag because I'll beat your ass.’ ”
When Claxton came out of her room and told defendant to stop, he
did so. Claxton called the polic&Vvhen the police arrived, Kentra
told them she and defendant Haekn arguing but did not mention
the physical abuse, because shemtitwant defendant to get into
trouble. Claxton and her sorored out prior to October 15, 2009.

On October 15, 2009, Kentra and defertdaent to a swap meet in
Concord so defendant could sethme items. Defendant left his
shotgun on the bed. On the driveb&o Vacaville, defendant and
Kentra argued. When they arrivatithe apartment, defendant told
Kentra not to say anything and to go inside. Kentra sat down on the
couch and they continued arguingentra told defendant to leave.
He responded by saying, “Bitch, | will kill you,” or *I'm going to

kill you, bitch.” He walked into the bedroom.

Kentra was afraid because defendant had previously threatened to
kill her, and because of the tone of his voice and the look in his
eyes. Kentra thought about rungiout the front door but did not

do so, because defendant had locked the door when they arrived.
Defendant always locked the dowrth four separate locks when
they went into the apartment.

Kentra heard a clicking noisshe recognized as the sound of
defendant putting shells intoglshotgun. Defendant came out of
the bedroom holding his shotgun. He had been in the bedroom for
a few seconds. Defendant raigh@ shotgun to his shoulder and
pointed it at Kentra. He i “Bitch, I'm going to kill you.”
Kentra responded, “Go ahead. Ibetter than living here with
you.™

As Kentra raised her left arm to cover her head, defendant shot her.
Kentra testified she saw “this gie fly out of my arm,” and saw “all

the tendons hanging.” She passed out and did not regain
consciousness until she woke uptime hospital. Kentra did not
threaten defendant before hbos her, and she did not throw
anything at him or kick or hit him.

Kentra spent nine days in the hdapiincluding four in intensive

care. She sustained shotgun peleunds to her left arm, chest,

face and neck. Nerve damagehegr mouth required the extraction

of her back teeth. She had scarring on her face, neck and chest.
Shotgun pellets were lodged indaaround her heart. One pellet
blocked a blood vessel and caudeel to suffer a “small heart
attack.” Doctors did not attempt to remove the pellets from
Kentra's heart because doing so could have caused greater damage.
A pellet lodged in Kentra's esophagus.

Kentra sustained severe injurieshier left arm, including extensive
loss of skin and muscle tissuedadamage to her arteries and
nerves. Doctors performed seake major surgeries, including
removing a vein from her calf artchnsplanting it to her forearm.
They also did a “tendon transfegconstruction.” The damage to
Kentra's hand and arm is permanent. She cannot fully open her
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hand and has only a “rudimentary grasp” without fine motor control
or sensation. She is missing part of her arm.

Christine Robinson, who lived in the apartment next to Kentra's,
heard defendant yelling at Kentra. Robinson heard defendant
scream at Kentra that he hated her and wished she was dead.
Robinson heard a gunshot. She then heard defendant scream, “Oh,
no. Oh, no.” Robinson called 911.

Defendant also called 911, less tleaminute after Robinson did so,

and reported he had shot his gidfrd. Police arved and detained
defendant outside the apartment. Defendant was distressed and
crying, and had blood on his arnasid shirt. He initially was
cooperative, but later became “extedynagitated,” and it took five
officers to subdue him. Defendanicsd“She's in there. Go help
her.”” He said he was stupid kave pointed the gun at Kentra, and
said, “l can't believe it.”

Officers found Kentra lying on thoor. She had shotgun pellet
wounds to her arm, chest, neciddace. There was a large amount
of blood on Kentra and on the floor.

Defendant's shotgun was on theoil next to Kentra. The gun
contained one expended round dinge live rounds. It was a
“standard pump shotgun” that furened properly and did not fire
when jarred or jolted.

After belng transported to the pmd station, defendant waived his
Miranda 2 rights and spoke to policé&defendant said he and Kentra
had been in a dating relationshig &pproximately three years. He
said they fought frequently, usually because he thought Kentra's
former friends were a bad influemon her. He also believed she
had cheated on him in the past. Defendant said their arguments
sometimes became physical to thenpof grabbing each other. He

did not admit kicking, punching oslapping Kentra. Defendant
stated that, on October 15, 2009,dmel Kentra were arguing when

he grabbed her by the hair andlge in her face, and she then
scratched his face. Defendant sthhe was going to leave Kentra
and gathered his belongings, uding his shotgun. He pointed the
shotgun at her, and it accidentallyweff. He denied racking or
cocking the gun. During the interview, defendant asked about
Kentra's condition. When the téetive asked if defendant had
pointed the gun at Kentra on previous occasions, defendant ended
the interview.

C. The Verdicts and Sentence

In defendant's first trial, the jugonvicted him of corporal injury of

a cohabitant, assault with ararm, and mayhem (counts two,
three, and four), and found trueethhelated allegations of firearm
use and great bodily injury/domestic violence. The jury was unable
to reach a verdict as to the atiged murder charge (count one),
and the trial court declaredmastrial as to that count.

2 Miranda v. Arizona (1966) 384 U.S. 436.
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After a retrial on count one, defendavas acquitted of attempted
murder, but convicted of the legsoffense of attempted voluntary
manslaughter (88 192, subd. (a), 664). The jury found true the
related enhancement allegationst@adirearm use and great bodily
injury/domestic violence.

The trial court sentenced defendémthe midterm of four years on

the mayhem count (count four) and the upper terms on the related
enhancements for firearm use (10 years), and great bodily
injury/domestic violence (five yes), for an aggregate term of 19
years. The court stated thayrsuant to section 654, “sentencing
will be stayed on” counts one, two and three, as well as on the
associated enhancements for great bodily injury/domestic violence;
the court did not mention the firearm enhancements for those
counts.

Peoplev. Allen, No. A129723, 2012 WL 844532 (Cal.AdpDist., Mar. 14, 2012), at **1-4.
After analyzing petitioner’s appellate claims, the California Court of Appeal modified the
judgment to impose and stay certain sentences@mected the judgment teflect an accurate
statutory reference, but otherwise affadnpetitioner’s judgment of convictiond. at 11.

Petitionersubsequentljiled a petition for review in the California Supreme Court, in

which he raised the same claims that are cordam¢he petition before this court. Answer, EXx.

G. That petition was summarily denieddrgler dated June 14, 2012. Answer, Ex. H.
Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilsonv. Corcoran, 562 U.S.  , 131 S. Ct. 13, 16 (2010);

Estellev. McGuire, 502 U.S. 62, 67-68 (1991ark v. California, 202 F.3d 1146, 1149 (9th Cin.

2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amslaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

i

a

hg, 28
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(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,
633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/far shall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredd. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddea” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule

contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt

precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.

3 Under § 2254(d)(2), a state court decision Basea factual determination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).
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Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgumdgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S.__, 131 S. Ct. 770, 786 (2011) (quotargorough v. Alvarado, 541 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk&cittér,131
S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadhabeas petitioner’s claimbBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[I]t is now clear both that we miagt grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is sudtoe we must decide the habeas petition by
considering de novo the constitutial issues raed.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

hat

—

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may

presumed that the state court adjudicated the claim on the merits isémealf any indication
8
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or state-law procedural pgiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “theereason to think some other explanation for

the state court’s decision is nedikely.” 1d. at 785 (citingrlst v. Nunnemaker, 501 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the meritdohnsonv. Williams, _~ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews thiecord to determine
whether habeas corpus religfavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, trenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.ld. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéts for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotiRighter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
1
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habeas court must rew the claim de novoSanley, 633 F.3d at 86(Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2008julph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).
lll. Petitioner’s Claims

A. Erroneous Admission of Evidence

In his first ground for relief, petitioner claintisat the trial cours admission into evideng
of his prior acts of domestic violea against Kentra violated highit to due process. ECF No.
at 27-32" He argues that this evidence was impropadsnitted as to three of the counts agai
him (attempted murder, mayhem and assault with a deadly weapon) because those count
involve domestic violence. He contends thelemce was irrelevant and unduly inflammatory
to those three countdd. Petitioner specifically complainsahevidence ohis prior acts of
domestic violence was admitted at his retrial on the sole count of attempted murder, which
not involve domestic violencas an essential elementd. at 27. Petitioner argues that the
evidence of prior crimes should have been restrictelde corporal injury @unt at his first trial.
Id. at 28. Petitioner also arguestlihe trial erred in instructnthe jurors that they could
consider the evidence of prior domestic violenceannection with all of the counts against hi
instead of limiting the applicability of this ikence to just the corporal injury cound.

The California Court of ppeal rejected these arguments, reasoning as follows:

A. Prior Acts of Domestic Violence
1. Background

Prior to both trials, defendant moved in limine to exclude evidence
of his prior domestic violencerguing it constituted inadmissible
character evidence under Evidence Code section 1101, was
irrelevant and unduly prejudicial, dnwvould violate his due process
rights. In both instances, thteal court excluded evidence that
defendant committed an act of domestic violence against his former
wife in 1995, but admitted evidence of defendant's prior domestic
violence against Kentra under Evidence Code section 1109. The
court instructed the jury it couldonsider the uncharged acts in
determining whether defendant was “disposed or inclined” to
commit domestic violence, and whether he committed the charged
offenses.

* Page number citations such as this onéatiee page numbers reflected on the court
CM/ECF system and not to page numbers assigned by the parties.
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2. Analysis

Evidence of a person's past condgenerally is inadmissible to
show his or her propensity to romit the charged crime, but is
admissible to prove facts otherath propensity, such as motive,
opportunity, intent, preparatn, plan, knowledge, identity, or
absence of mistake or accident. (Evid.Code, § 1101, subds.(a), (b).)
Under Evidence Code section 1109, in “a criminal action in which
the defendant is accusedasf offense involving domestic violence,
“evidence of other acts of domestimlence is admissible to show
propensity. (Evid.Code, 8 110%ubd. (a)(1), italics added.)
Defendant contends three of thkarges against him - attempted
murder, assault with a firearm, and mayhem (counts one, three and
four) - were not offenses invahg domestic violence within the
meaning of the statute, becaubkese crimes do not “inherently”
involve domestic violence. Defendant argues it is not sufficient
that the evidence established hignas in fact involved domestic
violence®

“A trial court's determination of the admissibility of evidence of
uncharged offenses is generallyieaved for an abuse of discretion.
[Citations.] To the extent thtial court's ruling depends on the
proper interpretation of the Evidem Code, however, it presents a
guestion of law; and our reav is de novo.[Citation.]” (Peoplev.
Walker (2006) 139 Cal.App.4th 782, 794—7384ker).)

Evidence Code section 1109 does nctude a list of offenses that
involve domestic violencé. Instead, the stawtincorporates the
definition of domestic violencm section 13700 (and, under certain
circumstances, the broader defioitiin Family Code section 6211).
(Evid.Code, 8§ 1109, subd. (d)(3).) Section 13700 defines
“domestic violence” as “abuse committed against an adult or a
minor who is a . . . cohabitant .. or person with whom the suspect

. . . Is having or has had a datiog engagement relationship” (8§
13700, subd. (b)); “[a]buse” means “intentionally or recklessly
causing or attempting to cause Wpdnjury, or placing another
person in reasonable apprehensimin imminent serious bodily
injury to himself or herselfor another” (8§ 13700, subd. (a)).
Applying these definitionsthe evidence at trial clearly established
that defendant's crimes involvetbmestic violence. Kentra was

N DN D DN DN N DN
o N o o0 B~ W DN

® Defendant concedes count two (corporalipto cohabitant) inherently involves
domestic violence.

® Defendant did not raise this contention ia thal court, insteadrguing for exclusion of
such grounds as irrelevance and prejudice thdeefore has forfeited his argumengeg People
v. Ogle (2010) 185 Cal.App.4th 1138, 1141-1142 [defendlariéited argument that prior
offense was inadmissible because it was not aofatdmestic violence].) In any event, as we
discuss in the text, defendant's contention is meritless.

" In contrast, Evidence Code section 110Bich permits evidence of other sexual
offenses when a defendant is “accused of a $@fiense,” defines “[s]exual offense™ by listing
specified offenses and categories of cond(ietid.Code, § 1108, subds.(a), (d)(1)(A)-(F).)

11




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

i

defendant's cohabitant and was a person with whom he was in a
dating relationship. Defendant inteonally or recklessly caused
Kentra to suffer bodily injy, and placed her in reasonable
apprehension of imminent seriousdidg injury, when he threatened

to kill her and then shot her.

Defendant relies olValker, a murder case in which the trial court
admitted evidence of other sexual offenses under Evidence Code
section 1108, to support his argument that Evidence Code section
1109 does not apply. TWsalker court stated the issue before it was
“whether [Evidence Code] section 1108, subdivision (d)(1)(E)'s
inclusion in the definition of sextaffense of crimes that involve
‘[d]eriving sexual pleasure or grication from the infliction of
death, bodily injury, or physical paon another person’ authorizes
use of evidence of other sexual offenses when the circumstances
under which a violent crime has been committed suggest the
defendant derived sexual pleasureggmtification from the victim's
pain, even though sexual pleasuwe gratification is neither a
necessary element of the charged offense nor alleged in the
information as an enhancememt aggravating factor.” Walker,
supra, 139 Cal.App.4th at p. 799The appellate court interpreted
section 1108 as requiring “that tmequisite sexual transgression
must be an element or componehthe crime itself without regard

to the evidence establishing a specific violationd. &t p. 800see

also ibid. [specified sexual misconduct must be “an element of the
charge (or applicable enhancemen aggravating factor) and not
simply a circumstance of the crime's commission”].)

In People v. Story (2009) 45 Cal.4th 1282Sry), which also
involved Evidence Code section 1108, the Supreme Court
considered a similar issue. @prosecution for first degree felony
murder based on the underlying ofées of rape and burglary, the
trial court admitted evidence of defendant's other sexual assaults
under Evidence Code section 110&toly, supra, 45 Cal.4th at pp.
1285-1288.) The appellate court reversed the defendant's
conviction, holding he was not dtcused of a sexual offense™
within the meaning of Evidenceo@e section 1108, because murder
“is not found in any of the enuenated Penal Code sections nor
does it include as a necessary element nonconsensual sexual
contact.”” @&ory, supra, 45 Cal.4th at p. 1291.) The Supreme
Court disagreed and affirmed the defendant's conviction.Sihng

court declined to address wheth@éfalker correctly interpreted
Evidence Code section 1108, but held théfalker was
distinguishable because it did not involve or discuss “the question
whether an open murder chargegecuted as first degree murder
on a rape-felony-murder theory is a sexual offense under [Evidence
Code] section 1108.” Sory, supra, 45 Cal.4th at p. 1292.) The
Sory court held that, even under th&alker court's narrow
interpretation, the defendant hbden accused of a sexual offense
within the meaning of Evidend@ode section 1108, because he had
been charged with felony murdeith rape as an underlying felony;
accordingly, sexual misconduct was “an element or component of
the crime itself . . . .” §ory, supra, 45 Cal.4th at p. 1292.)

12
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Defendant contends this courtosild adopt an terpretation of
Evidence Code section 1109 similarWalker 's interpretation of
Evidence Code section 1108, and hold that attempted murder,
assault with a firearm, and gteem are not “offense[s] involving
domestic violence,” because domestiolence is not an essential
element of those offenses. Weject this argument. First,
assumingMNalker correctly interpreted Bdence Code section 1108,
defendant has not established tiné&trpretation should be extended
to Evidence Code section 1109. To the contraryPeople v.
Brown (2011) 192 Cal.App.4th 1222, 1224-1225, 1230-1231,
1235-1237 Brown), the appellate courexpressly declined to
extendWalker to Evidence Code secti 1109, and concluded that
the circumstances of a crime may establish it is an offense
involving domestic violence, even domestic violence is not an
essential element of the crime. Brown, the defendant was
charged and convicted of first degree murder in the homicide of his
former girlfriend. Brown, supra, 192 Cal.App.4th at pp. 1224—
1225, 1230-1231.) The trial court admitted evidence of the
defendant's prior acts of domestimlence under Evidence Code
section 1109, holding that murder was an offense “involving
domestic violence.” I@d. at pp. 1230-1231.) The appellate court
affirmed, stating: “Given the leglative history and the language of
[Evidence Code] section 1109, wagree with the trial court's
observation in this case that murder is ‘the ultimate form of
domestic violence,” and that defdant's prior acts of domestic
violence were admissible based on the nature and circumstances of
his relationship with and conductward Bridget. Defendant was
charged with first degree murdbased on strangling Bridget, his
former girlfriend, after a lengthyeriod in which he tried to
intimidate her because she chosebteak up with him. He was
clearly ‘accused of an offensevolving domestic violence’ within

the meaning of [Evidence Code] section 1109d. &t p. 1237.)

The Brown court rejected the defendant's argument that, under
Walker andStory, prior acts of domestic @ience are not admissible

in a murder prosecution because murder is not listed as a crime
involving domestic violence inither Evidence Code section 1109,
section 13700, or FamilZode section 6211.Bfown, supra, 192
Cal.App.4th at pp. 1237-1240.) Whieknowledging that courts
have described Evidence Code sections 1108 and 1109 as
“virtually identical,” the Brown court held there were “important
statutory distinctions relative tefendant's definitional arguments

in this case.” Id. at p. 1238.) While Hdence Code section 1108
permits the introduction of propeatysevidence when the defendant
“is accused of a sexual offense’n@ defines that term in part with

a list of enumerated offenses, Evidence Code section 1109 provides
for the admission of propensity evidence when the defendant “is
accused of an offense involving dastie violence,” and does not
define that term with a spdied list of offenses. If. at p. 1240.)
Applying Brown here, defendant's prior acts of domestic violence
were admissible because, aliscussed above, the evidence
established the charged offessnvolved domestic violence.

A second basis for rejecting defendant's argument is that, even
under theWalker approach, defendant's prior acts of domestic

13
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violence would be admissible ®how propensity aso all four
charges. UndeiValker, the specified misconduct must be an
element of the charged offense atléged in the information as an
enhancement or aggravating factor.”  (Walker, supra, 139
Cal.App.4th at p. 799, italics addeagcord, id. at p. 800.) The
information here alleged that, in the commission of all four
offenses, defendantpérsonally inflicted great bodily injury upon
[Kentra], under circumstances involving domestic violence,” within

the meaning of section 12022.7, subdivision®(gjitalics added.)
Accordingly, defendant was, in each count, “accused of an offense
involving domestic violencd.]” (See Evid.Code, § 1109, subd.

(@)(1).)

Allen, 2012 WL 844532, at **4-6.
The question whether evidence of petition@rier acts of domestic violence against

Kentra was properly admitted underli@ania law is not cognizable in this federal habeas cor

proceeding.Estelle, 502 U.S. at 67. The only question beftins court is whether the trial couf

committed an error that rendered the trial sat@ty and fundamentally unfair that it violated
federal due procesdd. Seealso Jammal v. Van de Kamp, 926 F.2d 918, 919 (9th Cir. 1991)
(“the issue for us, always, is whether the state proceedings satisfied due process; the pres
absence of a state law violatiorlasgely besidehe point”).

The United States Supreme Court “has neveresghy held that it wlates due process t

admit other crimes evidence for the purposehoirsng conduct in conformity therewith, or that

it violates due process to admit other crimead&wce for other purposes without an instructior

limiting the jury’s consideration dhe evidence to such purposes$sarceau v. Woodford, 275

F.3d 769, 774 (9th Cir. 2001gyerruled on other grounds by Woodford v. Garceau, 538 U.S. 202

(2003). In fact, the Supreme Courshexpressly left open this questiofee Estelle, 502 U.S. at
75 n.5 (“Because we need not reach the issaeexpress no opinioon whether a state law
would violate the Due Process Clause if it permitted the use of ‘prior crimes’ evidence to s
propensity to commit a charged crime”). Accogly, the state court’s jection of petitioner’'s
due process claim is nobtrary to United States Supreme Court precedent.

See Mgiav. Garcia, 534 F.3d 1036, 1046 (9th Cir. 2008) (halglithat state court had not acte

8 Section 12022.7, subdivision (e) incorporatesdefinition of domstic violence in

section 13700, subdivision (b), the same definiticcorporated in Evidence Code section 1109.
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objectively unreasonably in determining that iropensity evidence introduced against the
defendant did not violate $iright to due processiberni v. McDaniel, 458 F.3d 860, 863-67
(9th Cir. 2006) (denying the petitioner’s cfathat the introduction of propensity evidence
violated his due process rights @ndhe Fourteenth Amendmerdgdause “the right [petitioner]
asserts has not been clearly establishetthdysupreme Court, as required by AEDPAJited
Satesv. LeMay, 260 F.3d 1018 (9th Cir. 2001) (Fed. R. Evid. 414, permitting admission of
evidence of similar crimes in ith molestation cases, under whicle tfest for balancing probati
value and prejudicial effect remains applicalblees not violate the due process clauSaith v.
Roe, 232 F. Supp. 2d 1073, 1088-89 (C.D. Cal. 2002) (applying analyiseédfiay to case
involving domestic violence).

In any event, any error in admitting eviderof petitioner’s prior acts of domestic
violence did not have “a substaitand injurious effect or inflence in determining the jury’s

verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637 (1993¥ee also Penry v. Johnson, 532 U.S.

782, 793-96 (2001). Petitioner was found guilty témpted manslaughter, which requires a jury

finding that the defendant tooklatist one direct but ineffectiwtep toward killing a person ang
intended to kill that person, but was provoked acigd rashly and without due deliberation.

Clerk’s Transcript on Appeal (J at 241. As noted by respomiethe evidence that petitioner

took at least one direct step toward killing Kerdral intended to kill her is overwhelming, give

that he shot her at close rangigh a shotgun. Although the priorimes evidence was potentia
powerful, “[the fact] that prior ds evidence is inflammatory is not dispositive in and of itself.
LeMay, 260 F.3d at 1030. Evidence that petitioner ¢t@mumitted prior acts of domestic violen
against Kentra would not have had a subgtheffect on the veidt under these facts.

The court also notes thaetfury instructions in this caskd not compel the jury to draw|
an inference of propensity from evidence of fo@tier’s prior acts of domés violence. Rather,
the trial court instructed the jury at the cladehe evidence that they found petitioner had
committed the prior acts of domestic violenceyticould, but were not required to, “conclude
from that evidence that the defendant was disposé@ttlined to commit domestic violence.”

CT at 152 (first trial), 244 (secortdal). The jury was also ingicted that if they found that
15
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petitioner had such a ghssition, they could, but were not reqdrto, infer that he was likely to
have committed the charged offens&s. The jury was further instatied that if they concluded
that petitioner committed the prior acts, that@dasion was “only one factor to consider” and
was “not sufficient by itself to prove that [petitier] is guilty of [the crimes charged]Id. In
addition, the jury was instructed that the prosiecuhad the burden of proving all charges aga
petitioner beyond a reasonable doulgt. The jury is presumed to have followed all of these
instructions. Weeks v. Angelone, 528 U.S. 225, 234 (200@®rown v. Ornoski, 503 F.3d 1006,
1018 (9th Cir. 2007).

In sum, the admission of petitioner’s priorsaof domestic violencdid not violate any
right clearly established by UndeStates Supreme Court precedamtesult in prejudice under
the circumstances of this case. Accordingly tigeter is not entitled to relief on this due procsg
claim.

B. Failure to Stay Petitioner’'s Sentence

In petitioner’s next ground for relief, he alas that the trial court violated Cal. Penal
Code § 652and his “right to be free of improper multiple punishment” when it imposed sep
and unstayed sentences on both the fireagenbkancement and the great bodily injury
enhancement as to the charge of mayhemi= EQ 1 at 32-33. Petitioner conceded on direct
appeal that this issue was fores®d by the state court decisiorPgople v. Ahmed, 53 Cal.4th
156 (2011).1d. However, he explained that he wasirgjghe claim for purposes of federal co
review. ld.

1
1
1
1
1

° Cal. Penal Code § 654(a) provides: “Anacomission that is punishable in different
ways by different provisions of law shall be punished under the provision that provides for
longest potential term amprisonment, but in no case shkk act or omission be punished un
more than one provision.”

16

inst

SS

arate

urt

the
der




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

The California Court of Apgal rejected this sentencing claim based on the Californig

Supreme Court decision Ahmed. The court reasoned as follows:

Defendant's first argument .€i, that section 654 precludes
imposition of multiple enhancements) fails. Undéémed, section
1170.1 permits imposition of both a firearm enhancement and a
great bodily injury enhancemeratnd it is unnecessary to consider
section 654. Ahmed, supra, 53 Cal.4th at pp. 165-167, 169.)
Defendant concedes this pointhis supplemental brief.

Allen, 2012 WL 844532, at *8.
“[A] federal court is limited to decidingthether a conviction violated the Constitution,

laws, or treaties of the United State&stelle, 502 U.S. at 67-68. Habeas corpus relief is

unavailable for alleged errors in the interpretaboapplication of state sentencing laws by either

a state trial court or appellate coutState courts are the ultingaexpositors otate law,” and a
federal habeas court is bound by the state’s constructioptexben it appears that its
interpretation is an obvious subterfuge ta@ the consideration of a federal issiillaney v.
Wilbur, 421 U.S. 684, 691 (1975). So long as a stattéence “is not based on any proscribed
federal grounds such as beingarand unusual, racially or etleally motivated, or enhanced b
indigency, the penalties for vation of state statutes are matters of state concétakal v. Sate
of Arizona, 544 F.2d 1030, 1035 (9th Cir. 1976gee also Cacoperdo v. Demosthenes, 37 F.3d
504, 507 (9th Cir. 1994) (“[t]he decision whetlie impose sentences concurrently or
consecutively is a matter of state criminalgadure and is not withithe purview of federal
habeas corpusiendricks v. Zenon, 993 F.2d 664, 674 (9th Cit993) (petitioner’s claim
regarding merger of convictions for sentencivags exclusively concerned with state law and
therefore not cognizable in a federal habeasusoppoceeding). “Generally, a federal appellat
court may not review a state sentened th within the statutory limits.' Walker v. Endell, 850
F.2d 470, 476 (9th Cir. 1987).

Petitioner’s claim that the trial court vated the California Penal Code in imposing
multiple sentence enhancements on the mayhamngetwas denied by the California Court of
Appeal on state law grounds. The state court’ss@tatithat petitioner’s seemce did not violate

i
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state law, derived from its analysisstate law, is binding on this couiee Lewisv. Jeffers, 497

U.S. 764, 780 (1990) (“federal habeas corpus relie$ dot lie for errors of state law . . . .").

Petitioner has failed to demonstrate that higesece violated federal law or that the state

court’s decision was contrary to or an unreabtmapplication of Unité States Supreme Court
authority. Petitioner cites no fa@dé cases in support of thitaim, and there is no evidence
before the court that pgoner’s sentence was violative oflhiight to due process or any other
federal constitutional right. Because petitioner’s allegations do not establish a federal
constitutional violation, he is not entitled to habeas corpus relief.

C. Double Punishment

Petitioner’s next claim is #t the trial court imposed doulpenishment in violation of
state law when it sentenced him to a five yeantir the great bodily injury enhancement. E(
No. 1 at 33. He argues that pursuant to Cal. Penal Code § 12022.7, he could not receive
additional term for the fhiction of great bodily injury becausewas an element of the offense
mayhem.Id. Petitioner also argues that his sgte on the great bodily injury enhancement
violates the Double Jeopardy Clause bec#@usmstitutes multiple punishment for the same
offense. Id. at 33-34%°

The California Court of Appeal summarizee ttiaim that petitioner raised in that courf

as follows:

Defendant's second argument isttithe trial court should have
stayed the great bodily injuryneancement because it overlapped
with the underlying offense of mayhem. In particular, defendant
notes that great bodily injurg an element of mayhemPédople v.

Pitts (1990) 223 Cal.App.3d 1547, 1559-156@7tts); People V.
Keenan (1991) 227 Cal.App.3d 26, 36, fn. Rdgenan).) Defendant
also cites this court's decision Feople v. Harbert (2009) 170
Cal.App.4th 42 Karbert), in which we assumed section 654
applied to a great bodily injy enhancement under section 12022.7,
and stated the trial court hadroctly stayed the enhancement
because it overlapped with the underlying offense (a violation of
Vehicle Code section 20001). Se€ Harbert, supra, 170
Cal.App.4th at p. 59but see People v. Chaffer (2003) 111

19 petitioner was sentenced under Cah@€ode § 12022.7(e), which provides: “Any
person who personally inflicts great bodilyury under circumstances involving domestic
violence in the commission of a felony or attempted felony shall be punished by an additi
consecutive term of imprisonment in the state prisothicee, four, or five years. As used in th
subdivision, “domestic violence” has the mearpngvided in subdivision (b) of Section 13700
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Cal.App.4th 1037, 1044-1045 [section 654 does not bar
punishment for both (1) an offemsand (2) a great bodily injury
enhancement].)

Allen, 2012 WL 844532 at *8.
The state appellate court deniedipener’s claim, described above,
reasoning as follows:

The Ahmed court did not consider a claim that section 654 limited
the application of an enhancemdrecause it overlapped with the
underlying offense. As the pe$ agree in their supplemental
briefs, howeverAhmed requires that we begin our analysis of this
claim by considering the specifisentencing statute at issue -
section 12022.7. See Ahmed, supra, 53 Cal.4th at pp. 160-161,
162, 164.) Subdivisions (a) thrduge) of section 12022.7 provide
enhancements for great bodilypjury inflicted under various
specified circumstances; the enhancement in subdivision (e) is for
great bodily injury under citanstances involving domestic
violence.  Subdivision (g) of section 12022.7 provides that
“[s]ubdivisions (a), (b), (c), and )Ydhall not apply if infliction of
great bodily injury is an elememntf the offense”; subdivision (g)
does not specify such a limitation on the enhancement applicable
under subdivision (e), for great blydinjury under circumstances
involving domestic violence. Accordingly, although a section
12022.7 enhancement generally may not be applied where great
bodily injury is an element of ¢éhoffense, “[the enhancement may
be applied . . . if the crime is committed under circumstances
involving domestic violence.” See People v. Hawkins (2003) 108
Cal.App.4th 527, 530-53Hawkins).)

Here, defendant committed mayhem under circumstances involving
domestic violence. Accordingly, section 12022.7, subdivisions (e)
and (g), permit imposition of a gat bodily injury enhancement.
Because section 12022.7 resolves this question, we need not
consider the more general provisions of section 65&e Ahmed,

supra, 53 Cal.4th at pp. 160-161, 162, 164, 169.)

Defendant contends thatetion 12022.7, subdivision (g), is
“ambiguous in its omission of subdivision (e), relating to domestic
violence,” and that therefore éhcourt should proceed to address
section 654. According to deféant, section 12022.7, subdivision
(9), could mean either (1) “the subdivision (e) enhancement is
always applicable, even if greatdily injury is an element of the
substantive offense,” or (2) “sulviBion (e) is applicable, even
when great bodily injury is an element of the substantive offense,
but only when domestic violencenst an element of that offense.”
But this perceived ambiguity does not assist defendant - as
defendant argued in his openingdareply briefs (in connection
with his challenge to the trial court's evidentiary rulings), domestic
violence is not an essial element of mayhem. S¢e § 203;
CALCRIM No. 801.) Although defendant's offense in fact
involved domestic violence, thatould not provide a basis for
holding the enhancement under section 12022.7, subdivision (e), is
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inapplicable (as defendant appearsuggest). To the contrary, the
existence of “circumstances involving domestic violence” is what
triggers that enhancement. (See § 12022.7, subd. (e).)\

The opinion of the California Court of Appeal that petitioner’'s sentence on the great
bodily injury enhancement did neiblate state law is binding onighcourt, for the reasons set
forth above. The Court of Appedid not specifically address fi@ner’s argument that the tria
court’s imposition of a five year term for theegt bodily injury sentese enhancement violated
the Double Jeopardy Clause. However, this court will assume the state court adjudicated
claim on the merits and will perform an indeperdeniew of the record to determine whether
the state court’s decision was contrary tamunreasonable appltean of controlling United
States Supreme Court precedeRichter, 131 S.Ct. at 884-89phnson, 133 S.Ct. at 1091;
Stanley, 633 F.3d at 860.

The Double Jeopardy Clause of the Fifthe&rmdment guarantees that no person shall
subject for the same offense to bedsvput in jeopardy of life or limb.” U.&ONST. amend. V.
Essentially, the Double Jeopardy Clause guardmag(l) a second prosecution for the same
offense after acquittal or conviction; and @)ltiple punishments for the same offenSee
Witte v. United States, 515 U.S. 389, 39596 (1995) (citibipited Sates v. Dixon, 509 U.S. 688,
704 (1993)). Petitioner’s claim foge this court is concernendth the second part of this
definition.

“Because the substantive power to prescribe crimes and determine punishments is
with the legislature [citadin omitted], the question under the Double Jeopardy Clause wheth
punishments are ‘multiple’ is essetiiaone of legislative intent.”Ohio v. Johnson, 467 U.S.
493, 499 (1984). Sentencing enhancements thedase the penalty for a crime based on the
offender’s conduct do not offend double jeopardgp@ples where “a leglature specifically
authorizes cumulative punishment under two statutiesssouri v. Hunter, 459 U.S. 359, 368

(1983). See also Plascencia v. Alameida, 467 F.3d 1190, 1204 (9th Cir. 2006) (“when the

that

‘be

veste
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legislature intends to impose multiple punishmeddsible jeopardy is not invoked.”). Therefofe,
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this Court looks to the California legislaturé&egislative intent” to determine if the imposition
of a separate, consecutive sentence basededmthng that a § 12022.7(e) enhancement was
offends the Double Jeopardy Clause.

California courts have made clear thatEreible Jeopardy Clause is not offended by {
imposition of a separate, consecutive sentemt@ncement pursuant to 8§ 12022.7(e). The

California Supreme Court has rejected a Deuldopardy challenge to multiple punishments

stemming from an incident of domestic viaderunder California lawnd involving § 12022.7(e).

See Peoplev. Soan, 42 Cal.4th 110, 119 (2007) (“[t]he gmslature has made clear that a
defendant may be convicted of more than onenseeven if they arisgut of the same act or
course of conduct,” citing California Penabde § 954; and § 12022.7(e) does not offend feds
Double Jeopardy principledpeople v. Chaffer, 111 Cal.App.4th at 1045-46 (a 8 12022.7(e)
sentence enhancement does not violate California’s prohibition against multiple punishme
the same offense as set forth in Penal Code 8 @8dinerous federal cagrhave also found thg
imposition of a separate, consecutive sergdrased on a § 12022.7(e) enhancement does n
violate the Double Jeopardy ClauSee, e.g., Saddler v. Evans, No. 09-2067 W(JMA), 2011 WL
9150943. At **30-31 (S.D. Cal. Dec. 20, 201hgramv. Varga, No. ED CV 10-00732 AHM
(VBK), 2011 WL 835788, at **7-9 (C.D. Cal. Jan. 21, 201QMiver v. Evans, No. CV 09-05727
ODW (RZ), 2010 WL 3928752, at *3 (C.D.C2010) (additional punishment under 8§ 12022.7
was intended by California legislature, andrtéfore enhancement does not violate Double
Jeopardy) (citindPlascencia, 467 F.3d at 1204 arffloan, 42 Cal.4th at 121Massiev. Henry, 19
F. App’x. 585, 586—87 (9th Cir. 2001) (unpublished) (imposing § 12022.7 enhancement dd

true

bral

nts for

t

Dt

es no

violate double jeopardy because Galifia statute requires proof of separate element of intent to

inflict great bodily injury) (citations omitted).

For the foregoing reasons, petitioner’steace on the great bodily injury enhancement

does not violate double jeopardy principl&ee Hunter, 459 U.S. at 36&lascencia, 467 F.3d al
1204.
i
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D. Upper Term Sentence

1. Violation of State Law

In his final claim for relief, petitioner argu#sat the trial court abused its discretion un
state law when it sentenced him to the upper term on the great bodily injury and firearm us
enhancements. ECF No. 1 at 34-35. The Califd@oiart of Appeal rejeed this claim on state

law grounds, reasoning as follows:

C. The Upper Enhancement Terms
1. Background

At sentencing, after hearing argant from the parties and an
impact statement from Kentrahe court adopted the probation
department's recommendationitopose the four-year midterm on
the mayhem count. The court ndtéhe “horrific’ nature of the
crime and Kentra's severe injuries, while acknowledging defendant
had no criminal history. The couagreed with the prosecutor that
there were “some aggravating fad,” but stated “much of what
they rely upon are already acceoemh for in the enhancements.
That's just the way the law waKR The court stated, “[w]hen |
looked at both the aggravatingdamitigating factors, on balance
it's pretty close . . .."

The court imposed consecutive uppenms for the firearm use and
bodily injury enhancements. The court concluded that defendant's
firearm use was “aggravated,” based in part on Kentra's
vulnerability, i.e., she was sedt on the couch in the locked
apartment when defendant shot her. The upper term was
appropriate because of “how the gun was used, where the victim
was seated at the time. There was no way out. And a statement
was made prior to add terror in the victim's mind.”

As to the great bodily injury enhancement, the court concluded the
upper term was appropriate based on Kentra's extensive and
permanent injuries. The court noted Kentra's survival was
“miraculous.” The court also emphasized Kentra had survived not
because of anything defendant did but because she put her arm up
to block defendant's shot from hitting her in the face. The court
stated: “[T]he degree of injury witthe victim actually surviving is
pretty dramatic, and if you justd& at Ms. Kentra on first glance
she might look fine, but we knowdtis not true. Not only are the
pellets in her head for the rest of her life, the injury runs down her
arm, and the lack of mobility is essentially nothing more than what
has been described as a helpangiher arm in many ways into an
object is how it's described.”

After announcing the aggregate 19—year sentence, as well as fines
and restitution, the court asked, “I€th anything else we need this
morning?” Defendant's counseblttd: “Just for me to state my
objection to the high term for apfse purposes, your Honor.” In
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i

response to a query from the couchunsel clarified that this
objection applied to both enhancements.

2. Analysis

Defendant contends the trial cobabused its discretion by imposing
the upper terms for the enhancementSee People v. Sandoval
(2007) 41 Cal.4th 825, 847 [triatourt's sentenng decisions
reviewed for abuse of disgtion].) We disagree.

In the trial court, defendant dlinot raise the challenges to his
sentence that he now asseois appeal, stating only a general
objection to the upper mms “for appellate purposes.” Defendant
has not shown that his counsel @bubt have elaborated by stating
more specific objections, and hast shown the trial court would

not have considered cu objections. He has thus forfeited his
contentions. ee People v. Scott (1994) 9 Cal.4th 331, 353, 356
[arguments about manner in whitifal court exercises sentencing
discretion cannot be raised for first time on appeall].)

In any event, defendant has not sham abuse of discretion. As to
the great bodily injuryenhancement, defendant suggests the court's
reliance on the severity of Kensainjuries to impose the upper
term was an improper dual use tbis fact. (See Cal. Rules of
Court, rule 4.420(d) [“[a] fact thas an element of the crime upon
which punishment is being imposed may not be used to impose a
greater term”].) As notedabove, although section 12022.7
generally precludes impositionof a great bodily injury
enhancement when such injury am element of the underlying
offense (as it is in the case of mayhesee Pitts, supra, 223
Cal.App.3d at pp. 1559-156Keenan, supra, 227 Cal.App.3d at p.

36, fn. 7), this prohibition does not apply when the injury is
inflicted under circumstances involving domestic violence under
section 12022.7, subdivision (e). (See 8§ 12022.7, subd. (Q);
Hawkins, supra, 108 Cal.App.4th at pp. 530-531.) Moreover, in
selecting the upper enhancemésatm of five years (8 12022.7,
subd. (e)), the court could reasonably have concluded that Kentra's
severe and permanent injuries exceeded the minimum necessary to
impose the great bodily injury enhancementSee(People v.
Castorena (1996) 51 Cal.App.4th 558, 562 [upper term may be
imposed based on facts exceeding the minimum necessary to
establish elements of crime].) The trial court did not abuse its
discretion by imposing the upper term.

As to the firearm use enhancement, defendant argues that the trial
court's reliance on Kentra's inability to flee the locked apartment
and defendant's threat to kill her are inconsistent with the jury's
acquittal on the charge of tampted deliberate, premeditated
murder. But the court's conclusion that defendant's gun use was
aggravated because he took advamtaigkentra's vulnerability and
because he threatened her before shooting is not undercut by the
fact that he may have taken th@s#ions out of pssion rather than
premeditation.
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Finally, defendant argues he svaemorseful and attempted to
obtain medical assistance for Kentra after he shot hgse Gal.
Rules of Court, rulet.414(b)(7).) As the Abdrney General notes,
there was also evidence defendamdntinued to maintain the
shooting was an accident. In any event, defendant has not shown
that the court abused its discretiby failing to give significant
weight to his apparent remorse.

Allen, 2012 WL 844532, at **9-10.

Petitioner’s claim that theiéd court abused its discretiam imposing two upper terms is
based on state law and was denied by the CaidgdCourt of Appeal on state law grounds. As
noted above, the state court’s decision that petitioner’s sentehnetdriolate state law, derive
from its analysis of state lawg binding on this court. Accowgly, petitioner is not entitled to
federal habeas relief on this claim.

2. Apprendi/Cunningham Claims

Petitioner argues for the first time in the traeethat his sentence violates the decision
the United States Supreme Courpprendi v. New Jersey, 530 U.S. 466, 490 (2000),
Cunninghamv. California, 549 U.S. 270 (2007), aklakely v. Washington, 542 U.S. 296

(2004). ECF No. 15 at 8-11. Apprendi, Cunningham, andBlakely, the United States Supreme

Court established that, for Sixth Amendment pugsoany fact that ineases the penalty for a
crime beyond the prescribed statutory maximurosgpkthe fact of a prraconviction, must be
submitted to a jury and proved beyond a reasonable doubt.

A traverse is not the proper pleadiogaise additional grounds for reliegee
Cacoperdo, 37 F.3d at 507 (a traverse is not thepar pleading to raise additional grounds for
relief); Greenwood v. Fed. Aviation Admin., 28 F.3d 971, 977 (9th Cir. 1994) (“we review only
issues which are argued specifically and distinictlgt party’s opening brief”). Accordingly, to

the extent petitioner is attempting to raiseeav claim in the traverse based on the Sixth

=

s of

Amendment, habeas relief should be deniediti®¥&tr has also failed to exhaust any such claim

in state court. Specifically, petitioner did matse a Sixth Amendment challenge to his sentel
in state court or cite théspprendi, Cunningham, andBlakely decisions in his ate court briefs.
Exhaustion of state court remediss prerequisite to the grantinfja petition for writ of habeag

corpus. 28 U.S.C. 88 2254(b)(2).
24
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Even if petitioner had properly raisedtims court a Sixth Amendment claim based on
Apprendi, Cunningham, andBlakely, and assuming the claim is not subject to a procedural
default, petitioner would not be t#red to federal habeas relieRursuant to California law at th
time petitioner was sentenced (August 31, 2010jfdCaia’s Determinate Sentencing Law for
violation of a statute specifying three termsmprisonment had been amended in response t
Cunningham decision to provide thatéhchoice between the threenes “shall rest within the
sound discretion of the court” without the needind and weigh aggravating or mitigating
factors. See Cal. Penal Code 8 1170(b) (2009). kyhki of this amendment to California’s
sentencing law, the trial judge’seaaxise of discretion to sentengetitioner to the maximum teri
for the sentence enhancements did not violate the Sixth Amend8gerZhioino v. Kernan, 581
F.3d 1182, 1186 (9th Cir. 2009) (describing Cahfats amended Determinate Sentencing La
as “amending [the law] to comply with the constitutional requiremen@uarfingham”); Butler
v. Curry, 528 F.3d 624, 652 n. 20 (9th Cir. 2008) (“Following the decisid@umingham, the
California legislature amended gtatutes such that imposition of the lower, middle or upper
is now discretionary and does not dependhenfinding of any aggravating factors.Qghoa v.
Uribe, No. ED CV 12-586-RGK (PLA), 2013 W866118, at *7 (C.D. Cal. Jan. 28, 2013)
(“Because the amendment to 81170(b) elimin#tedniddle term as the statutory maximum,
petitioner has not shown thaetimposition of the upper terms violated the rule formed in
Apprendi, Blakely, andCunningham.”); Lloyd v. Gonzalez, No. CV 11-3321 PJW, 2012 WL
84046 at *3 (C.D. Cal. Jan. 10, 2012) (“Under [#0®7 amendment to California Penal Code
8§ 1170(b)] the trial judge was autimad in its (sic) discretion teentence Petitioner to the uppe
term without any aggravating factors beingyan to a jury or admitted by Petitioner.Jgnes v.

Knipp, No. EDCV 09-1395-JSL(CW), 2012 WL 38394&8+6 (C.D. Cal. July 27, 2012).

Moreover, even assuming arguendo that thedoart did violate the Sixth Amendment i

selecting the upper term sentence on the seatenmhancements, any such error would be
harmless in this casesee Washington v. Recuenco, 548 U.S. 212, 218-22 (200Adprendi
errors are subject to harmless error analyseg)also Brecht, 507 U.S. at 623. Here, there is n

doubt that a jury would have found that the victiuffered great bodily injury and that petitiong
25
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committed the crimes with use of a firearm. The resulting sentence would have been the
even if the issue had been submitted to the jury.

Accordingly, for all of theseeasons, petitioner is nentitled to federal habeas relief on
claim that his sentence violates the Sixth Amendment, as set forthApgiendi, Cunningham,
andBlakely decisions.

IV. Conclusion
For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s

application for a writ of Haeas corpus be denied.

same

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a
final order adverse to the applicant).

DATED: April 29, 2015.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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