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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

GINGER HAMILTON, Civ. No. S-12-2817 KJM DAD
Plaintiff,
V. ORDER

ST. JOSEPH'S MEDICAL CENTER,
etal.,

Defendants.

The motion for summary judgment filed dgfendant St. JoseghMedical Center
aka Dignity Health, is currently pding before the court. Plaiff, proceeding pro se since the
withdrawal of her counsel, hast opposed the motion. Afteonsidering the motion and the
evidence in the record, the court GRANTS the motion.

. BACKGROUND

On October 12, 2012, plaintiff filed a colamt in San Joaquin County Superior
Court alleging generallthat in October 2010, she informed sepervisor Rick Reed that she
was qualified for a Nuclear Medicine Technician position with St. Joseph’s Medical Center
wanted to apply for it. Compl., ECF No. 18f 11. Reed told her the position was cloded.
He removed the position from the job board gade it to Scott Donlg a Caucasian male, who
was not qualified for the position because he ihat passed the Nuclelsiedicine Board exam,

whereas plaintiff had passed and wasbest qualified for the job #te time she sought to appl
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Id. She alleges she was denied th&itpm because of her race and sik. Plaintiff brings two
claims: (1) violation of Califaria Civil Code § 12940 (FEHA); (2) @iation of Title VIl of the
Civil Rights Act of 1964.1d. at 10-12 |1 21-29.
. STANDARDS FOR A SWMMARY JUDGMENT MOTION

A court will grant summary judgment “if. .. there is no genuine dispute as to a
material fact and the movant is entitiedudgment as a matter of law.’E: R.Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolved in favor of either
party.” Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (1986).

The moving party bears thdtial burden of showing thdistrict court “that there
is an absence of evidence to support the nonmoving party’s daskatex Corp. v. Catrett
477 U.S. 317, 325 (1986). The burden then stoftee nonmoving party, which “must establig
that there is a genuine issolematerial fact . . . .Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 585 (1986). In carrying their burdéash parties must “cit[e] to particula
parts of materials in the record.; or show [] that the materials cited do not establish the abs
or presence of a genuine dispute, or thaddrerse party cannot produce admissible evidence
support the fact.” Ed. R.Civ. P. 56(c)(1)see also Matsushit@75 U.S. at 586 (“[the
nonmoving party] must do more than simply shoat there is some metaphysical doubt as to
material facts”). Moreover, “the requirementhst there be no genuinesue of material fact
. ... Only disputes over facts that migheaf the outcome of th&uit under the governing law
will properly preclude the entry of summary judgmenAfiderson477 U.S. at 247-48 (emphas
in original).

In deciding a motion for summary judgniethe court draws all inferences and
views all evidence in the light motvorable to the nonmoving partiatsushita 475 U.S. at

587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Where the record taken as

' Rule 56 was amended, effective December 1, 28i@vever, it is appropriate to rely
on cases decided before the amendment toektetis “[tjhe standard for granting summary
judgment remains unchanged.” FED. R. C/ 56, Notes of Advisory Comm. on 2010
amendments.
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whole could not lead a rationaidr of fact to find for the non-oving party, there is no ‘genuine

issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat'| Bank of Arizona v. Cities Sery|
Co, 391 U.S. 253, 289 (1968)).

A court may consider evidence aadaas it is “admissible at trial.Fraser v.
Goodale 342 F.3d 1032, 1036 (9th Cir. 2003). “Admiskijpiat trial” depends not on the
evidence’s form, but on its conterBlock v. City of L.A.253 F.3d 410, 418-19 (9th Cir. 2001)
(citing Celotex Corp.477 U.S. at 324). The party seeking admission of evidence “bears th
burden of proof of admissibility.’Pfingston v. Ronan Eng’g G&284 F.3d 999, 1004 (9th Cir.
2002). If the opposing party objedb the proposed evidenceg gharty seeking admission mus
direct the district court to “dhenticating documents, depositi@stimony bearing on attributior
hearsay exceptions and exemptions, or otheeati@ry principles under which the evidence ir
guestion could be deemed admissible . .In.te Oracle Corp. Sec. Litig627 F.3d 376, 385-86
(9th Cir. 2010).

If a party fails to respond to a motion for summary judgment, the court may
consider the facts cited inghmotion as undisputed, but it mgsitl “’determine the legal
consequences of these facts andogrenissible inferences from them.Heinemann v.
Satterberg 731 F.3d 914, 917 (9th Cir. 2013) (quotirepFR. Civ. P.56, Advisory Committee
Notes (2010)). It may not grant summary jocknt, however, solely because of the party’s
failure to opposeld.

[ll. UNDISPUTED FACTS
Hamilton, an African-American, began worgiat St. Joseph’s Medical Center i

1996 as a Radiology Technologist and throughouehggloyment she has been a member of

Service Employees International Union—Unitddalthcare Workers West (SEIU-UHW). Dep.

of Ginger Hamilton (Hamilton Dep.) at 11:23-2®ecl. of Frank Crua, ECF No. 17-3 { 12;

Compl., ECF No. 1 1. At all ratant times her direct supervisor was Rick Reed. Decl. of

2The court cites to the complete deifios transcript, which defendant lodged
electronically in conformance with Local Rul83(j). Defendant hgzovided the pertinent
portions of the transcript as exhibits to its motion.
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Reed, ECF No. 17-4 91 1, 3; Hamilton Dep. at 8):@Reed’s supervisor, and thus Hamilton’s
second-level supervisor at all relevant timess Weank Crua, Directayf Imaging Services.
Hamilton Dep. at 20:21-21:2; Decl. of RiaCrua, ECF No. 17-3 § 2. In 2008, 2009 and 201
Reed consistently rated Hamilton as exceediagdsrds in her performance reviews; Hamilto
thought all the evaluations were fair. DeclMdtthew Ruggles, ECF No. 17-514 & Ex. C, E
No. 17-8 at 2-32; Hailton Dep. at 50:9-56:3.

On February 2, 2009, Scott Donley, atgeane Radiology Technologist, was the
only applicant for a position as a part-time Af@tive Nuclear Medicie Technologist; although
he had completed the training course, he wasl lwoatingent on his successful completion of
state board exam. ECF No. 17-3 1 7; ECF No. 154 At the time, it was common practice t(
hire people who had completed the nuclear meditiiaining, but not allow them to work until
they passed the state exam. ECF No. 17-3C§; No. 17-4 1 6. Hamilton did not apply for t
position in 2009 because she had not comglgte training course. Hamilton Dep. at

75:23-76-3.

Donley never performed any work ablaclear Medicine Tdmologist because he

never notified the Hospital he had passed the stedm. ECF No. 17-3 1 3; ECF No. 17-4 { 1.

To work as a Nuclear Medicineechnologist, a candidate hadctmmplete a certified training
course and pass the state board exam. BECAN3 i 6; Hamilton Dep. at 15:19-16:25.
Hamilton completed her training in @ember 2010 and passed the state boar
exam in October 2010. Hamilton Dep. at 565I08. She returned to work full-time as a
graveyard Radiology Technologist, iatd Reed she had passed her exam and was ready tc
in nuclear medicine. Hamilton Dep. at 58:11-2&cording to Reed and Crua, there was not
job posting for a Nuclear Medicine Technologidten Hamilton completed her training or pas
the exam. ECF No. 17-3 1 10; ECF No. 17-4 Hamilton agreed that a person could not be

hired into a position unless there had bagosting for that position. Hamilton Dep. at

76:22-78-1. Hamilton did say she believed a par¢ nuclear medicine position posted in Apri

2010 had not been filled at the time she passedtdte exam. Hamiltddep. at 60:15-21, 64:21.

She also said she told Reed he should let @y & Donley’s position because Donley had n
4
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passed the exam. Hamilton Dep. at 78:10-16dultion, Hamilton believed Lourdes Fernandez,

a supervisor, was working as a Nuclear MadiclTechnologist until gualified employee was
found to fill it even though it was a iom position. Hamilton Dep. at 62:8-20.

On November 23, 2010, a per diem Nucleldicine Technologist position was
posted and remained open for seven days,casregl by the Collective Bargaining Agreement
(CBA). ECF No. 17-3 1 10; ECF No. 17-4 fHamilton Dep. at 76:22-77:8. A per diem

position is one with very limited hours, even few®an the twenty hours typical of a part-time

employee.ld. at 64:14-17. Hamilton applied on November 23, and Reed, Crua and Fernandez

hired Hamilton for the position on November 3BCF No. 17-3 { 11; ECF No. 17-4 § 9; ECF
No. 17-8 at 33. In the beginning, Hamilton worleaght or sixteen hours a week in nuclear
medicine, receiving premium pdgr those hours, and the rest a Radiology Technologist.
Hamilton Dep. at 85: 11-25; ECF No. 17-3  5.teAfabout four months, she spent most of he

time in nuclear medicine but did not hathe full-time title. Hamilton Dep. at 70:19-25,

89:10-23. Because she was still consideredligen, she was on occasion pulled out of nuclegr
medicine and sent to diagnostic radiology whext trepartment needed help. Hamilton Dep. at

92:25-94:25. She used a different job codetierhours she worked in nuclear medicine, whi¢

increased her pay by about five percent. ECF No. 17-3 {1 5; ECF No. 17-4  10.

-

In July 2011, Hamilton complained to herion representative that Fernandez, the

supervisor, was working in a union positiomunclear medicine, and asked for a full time

Nuclear Medicine Technologist position. HamiitDep. at 86: 16-88:8. Hamilton clarified at

deposition that Fernandez’s filling the full time fim& was not part of her discrimination clain).

Hamilton Dep. at 97:15-21. Hamilton was giventitle of Nuclear Mediane Technologist in

September 2011. Hamilton Dep. at 88:7-10.

Hamilton has never heard Reed makeadatory comments or jokes about African

Americans or women. Hamilton Dep. at 39: 3241.: In 2003, Reed would not allow her to wq

the evening shift until she gotrshger after knee surgery, sayitgt she should not return to

work until she was ready to do her regular shtfamilton Dep. at 36:11-25. Before her surgeyy,

Hamilton asked for fewer shifts on the portalleay machine, but Reed refused, even though
5
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Martha Vasquez, an Hispanic woman, was taken off the portable schedule because of kng
problems. Hamilton Dep. at 42:16-44:11, 46:12. She do¢believe Crua is biased against |
Hamilton Dep. at 48:6-8.
IV. ANALYSIS

A. Discrimination Claim

Under the FEHA, it is illegal for an employer to discriminate against an empl
“in compensation or in terms, conditions, or privileges of employment” on the basis of race
color, or national origin. & . Gov'T CoDE § 12940(a). Under Title VI, it is unlawful “for an
employer to fail or refuse to hire . . . or othemvdiscriminate against amydividual with respect
to his compensation, terms, conditions, or privilegiesmployment, because of such individug
race.” 42 U .S.C. § 2000e-2(a)(1).

In the absence of direct evidence of dimtatory intent, as here, courts apply t
McDonnell Douglasurden-shifting framework to FEHA and Title VII claimicDonnell
Douglas Corp. v. Greert11 U.S. 792, 802-04 (1973ke also Metoyer v. Chassmai4 F.3d
919, 941 (9th Cir. 2007) (applying Title VII framevkao FEHA claim). Under this framework

the plaintiff must, in most casefirst establish a prima facie @sef discrimination, the elements

of which will vary according to the specific situatiohexas Dep’'t of Cmty. Affairs v. Burdine
450 U.S. 248, 252-53 (1981%uz v. Bechtel Nat'l, Inc24 Cal. 4th 317, 355 (2000). General
a plaintiff is required to show: “(1)e [or she] was a member opetected class, (2) he [or she
was qualified for the position he [or she] soughivas performing competently in the position
[or she] held, (3) he [or she] suffered an adeeemployment action . . . and (4) some other
circumstance suggest[ing] discriminatory motive.[similarly situated employees were treate
more favorably].” Id. at 355 (citations omittedYilliarimo v. Aloha Island Air, Ing 281 F.3d
1054, 1062 (9th Cir. 2002). The plaintiff's lok@n at this stage is “not oneroud:éx. Dep'’t of
Cmty. Affairs 450 U.S. at 253 .

An “adverse employment action” is ahtsrthand expression referring to the king
nature, or degree of adverse aotagainst an employee that véllpport a cause of action unde

FEHA. Yanowitz v. L'Oreal U.S.A36 Cal. 4th 1028, 1049 (2005). Such an action must
6
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“materially affect[] the terms, coitns, or privileges of employmentd. at 1051, or “[be]
reasonably likely to impair a reasonablaployee’s job performance or prospects for

advancement,id. at 1054-55see alsdlount v. Morgan Stanley Smith Barney LLC

_ F.Supp.2d__, 2013 WL 5663480, at *3 (N.D. Cal. Oct. 17, 2013) (in a Title VII case

stating that “an adverse empfognt action is one that ‘maialty affect[s] the compensation,

terms, conditions, or privileges . . . employment™) (quoting@huang v. Univ. of Ca. Davis, Bd.

of Trustees225 F.3d 1115 (9th Cir. 2000)) (@lations in original).

If the plaintiff makes the rpiisite showing, “the burdeshifts to the employer to
rebut the presumption [of disamination] by producing admissibleidence, sufficient to raise a
genuine issue of fact and tasjufy a judgment for the employer that its action was taken for a
legitimate, nondiscriminatory reasonGuz 24 Cal. 4th at 355-56 (citation, alterations and
internal quotation marks omittedyjlliarimo, 281 F.3d at 1062. If the employer succeeds, th
plaintiff “must then . . . attacthe employer’s proffered reasong]’, with “specific, substantial
evidence of pretext,'Wallis v. J.R. Simplot Co26 F.3d 885, 890 (9th Cir. 1994) (quoting
Steckl v. Motorola, In¢.703 F.2d 392, 393 (9th Cir. 1983)). Such evidence must be sufficie
allow a trier of fact to concludeeither. (a) that the alleged reastor [the adverse employment
action is] falseor (b) that the true reason for [the ackeemployment action is] a discriminato
one,”Nidds v. Schindler Elevator Card13 F.3d 912, 918 (9th Cir. 1996) (emphasis in
original).

There is, however, one additional wrinkle: when a defendant-employer move
summary judgment, the “burdas reversed . . . .”"Dep’t of Fair Emp’t & Hous. v. Lucent
Techs., InG.642 F.3d 728, 745 (9th Cir. 2011) (quotidgnson v. Lucky Stores, In@4 Cal.
App. 4th 215, 224 (1999)%ee alsdelly v. Stamps.com Inc35 Cal. App. 4th 1088, 1097-98
(2005) (citingAguilar v. Atl. Richfield Cg.25 Cal. 4th 826, 850-51 (2001)). Thus, the movin
defendant bears the initinlrden to “show either that (1) phiff [can] not establish one of the
elements of the FEHA claim or (2) there [is] a legitimate, nondiscriminatory reason” for its

actions. Lucent 642 F.3d at 745 (citation, alteratiomglanternal quotation marks omitted)
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To avert summary judgment, the employee ntlush “demonstrateither . . . that
the defendant’s showing [is] in faicisufficient or . . . that there [ig] triable issue of fact materi
to the defendant’s showing.’Id. at 746 (quotinddanson 74 Cal. App. 4th at 225). The
employee may do this by establishing pretexittier directly by persuading the court that a
discriminatory reason more likely motivatee tamployer or indirectlpy showing that the
employer’s proffered explanatios unworthy of credence.”ld. (quotingGodwin v. Hunt
Wesson, In¢150 F.3d 1217, 1220 (9th Cir. 1998)). “An employee . . . [cannot] simply shoy
employer’s decision was wrong, mistaken, or unwidd.”(citation and internal quotation mark
omitted). As noted above, the employee’s circumstantial evidence “must be specific’ and
‘substantial.” 1d. (quotingGodwin 150 F.3d at 1221).

Defendant argues plaintiff cannot estdblssprima facie case of discrimination
because she did not experience an adverse emphbwctgon. ECF No. 17-1 at 9. Specifically
contends that plaintiff appliefor the per-diem Nuclear Medi@ Technologist position first
posted on November 23, 2010 and wa®githe position on November 3@. It acknowledges
plaintiff's argument that shénsuld have been given a full-time position when she first applie
because a supervisor was working in theposieven though it was covered by the Union’s
CBA, but says plaintiff conceded this circuarste had nothing to do with discriminatiolal.

Defendant has presented evidence thexetlivas no posting for a nuclear medic
position when plaintiff first approached Reeddntober 2010. Hamilton testified there had be
a posting for a part-time nucle@chnologist in April 2010 and dar as she knew it had not be
filled when she approached Reed in Octd#0. Hamilton Dep. 60:12-21. Her speculation
about the availability of thaiosition does not create asue of fact on this questioielson v.
Pima Cmty. College83 F.3d 1075, 1081-82 (9th Cir. 1996) (‘|ée allegation and speculation
do not create a factual dispute purposes of summary judgment.”).

“Although theMcDonnell Douglagormula does not redpe direct proof of
discrimination, it does demand that the allegegrninatee demonstraée least that [the]
rejection did not result from the two mosnmmon legitimate reasons on which an employer

might rely to reject a job applicant: an absoluteetative lack of qualifications or the absence
8
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a vacancy in the job soughtlht’l Bhd. of Teamsters v. United Statd81 U.S. 324, 358 n.44
(1977);see also Exum v. United States Olympic Cqri® F.3d 1130, 1136-37 (10th Cir. 20C
(stating that plaintiff had not &blished a prima facie case o$dimination because he did not
show the position he sought existed during his tentieywaab v. Va. Linen Serv., In¢29 F.
Supp. 2d 757, 781 (D. Md. 2010) (“An employer cannot be found to have discriminated ag
an employee by not promoting him or transferring imto a position that does not even exist.
Morgan v. Fed. Home Loan Mortg Cord72 F. Supp. 2d 98, 109 (D.D.C. 2001) (finding
plaintiff had not established a prima facie cassabee he did not show the positions he appli¢
for were available).

To the extent plaintiff argues that deflant should have given her a full-time

position in nuclear medicine in November 201@, ¢haim fails. That a supervisory employee

was handling the nuclear medicine technologist'sition had nothing to do with discrimination.

Hamilton Dep. at 97:15-21.

Defendant does not directly address pl#fia claim in her complaint that Reed
should have made Donley’s ptish available when plaintiff gsed her state exam. Plaintiff
claims that because Donley was not actuallykimg in nuclear medicine, the position either
remained available or could have been made dlaifar her. Under this theory, Reed’s failur
to free up the position by removing Donley metdwatt a unqualified Caucasian male remained
the job even though plaintiff had become quediffor the position. However, as noted, the
evidence is undisputed that thevas no current posting for the jplaintiff wanted, and there is
no evidence in the record permitting a reasonadtihder to infer defendant had any obligati
to remove a less qualified employee from a pasiin order to offer the position to a more
gualified person interested in the joBeeHottenroth v. Village of SlingeB88 F.3d 1015, 1032
(7th Cir. 2004) (“[T]he failure of the Sling&8oard to create a new position for Hottenroth
cannot, as a matter of law, be colesed an adverse action . . . [] . [A]n adverse employmen
action does not include an erapér’s refusal to grant an enaylkee a discretionary benefit to
which she is not automatically entitled . . . Igatherbury v. C & H Sugar Co., In®11 F.

Supp. 2d 872, 881 (N.D. Cal. 2012) (“The FEHA doesrequire ‘the employer to have good
9
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cause for its decisions.”) (citation omittedempesta v. Motorola, Inc92 F. Supp. 2d 973, 99
(D. Ariz. 1999) (stating that an employer’s dg@ans need not satisfy “the logic of ruthless
efficiency” so long as they are not discriminatory).

Defendant does argue plaintiff cannaiaédish discriminatory animus for
whatever decisions it made ab®@gdnley and plaintiff. It agrees that Donley was hired as a
nuclear medicine tech before he had passest#te exam, but says its practice had changed
the time plaintiff sought the position. It also agguhere is nothing in the record suggesting t
Reed, who consistently evaluatgdintiff highly, harboed any animus basea either plaintiff's
race or genderld.

First, defendant’s hiring of Donley 2009 for a position he was not qualified to

hold says nothing about discrimtren against plaintiff: it is undputed that @intiff did not

apply for the nuclear medicine position in 20@2z&use she had not finished her studies. She

cannot base a claim of discrimination on the that a Caucasian male was given a position s
did not seek.Williams v. Giant Food, In¢370 F.3d 423, 430 (4th Cir. 2004) (“If an employer
has a formal system of posting vacancies dlosveng employees to apply for such vacancies,
employee who fails to apply for a particufassition cannot establishpsima facie case of
discriminatory failure to promote.”)barbia v. Regents of the Univ. of C&91 Cal. App. 3d
1318, 1328 (1987) (stating that a plaintiff aulot establish a prima facie case under FEHA
when he had not applied for the job).

Second, plaintiff cannot show that Donkegs similarly situated because the
policy of hiring technologists before they hadgad the state exam changed by the time plai
applied. SeeMoran v. Selig447 F.3d 748, 755 (9th Cir. 2008}ating plaintiff must show
employees allegedly receiving more favorable treatrfiare similarly situated . . . in all materi
respects”).

Finally, plaintiff claims Reed acted withstiriminatory intent as shown by the fg
that he refused to adjust hehsdule when she sought to return from knee surgery; she has
shown, however, that she was singled out for steeitment. She also argues she asked Ree

relieve her of an obligation to use the portatley machine before her knee surgery, but he
10
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refused, even though Martha Vasquez had been tdkémat rotation because of knee problen
Without more information about the comparatsexerity of the two employees’ knee problem|
and how their problems limited ability to wora reasonable factfindeould not find Reed’s
decisions in the two cases suggests any discriminatory animus against Hamilton.

B. Failure to Prevent Discrimination

Under the FEHA, it is unlawful for an engyler “to fail to take all reasonable ste
necessary to prevent discriminatiand harassment from occurring.”AlC Gov’ T CODE
8 12940(k). When there is no vialdkaim of discrimination, as herthere is no claim for failure
to prevent discriminationNorthrop Grumman Corp. v. Workers' Comp. Appeals BoB Cal.
App. 4th 1021, 1035 (2002Ruiz v. Sysco CorpNo. 09—-CV-1824-H (MDD), 2011 WL
3300098, at *6 (S. D.Cal. July 29, 2011).

IT IS THEREFORE ORDERED that deféant’'s motion for summary judgment
ECF No. 17, is GRANTED and this case is CLOSED.
DATED: June 11, 2014.

UNIT TATES DISTRICT JUDGE
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