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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | WILLIAM JAMES HARRIS, No. 2:12-cv-02846-LKK-AC
11 Petitioner,
12 V. ORDER & FINDINGS AND

RECCOMENDATIONS
13 | TIMVIRGA,
14 Respondent.
15
16 Petitioner is a state prisongroceeding pro se with an apaltion for a writ of habeas
17 | corpus pursuant to 28 U.S.C. § 2254. Petitiosiserving a sentenc# fifty-three years
18 | following his 1998 conviction on thirteen chargesetond-degree armed robbery, one charge of
19 | attempted second degree robbery, one chargesaiult and battery, and two charges of false
20 | imprisonment. The petition was filed on NovemB@r 2012 and claims th#te state trial court
21 | violated petitioner’s Fifth and Sixth Amendntemghts when it sentenced him to consecutive
22 | sentences “for crimes committed on same occasion with single intent within close temporal
23 | proximity.” Petitioner also claimthat the state trial court viokd his due process rights whenlit
24 | sentenced him to the statutory upper terms for fiemnses in violation of the rule stated by the
25 | United States Supreme Court in Appdi v. New Jersey, 530 U.S. 466 (2000).
26 Respondent has filed a motion to disniss petition as untimely. ECF No. 15.
27 | Petitioner opposes this motion (ECF No. 2d4)l aespondent has filedr@ply to petitioner’'s
28 | opposition (ECF No. 30).
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ANALYSIS
Rule 4 of the Rules Governing Section 2254é&3aallows a district court to dismiss a
petition if it “plainly appears tvm the face of the petition and aeyhibits annexed to it that the

Petitioner is not entitled to religf the district court . . . .” The Ninth Circuit Court of Appeals

has referred to a respondent’s motion to dismissragjuest for the court to dismiss under Rule 4

of the Rules Governing 8 2254 Cases. $ag, O’'Bremski v. Maass, 915 F.2d 418, 420 (199

White v. Lewis, 874 F.2d 599, 602-03 (9th Cir. 1989): Hillery v. Pulley, 533 F.Supp. 1189,

& n.12 (E.D. Cal. 1982). Accordingly, the cowrll review respondent’s motion to dismiss
pursuant to its authority under Rule 4.

l. The Statute of Limitations and Su&ry Tolling Under 28 U.S.C. § 2244

As amended by the Antiterrorism and Effective Death Penalty Act (AEDPA), the stg

scheme governing federal habeasceedings provides as follows:

A l-year period of limitation shall apply &n application for a writ of habeas
corpus by a person in custody pursuarnh&judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment be&afimal by the conclusion of direct
review or the expiration of ghtime for seeking such review;

(B) the date on which the impedimentfilong an application created by State
action in violation of the Constitution orda of the United States is removed, if
the applicant was prevented frdiiing by such State action;

(C) the date on which the constitutionghi asserted was initially recognized by
the Supreme Court, if the right hasehenewly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the fagtl predicate of the claim or claims presented could
have been discovered througle #gxercise of due diligence.

28 U.S.C. § 2244(d)(1).
Section 2244(d)(2) providesah“the time during which a properly filed application for

State post-conviction orlo¢r collateral review with respecttize pertinent judgment or claim is

pending shall not be counted toward” the limaas period. 28 U.S.C.Z244(d)(2). Generally,

this means that the statute of limitations is tbifieiring the time after state habeas petition has
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been filed, but before a decision has besmered._Nedds v. Calderon, 678 F.3d 777, 780 (9

Cir. 2012). However, “a California habeas petier who unreasonably delays in filing a state
habeas petition is not entitléol the benefit of statutory tatlg during the gap or interval

preceding the filing.”_ld. at 781 (citing @& v. Saffold, 536 U.S. 214, 225-27 (2002)).

Furthermore, the AEDPA “statute of limitationsnist tolled from the time a final decision is
issued on direct state appeal and the time thiestite collateral challenge filed because there

is no case ‘pending’ during that intervalNino v. Galaza, 183 F.3d 1003, 1006 (9th Cir. 199¢

overruled on other grounds by Carey v. Saff6Rb U.S. 214 (2002). In Carey v. Saffold, 536

U.S. 214 (2002), the United States Supreme CGumld that the limitation period is statutorily
tolled during one complete round sthte post-conviction review, EB81g as such review is soug
within the state’s time frame f@eeking such review. Id. a2@, 222-23. State habeas petition
filed after the one-yearaute of limitations has expired dotrevive the statute of limitations

and have no tolling effect. See FergusoRalmateer, 321 F.3d 820, 823 (9th Cir. 2003);

Jimenez v. Rice, 276 F.3d 478, 482 (9th Cir.2001); Green v. White, 223 F.3d 1001, 1003

2000) (petitioner is not entitleto tolling where the limitatins period has already run).

[l Procedural Facts

For purposes of timeliness analysis, thevate chronology of this case is as follows:

1. Petitioner was convicted on October 26, 189the Sacramento County Superior
Court. See Lodged Document No. 1.

2. On March 22, 2000, the California Court gbpeal for the Third Appellate District
affirmed petitioner’s convictioh. See Lodged Document No. 2.

3. On June 29, 2001, petitioner filed his firstipen for writ of habeas corpus in the
California Supreme Couft.This petition was denied on October 31, 2001. See

Lodged Document Nos. 3-4.

! The state appeals court struck an enhancemeouiat 3 of the charges for which petitioner i
been convicted. The court otherwise affirthe trial court’s sentencing judgment.
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% The petition was signed and dated by petitionefwore 29, 2001, which appears to be the date it

was delivered to prison officials for mailing to theuct. That date is therefore deemed its filin
date. _See Houston v. Lack, 487 U.S. 266 (1988).
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4. On April 15, 2008, petitioner filed a second peti for writ of habeas corpus in the
Sacramento County Superior Court,igthwas denied on May 27, 2008. See Lodded
Document Nos. 5-6.

5. On May 13, 2009, petitioner filealthird petition for writ ohabeas corpus in the
California Court of Appeals Third Appellai@istrict, which was denied on May 21,
2009. See Lodged Document Nos. 7-8.

6. On November 24, 2009, petitioner filed a foupttition for writ of habeas corpus in
the California Supreme Court. Thatition was denied on June 9, 2010, citimtgr
alia, In re Robbins, 18 Cal.4th 770, 78(®08). See Lodged Document Nos. 9-10.

7. On September 29, 2010, petitioner filed a fifthitoen for writ of habeas corpus in the
Sacramento County Superior CotirThis petition was denied on November 18, 2010.
See Lodged Document Nos. 11-12.

8. On May 31, 2011, petitioner filed a sixth pen for writ of habeas corpus in the
California Court of Appeals Third Appellate District, which was summarily deniegdl by
order on June 2, 2011. See Lodged Document Nos. 13-14.

9. On June 16, 2011, petitioner filed a seventtitipa for writ of habeas corpus in the
California Supreme Couft.This petition was denied on November 16, 2011, citing In
re Robbins, 18 Cal.4th 770, 780 (1998) &mde Clark 5 Cal.4th 750, 767-69. See
Lodged Document Nos. 15-16.

10. Petitioner filed the instant action on November 20, 2012, which petition was sighed

November 18, 2012.

% The petition was signed and dated by petitimreSeptember 29, 2010, which appears to bg the
date it was delivered to prison officials for mailing to the court. That date is therefore deemed its
filing date. See Houston v. Lack, 487 U.S. 266 (1988).
* That petition was signed and dated by petitimreJune 16, 2011, which appears to be the date
it was delivered to prison officials for mailing iee court. That date is therefore deemed its
filing date. _See Houston v. Lack, 487 U.S. 266 (1988).

> This action is deemed filed on the date theinaigpetition was deliveretb prison officials for
mailing. See Houston v. Lack, 487 U.S. 266, 270-71 (1988).

4
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[I. Application of Statitory Principles

The California Court of Appeal affired petitioner’s conviction on March 22, 2000, an
petitioner did not seek further review oshionviction in the California Supreme Coirt.
Accordingly, his conviction became final day 1, 2000._See California Rules of Court
8.366(b)(1) (decision of Court of Appeal is fimalthat court 30 dayafter filing), 8.500(e)(1)
(party has 10 days after finality in Court oppeal to seek review in the California Supreme
Court). The limitations periotherefore commenced on May 2, 200dnd absent tolling the

federal petition was due on or before May 1, 2001.

Petitioner did not file his first state petiti in the California Supreme Court until June 2

2001, see Lodged Document No. 3, fifty-eight daysrahe federal limitatins period had run it$

course. None of petitioner’s seven petitions atestourt operated to toll the limitations perioc
because they were all filed after the limitatigresiod had expired and there was nothing left t
toll. See Jimenez, 276 F.3d at 482. Theaimisaction, filed Noverdr 20, 2012, is therefore

time-barred unless petitioner is entitlecetyuitable tolling of th limitations period.

® In the instant habeas corpus peti, petitioner alleges that heddseek further direct review of
his case by filing an appealtine California Supreme Courthich was denied on October 31,
2000. (ECF No. 1 at 2.) However, petitiofets to include anygporting documentation or
even a filing number for this court’s considérat Nevertheless, a review of petitioner’s prior
state habeas petitions indicatestttihhe decision petitioner refers to was actually his first state
habeas petition that he had filed with the @ahfa Supreme Court whowas denied on Octobe
31, 2001._See Lodged Document Nos. 4, 11 at &pdears that petitionbas erroneously state
that his first state habeas petition constituted ectlsppeal. Accordingly, in the absence of al
other evidence indicatinthat petitioner did file for further ict review of his conviction in the
California Supreme Court, the court finds tpatitioner case became final for purposes of §
2244(d)(1)(A) on May 1, 2001.

" The court finds that the other three possifimmencement dates provided in 28 U.S.C. §
2244(d)(1)(B)-(D) do not apply in thisase. Petitioner has faileddbow that illegal conduct by
the state or those acting for the state actymtyented petitioner fromreparing or filing a
timely federal habeas petition, thus making sakisn B of section 2244(d)(1) inapplicable.
Subsection C of section 2244(d)(1) also doesappty because petitioner does not assert any
claim based on a constitutionaght “newly recognized by the Supreme Court and made
retroactively applicable to cases on collateraleevi Finally, petitioner does not argue, and t
record does not show, that section 2244(d)(Lj(nishes an accrual talater than May 2, 200
for petitioner’s claims.
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V. Actual Innocence

In opposition to the motion, petitioner contenlagt he is actually innocent of the charg
of which he was convicted. ECF No. 24 at 10-B/showing of actual innocence supports an

equitable exception to the stadudf limitations. _Lee v. Lampert, 653 F.3d 929, 937 (9th Cir.

2011) (en banc); McQuiggin v. Perkins, 133C$.1924, 1928 (2013). “[W]here an otherwise

time-barred habeas petitioner demonstrates tigtnbre likely than not that no reasonable juror

would have found him guilty beyond a reasdaatoubt, the petitioner may pass through the

Schlup [v. Delo, 513 U.S. 298 (199pyateway and have his constitutional claims heard on t

merits.” Lee, 653 F.3d at 937c@ord, McQuiggin, 133 S.Ct. at 1928.

A petitioner claiming actual innocence must $gtike Schlup standard by demonstrati

“that it is more likely than nahat no reasonable juror would has@nvicted him in the light of

the new evidence.” Lee, 653 at 938. Actual oenxe in this context “eans factual innocence,

not mere legal insufficiency.” Bousley v. ltkd States, 523 U.S. 61823-24 (1998); Sawyer v

Whitley, 505 U.S. 333, 339 (1992) (citing SmvthMurray, 477 U.S. 527 (1986)); Jaramillo v.

Stewart, 340 F.3d 877, 882-83 (9th Cir. 2003) (ad)coil 0 make a credible claim of actual

innocence, petitioner must produceetmreliable evidence — whethiébe exculpatory scientific

evidence, trustworthy eyewitness accounts, orcatipphysical evidence —ahwas not presentec

at trial.” Schlup v. Delo, 513 U.S. 298, 324 (199%he habeas courtegh considers all the
evidence: old and new, incriminating and excuwpatadmissible at trial or not. House v. Bell,
547 U.S. 518, 538 (2006). On this completeord, the court makes a “probabilistic
determination about what reasonable, propedrurcted jurors would do.” 1d. (quoting Schluj
513 U.S. at 330).

Petitioner contends that the following evidesbews that he is actilainnocent of the of

ES

J

the crimes of attempted robbery (Count&)ned robbery (Counts 8, 9, 10, 12, 13, and 15), and

false imprisonment (Counts 16 and 17):

8 In Schlup, the Supreme Court announcedatgtiowing of actual inneace could excuse a
procedural default and permit a federal haloeast to reach the merits of otherwise barred
claims for post-conviction relief.
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Count 6: attempted robbery of Sheree Piha witnesses stateuh the record that
petitioner was not the pegprator who ruffled through her brief case or had any
contact with her whatsoever. No other evidence exist [sic] to establish that fact. . . .
Count 8: armed robbery of Anthony Apiladbge record illustrates that he could
not make a positive identification of the petator testifying: “@e of the robbers
is not in the courtroom.” No otherigence exist [sic] to establish petitioner
committed the offense. . . .

Count 9: armed robbery of Regina Apiladloe record illustrates that Ms. Apilado
could not identify petitioneas being the perpetrator thle offense. No other
evidence exist [sic] to establish that fact. . . .

Count 10: armed robbery of Gregory Cuttte record illustrates that Mr. Curo
testified that he could not make aemdification “beyond a @sonable doubt” that
petitioner committed the offense. No other evidence exist [sic] placing petitioner
at the crime scene. . ..

Count 12: armed robbery of James Estelie;record illustrates that Mr. Estelle
testified that petitioner was not the perpair of the crime. He never made an
identification of anyone as the perpetratdlo other evidence exist [sic] that
places petitioner at the crime scene.

Count 13: armed robbery of Kristina RoamMcLemore; the record illustrates
that Ms. McLemore testified that she could not identify the perpetrator in the
photo line-up (that included petitioner) extépat the eyes codllook the same as
petitioner’s, but she was nb00% sure even about that. No other evidence exist
[sic] against petitioner on this offense. . . .

Count 15: armed robbery of Lanny P. OMs. Olis testified that she could not
identify any of the perpetrators. The only evidence linking petitioner to counts 15-
17 is that a fingerprint was allegedbund in what became debatable throughout
the testimony as to whether the area puatslicly accessible. The records stated

that a Nicorette gum stand was locateddastomers behind the counter that is
publicly accessible by a coupdéinches. The only iddification witness testified

that could he [sic] not identify petitionas the perpetrator wearing gloves on both
hands.

Count 16: false imprisonment of Pekdeenor; Mr. Fleenor testified that
petitioner, for purposes of identifitan, was never in the store. . . .

Count 17: false imprisonment of Greg Mitdh&ir. Mitchell tesified that he also
could not identify the perpettor of the offense, neigh as petitioner nor in
general.

ECF No. 24 at 12-14.

None of this evidence is &wly discovered” or “newly presented” for purposes of

7
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petitioner’s actual innocee claim; rather, it is all testiomy that was given during petitioner’s
criminal trial in state court. Peaps in recognition dhis fact, petitioner argues “that it has bes

clearly established nowjnce Bousley v. U.S., 523 U.S. 61898), and its progeny, that there

no requirement for proffering eithérewly discovered’ or ‘newlypresented’ evidence in support

of a claim for actual innocence of a sentenceylmere a statute doestneach the conduct of a

petitioner.” ECF No. 24 at 14-1%etitioner further insists that the court use_the Bousley

standard rather than the “newdiscovered” or “newly presentedtandard developed in Schlug.

Id. Petitioner misapprehends the significance of Bousley.

Bousley involved the validity of a guilty plea&ocharge of using a firearm in violation
18 U.S.C. 8 924(c)(1). The petitioner cadiatlly challenged the factual basis for and
voluntariness of his plea, but the claim was rejeatedrocedurally defaulted. While the appe
of the denial of petitioner's motion under 283.C. § 2255 was pending, the U.S. Supreme C
clarified the scope of § 924(c) liability in Bey v. United States, 516 U.S. 137 (1995). The is

presented in Bousley was whether the petiti@oeitd attempt to overcome his default on actupl

innocence grounds in light of Bailey. The Cduetd that a showing of actual innocence of
firearm use would permit petitioner to challenige voluntariness of his plea. Bousley, 523 U
at 624. _Bousley has no application to a case aachis one, in which a prisoner convicted
following a trial brings an actual innocence claimtioa basis of evidence previously consider

during that trial._Hunt v. Kerna2008 WL 2446064 (C.D. Cal. June 17, 2008).

Moreover, nothing in Bousley purported tteathe requirements of Schlup. The Cour
Bousley expressly quoted Schlagctual innocence standar8ousley, 523 U.S. at 623 (quotin
Schlup, 513 U.S. at 327-28). Since Bousleg,$lupreme Court has reaffirmed Schlup’s
requirement that a credib#owing of actual innocence peedicated on “new reliable

evidence.” _See House v. Bell. 547 U.S537-38; see also Mauiggin, 133 S.Ct.at 1928

(analytical framework articulatl in_Schlup and House goveargtual innocence exception to

AEDPA's statute of limitations)For these reasons, the court rejects petitioner’s attempt to
circumvent the requirement that peesent “new reliable evidence. that was not presented at

trial.” Schlup, 513 U.S. at 324.
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Petitioner also submits a declaration “illasing what his testimomyould have been ha
his trial counsel allowed him to testify.” EQ¥o. 24 at 15-16, Exhibit Aln his declaration,
petitioner states: “Had | $éified in the trial, | vould have said that | did not rob these places i
Counts 6, 8, 9, 10, 12, 13, 15, 16, and 17. | woule ladso testified that | do remember
committing the remaining counts alleged in the ActuyaPleading.”_ld. at pages 3-4 of Exhil
A. Even assuming that such a declaration d¢tes “newly discovered” or “newly presented”
evidence, these statements fail to satistylEz's reliability requirement. A petitioner’s
uncorroborated and self-servingpstation of innocence does hetar any of the hallmarks of

reliability suggested by Schlup. See Schlup, B1S. at 324 (“reliable evidence” includes

“exculpatory scientific evidence, trustworthy eyewitness accountsitmal physical evidence”).

Petitioner has not met the heavy burden of detnatirsg that “no reas@ble juror would have
convicted him” in light of thaenew evidence. See id. at 329.

For all these reasons, petitioner’s assardf actual innocence does not excuse the
untimeliness of his petition.

V. Equitable Tolling

AEDPA'’s one-year limitation period may bguetably tolled “in appropriate cases.”

Holland v. Florida, 130 S. Ct. 2549, 2560 (2010); accord Bills v. Clark, 628 F.3d 1092, 109

Cir. 2010). Equitable tolling presents a “higlrdiie” for petitioners, however, and should be
invoked only if extraordinary circumstances beg@ prisoner’s control make it impossible for

him to timely file a petition._See Bill§28 F.3d at 1097 (quoting kinda v. Castro, 292 F.3d

1063, 1066 (9th Cir. 2002)) (“Indeed, ‘the threshoétessary to trigger equitable tolling [undg
AEDPA|] is very high, lest thexceptions swallow the rule.””). “[A] litigant seeking equitable

tolling bears the burden of establishing two eletsiel(l) that he has been pursuing his rights

diligently, and (2) that some extraordinary amestance stood in his way.” Pace v. DiGuglieln
544 U.S. 408, 418 & n.8 (2005). “The diligerreguired for equitable tolling purposes is

‘reasonable diligence,’ not ‘maximum feasilliégence.” Ford v. Gonzalez, 683 F.3d 1230,

1237 (9th Cir. 2012) (quoting Bills, 628 F.3d1&97, in turn quoting Holland, 130 S. Ct. at

2565). “The ‘general rule’ is #t ‘equitable tollings available where the prisoner can show
9

—

t

—d

7 (9th




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

extraordinary circumstances wehe cause of an untimely filg.”” 1d. (quoting_Bills, 628 F.3d
at 1097). Under the case law oilsthircuit, “equitabé tolling is available for this reason only

when extraordinary ctumstances beyond a prisoner’s control makegossible to file a petition

on time and the extraordinary circumstances weredbhge of [the prisoner’s] untimeliness.”_Id.

(quoting Bills, 628 F.3d at 1097) (emphasis in ord)in Equitable tollng will be unavailable in
most cases. See Corjasso v. Ayers, 278 &73qd 877 (9th Cir. 2002); Miles v. Prunty, 187 F.3

1104, 1107 (9th Cir. 1999).
Petitioner’s allegations present three possiidses for equitable tolling, which are now
addressed in turn.

A. Deficiency of Appellate Counsel

First, and specific to his Sixth Amendnieentencing claim based on Apprendi v. New

Jersey, 530 U.S. 466 (2000), petitioner contdnslappellate counsel acted ineffectively by
failing to discover the pendency Apprendi in the United &tes Supreme Court during the
pendency of petitioner’s direct appeal, and failing to seek a stay of petitioner’s appeal unti
Apprendi was decidet.ECF No. 24 at 17-19.

Under a very limited set of circumstancegjieple tolling may be available where the

untimeliness of a petition is caused by miscondoommitted by the petitioner’s attorney. See

Holland, 130 S. Ct. at 2564; Porter v. Ollison, 620 F.3d 952, 959 (9th Cir. 2010). Those

° Petitioner does not directly argue thatdyipellate attorney’s mtonduct constitutes grounds
for equitable tolling. Rather, petitioner agsehat his #iorney’s alleged misconduct was
sufficient to demonstrate cause and prejudicg@toposes of overcoming procedural default o
his Apprendi claim, which heates is still unexhated because the California Supreme Court
dismissed the claim as untimely in its Novger 16, 2011 order (Lodged Document No. 16).
ECF No. 24 at 4-10, 17-21. Generally, procedurtduleis a defense th#te respondent must
affirmatively raise._See Nardi v. Stewe854 F.3d 1134, 1141 (9th Cir. 2004), abrogated on
other grounds by, Day v. McDonough, 547 U.S. 198 (2Q(Q®&)he state waives its statute of
limitations defense by filing a responsive plegdihat fails to affirmatively set forth the

defense.”). Here, respondent Ima¢ raised a procedural defaulfelese in his motion to dismiss;

rather, respondent claims only that petitiondethto file within the AEDPA’s statute of
limitations. Because respondent does not affiivaly claim that petitioer has procedurally
defaulted any of his claims, the court disrelggoetitioner’'s argumentggarding procedural
default. Instead, the undersigned construéiigreer’s allegations aproffered basis for
equitable tolling.
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circumstances involve only “attorney miscondihett is sufficiently egregious to meet the

extraordinary misconduct standard.” Porter, B2 at 959; see also Spitsyn v. Moore, 345 K

796, 799 (9th Cir. 2003) (holding that petitioner’s at&y’s complete failure to prepare and fil¢
petitioner’s habeas petition constituted suéfitly egregious misconduct for tolling purposes
when the attorney was retained a year in adear the filing deadline ahpetitioner repeatedly
contacted the attorney aboutritj the petition). “Garden varietglaims of attorney neglect
including the “miscalculation of a filing delak” and other forms of negligence are an
insufficient basis for tolling the limitations ped. Holland, 130 S. Ct. at 2564. Regardless o
attorney’s neglect, the petitioner must still acthweasonable diligende seeking to file his
petition. Porter, 620 F.3d 859 (citing_Spitsyn, 345 F.3d at 802).

Here, petitioner alleges that his appellatarsel acted deficiently by not discovering th
pendency of Apprendi and seeking a stay of @edings in the CaliforaiCourt of Appeal until
Apprendi was decided so that it could be appitedetitioner’'s case. ECF No. 24 at 17-19. T
allegation fails to demonstrate egregious miscehd The United States Supreme Court did n
issue its opinion in Apprendi until June 26, 200@gr three months after the California appea
court affirmed petitioner’s conviction on March 22, 2000. Appellate counsel’s failure to rai

claim that was non-existent at the time of tHevant proceedings doestremnstitute egregious

.3d

\1%4
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misconduct, nor does failing to have the proceedat@ged in expectation of a legal development

that has not yet occurred. See Moore v. Nett; 708 F.3d 760, 793 (6th Cir. 2013) (“Appellat

counsel must be competent, not clairvoyant; fgitm make a then-non-existent claim . . . was

deficient performance and cannot have prejudiced [the petitioneficordingly, the actions

petitioner alleges do not amount to egregiousiagty misconduct sufficient to equitably toll the

statutory period undesection 2244(d)(1).

Moreover, petitioner fails to sufficiently alleg@w his appellate coueks actions cause(
him to delay filing his federal habeas petition untll after the statute of limitations had run it
course. Petitioner argues that he was left unawfates applicability of tk ruling in_Apprendi to
his own case until 2010 when the Californiau@amf Appeal decided In re Watson, 181

Cal.App.4th 956 (2010), which led him to file a second round of state habeas petitions beg
11
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in September 2010. However, petitioner dodsmaicate how this fact was caused by his
appellate counsel’s earlier ajled failings. Accordingly, petdner’s putative claim that his
appellate attorney’s misconduct entitles him to equitable tolling is without merit.

B. Mental Incompetence

Petitioner’s primary contention that the delay in filing his federal petition was the result
of mental incompetence. ECF No. 24 at Alsufficiently serious mental impediment may
constitute an “extraordinary circumstance” baydine petitioner’s control for purposes of
equitable tolling._Bills, 628 F.3d at 1097 (“[W]e ..have long recognizedjeitable tolling in the
context of a petitioner’'s mental illness.”). Undee case law in this circuit, the court may apply

equitable tolling when a petitner demonstrates the following:

(1) First, a petitioner must show his mental impairment was an “extraordinary
circumstance” beyond his control, .,.ny demonstrating the impairment was
so severe that either

(a) petitioner was unable rationally factually to personally understand
the need to timely file, or

(b) petitioner’'s mental state renddreim unable personally to prepare a
habeas petition andfectuate its filing.

(2) Second, the petitioner must show diligenceparsuing the claims to the extent
he could understand them, but thatitiental impairment made it impossible
to meet the filing deadline under the tiyeof the circumstances, including
reasonably available access to assistance.

Id. at 1099-1100 (citations omitted). In evaluatingtsa claim, “the district court must: (1) find
the petitioner has made a non-frivolous showirad lie had a severe mental impairment during
the filing period that woul entitle him to an evidentiary heag;, (2) determine, after considering
the record, whether the petitioner satisfied his earthat he was in fact mentally impaired; (3
determine whether the petitioner’'s mental impent made it impossible to timely file on his
own; and (4) consider whether the circumstdemonstrate the petitioner was otherwise
diligent in attempting to comply it the filing requirements.”_Idat 1100-01. With regard to the
diligence consideration, “the petiher must diligently seek assistance and exploit whatever

assistance is reasonably available.” IdLHI1. “[A] petitioner's mental impairment might
12
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justify equitable tolling if it inteferes with the abilityo understand the need for assistance, the

ability to secure it, or the ability to coop&ravith or monitor asstance the petitioner does
secure. The petitionerdhefore always remains accountabledidigence in pursuing his or her
rights.” 1d. at 1100.

In his verified opposition, petitioner alleges the followingupport of his contention thg

he suffers from a mental impairment sufficienetditle him to equitable tolling of his claims:

Petitioner alleges that his menthkalth problems began as a
teenager at the age of 16 yeald. His erratic, self-defeating
abnormal behavior had escalated istensively, that it led his
mother and family to report it ta psychologist, with which led to

his hospitalization for emergency maees for a period of 30 days.
Petitioner’s diagnosis was classd as a bipolar personality
disorder. This has been the case until this day as the disorder
worsened over the years.

Petitioner moved from California tthe state of Connecticut until,

at the age of 19 years old, his mental impairment worsened, leading
to his first attempt at committing suicide where he ingested a
multitude of pills for the goal. This led to a second round of
hospitalization.

In the year 1999, petitioner begam entertain erratic abnormal
behavior and was offered to panpate in the Men’s Support Group

at CSP-SAC (New Folsom), in affort to look irto his emotional
issues. His behavior summonea thttention of other inmates at
the prison, who eventually encouradedh to report his behavior to
the mental health professionalgwever, petitioner did not report
anything until 2001, leading him terestling with suicidal thoughts
again. Petitioner was since then admitted into the California
Department of Corrections & Rehabilitation’s mental health
program entitled, Clinical Case Management System (CCCMS).

Petition [sic] was prescribed pgyatric medication: between 2001

to 2003 — beginning with 25 mg. of mirtazapine and uplifting it to
50 mg. Between 2003-2007 — his neadion changed to 100 mg of
triloptal. After none of these mexditions were having an effect in

an overall way, petitioner stoppéaking any medications between
2007 to [sic] 2009. Finally, in 2009, until present, the mental health
department found the proper psychiatric medication, at least it
appears so, until present — 125 mg., and again after this, 125 mg,
then 150 mg, and finally he’s currently at 200 mg.

Petitioner's mental health began worsen in the year when he
entertained strong suicidal thoughagain in 2013, leading to a
higher mental health classifiten and housing, from CCCMS to
the Enhanced Outpatient Program (EOP) until present. The new
care requires a drastic differenéfem CCCMS level of care.
Petitioner alleges that when he reggdo medical staff versus what
he goes through personally, has been problematic for him because

13
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he is not cognizant thée has to report the bavior that his peers

witness, with which began in CDCR 1999, although finally

worsening and reporting it in 2001This has been the case even

when he was in society at large during his teenage years. He holds

in issues that eventually explodes [sic] into suicidal attempts and

thoughts.  Although petitioner dli not take any psychotropic

medications between the years 2Gihd 2009, he remained a part

of the CCCMS mental health pra@gn and all aspects of its care.
ECF No. 24 at 29-31, Exhibit A. Petitioner funtfadleges that it has taken years for him to
discover the correct dosage of medication to,ttiet he suffered mhout medication between
2007 and 2009, and that he experienced psycluabgisues between 19@nd 2001 that were
similar to the ones he suffered between 20072009 when he was not taking medication. Id| at
32.

Petitioner submits as an addital exhibit a declaration by Stanley J. Finney, an inmate

legal assistant who helped petiter draft and file his current fiteon, who declares that he has

personal knowledge of and experience withtjogier’s alleged medical impairment through hi

\"ZJ

work with petitioner in the Migs Support Group at CSP-Sacrarwenld. at Exhibit B. Mr.
Finney further states that heshsought to create an evidentiaegord of petitioner's mental
health issues and medications for the courtyeerein determining whether petitioner’'s mental
state constitutes an “extraordinary circumstarfoe’purposes of equitable tolling, but has beep
unable to acquire the proper dmeents at this time due petitioner’s indigence. Id.
These allegations, even whekdn as true, are inadequatestmw that petitioner’s mental
impairment caused his more than twelve-yeandigldiling his current petition. Petitioner has
alleged no facts demonstrating a causal connebBbmeen his mental illiss and his inability to
file a timely petition. Furtherore, petitioner fails to includany medical records or other
evidence that would suggest that mental impairment was so sew¢hat it kept him from filing

his federal habeas petition during the relexané period._Cf. Henderson v. Allison, 2012 WL

3292010, at *7-9 (E.D. Cal. Aug. 13, 2012) (reviegsnumerous mental health records in
assessing the petitioner’s egbi@atolling claim based on mentacompetence). “Without any
allegation or evidence of how petitioner’'s symptamsually caused him not to be able to file

despite his diligence, the court cannot find that he is entitled to equitable tolling.” Taylor v
14




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Knowles, 2009 WL 688615, at *6 (E.D. CMarch 13, 2009), aff'd, 368 Fed. Appx. 796 (9th
Cir. 2010) (no equitable tolling where petitioner fdite show his auditory hallucinations, seve
depression, and anxiety “aellly caused him not to be able to file despite his diligence”); see

Henderson v. Allison, 2012 WL 3292010 (E.D. Cal. Aug. 13, 2012) (denying petitioner’s

ere

equitable tolling argument based on mental inpetence because petitioner made no allegations

demonstrating a causal connection betweenigetir’'s alleged depression and adjustment

disorder and his inability to timely file aderal petition); see also Howell v. Roe, 2003 WL

403353, *4 (N.D. Cal. Feb. 20, 2003) (rejecting ednédolling where petioner’s suicidal
nature and depression did not m&ke mentally incompetent). Meover, the fact that petition
filed seven state court petitiodsring the period for which he sestolling demonsates that his
mental illness did not, in fact, make filing impossible.

Petitioner argues in a separate motion fegptember 3, 2013 (ECF No. 35) that, even
the current record ingtles insufficient evidere of mental incompeteg to support equitable

tolling, he is entitled to an evidentiary hiegr on the matter under Laws v. Lamarque, 351 F.3

919 (9th Cir. 2003). In Laws, the prisoner ali@gieat mental incompetence “deprived [him] o
any kind of consciousness,” thpgeventing him from timely filing petition. _Id. at 921. The
Ninth Circuit noted that the record supportedpbétioner’s allegation because prior to the trig
of the underlying criminal casthe state trial court had “ex@®ed concern about [petitioner’s]
competency and ordered psychiatric examametiand a hearing under California Penal Code
1368.” Id. Further, the court tem that numerous psychiatristad been appointed to examine|
the petitioner, and they offeredrdlicting opinions about his mentabmpetency to stand trial.
Id. Under these circumstancess tourt held that an expansiofithe record was necessary to
determine whether equitable tallj was warranted. Id. at 921, 924.

Laws is distinguishable, and does not suggestdkpansion of the record is warranted
this case. Unlike in Laws, where the petitionérged that his mental odition “deprived him of
any kind of consciousness” duritige relevant tolling period, p&bner in this case has not
explained how his mental state made it impossibiéifo to file a timely federal habeas petitio

See Washington v. McDonald, 2010 WL 1999469 2{(C.D. Cal. Feb. 19, 2010). Also unlike
15
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Laws, petitioner points to nothing in his trialcord or correctionakcords indicating possible

legal incompetence at any time. Petitioner idies no facts that, if true, would support a

conclusion that his specific mental impairmentp®ychiatric symptoms have interfered with his

functioning in ways that implicate the ability poepare and file a petition, the ability to

understand the need to timely file,tbe ability to seek assistaneSee Bills, 628 F.3d at 1099

1100.

The allegations in petitioner’s opposition sugigthat at some point between May 2, 2000

and May 2, 2001, the one-year limitations periodimch petitioner had to file his federal

petition under section 2244(d)(1)(A), petitiomess possibly admitted into the CCCMS level of

care at CSP-Sacramento and had begun tahaekeedication Mirtazapine. ECF No. 32 at 30

Assignment to the CCCMS level of care,watit more, does not support equitable tolling

because it “suggests that petitiomeas able to function despite his mental problems.” Henderson

v. Allison, 2012 WL 3292010 at *9 (E.D. Cal. Aug. 13, 2012). While petitioner’s further

allegations suggest that his mental conditionviasened in the years between the end of the

limitations period and his filing dhe current p&ion, these allegationsarnsufficient even if

true to support equitable tolling. See Laws, 351 F.3d at 921, 924 (hearing necessary because

petitioner’s allegations, if true, walientitle him to equitable tolling).
The fact that petitioner was able to filaver habeas petitions in state court during the

years for which he seeks tolling ultimatelyfetts his argument._See Brown v. McKee, 232

F.Supp.2d 761, 768 (E.D. Mich. 2002) (rejecting a claiat thental illness and use of prescribed

psychotropic medication warranteguitable tolling where the petitioner was able to file seve
actions during period of alleged mental incadimn, and explaining théft|he exceptional
circumstances that would justify equitable tollmgthe basis of mentalgapacity are not prese
when the party who seeks the itadj has been able to pursue disher legal claims during the

period of his or her alleged mental incapacityEven if petitioner required the assistance of

19 Nothing in the trial court record suggests theiitioner's mental statgas seen as a cause fo

ral

I

concern._See, e.g., Lodged Document No. 17 (Probation Officer's Report and Recommerjdatior

at 14 (stating that petitionad graduated high school waH'C” average, was planning on
continuing his education, and reported bemgood physical and emotional health).

16
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other inmates to file those pedtitis, the availability of such astance and petitioner’s apparent
ability to utilize that assiahce weigh against equitable tolling. See Bills, 628 F.3d at 1100-

For all these reasons, petitioner has not naaipod-faith allegation that would, if true,

entitle him to equitable tolling” on the basisho$ mental competency. Laws, 351 F.3d at 921.

Further development of the redaherefore is not warrante@&ee Davis v. Farwell, 253

Fed.Appx. 631, 632 (9th Cir. 2007) (distinguishingMsaand denying the petitioner’s request

for

an evidentiary hearing “to demdrette in better fashion just how his below-average intelligence

caused his untimely filing,” reasoning that fhetitioner had not made“good-faith allegation
that would, if true, entitle him to equitabtolling”), cert. denied, 552 U.S. 1286 (2008);
Humphrey v. Clark, 2010 WIL48199, *6 (C.D. Cal. 2010) (distinguishing Laws, and finding

development of the record was not warranted erp#titioner’s allegatiothat he was entitled tg
equitable tolling for mild mental retardation aflahctional illiteracy). Ptioner’s assertion of
equitable tolling should be rejed. In addition, for the sammeasons, petitioner’s September 9
2013 motion for an evidentiary hearing on tissue (ECF No. 35) should be denied.

C. Law Library Deficiencies

Finally, petitioner alleges that the inadequatyhe law library at California State Priso
Sacramento (“CSP-Sacramento”), where he wasdtblistween the finality of his conviction a
the filing of the current petition, impeded timéiling. ECF No. 24 at 32-34. Petitioner’s

allegations regarding the deficieasiof the prison law library anetended to demonstrate that

acted diligently in spite of the extraordinaryotimstances posed by his mental incompetence.

ECF No. 24 at 33-34. Because twairt has rejected petitioneesgjuitable tolling theory based
on mental incompetence, this diligence argument is unavailing. Nevertheless, because pe
contends that the law libraryteficiencies impeded his effottis file the federal petition, the
undersigned considers whether the alleged fagsa@t equitable tolling in their own right.

Petitioner identifies three law library deficiencies that allegedly caused him to delay
his federal habeas petitiauntil after the statute d¢ifnitations had run. First, he argues that the
law library held insufficient legal resources. ECF No. 24 at 33. However, petitioner’s

acknowledgement that a copy of the AEDPA wasegmes the library, seil., and the fact that
17
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petitioner was able to submit sevstate habeas petitions ovee tourse of the more than ten

years before he filed his current petition, defbat basis for tolling._See Lewis v. Casey, 518

U.S. 343, 355 (1996) (holding that the United &atonstitution requires that inmates be
provided with the legal resources they “neednder to attack their sentences, directly or
collaterally, and in order to challenges conditions of thir confinement”).

Next, petitioner argues that the law library “access scheme” improperly limited his 3
to legal materials from 1999 until 2009. ECF Noa283-34. Specifically, petitioner claims th
the limited capacity of the library allowed fortheen five and seven inmates at a time, which
made access problematic for petitioner. Id. Tasdriction is not théype of extraordinary

circumstance which will support equitable tollin§ee Lindquist v. Idaho State Bd. of Corr., 7

F.2d 851, 858 (9th Cir. 1985) (“[T]he Constitution does not guarantee a prisoner unlimited
to a law library. . . . The fathat an inmate must wait for a turn to use the library does not

necessarily mean that he has been deniedingfahaccess to the courts.”) (citations omitted)
Furthermore, as respondent points out, this quiegly limited access tihe prison’s law library

has not kept petitioner from filingeven separate petitions for writfebeas corpus in state cou

between 2001 and 2011. For these reasons, the court findsneetsticontention unpersuasive|

Petitioner also claims that he was unabl8l¢ohis current petition in a timely fashion
because he had received erroneous advicetfiermmate law clerks at CSP-Sacramento
regarding his filing dedohe under the AEDPA. EEENo. 24 at 34. However, “the Ninth Circu
has made clear that erroneous advice regaguitiie limitations period ‘do[es] not constitute

extraordinary circumstances sufficient to warrant equitable tolling.” Aparicio-Lopez v. Uni

States, 2013 WL 1010478 (C.D. Cal. Mar. 2813) (quoting Miranda. Castro, 292 F.3d 1063

1067-68 (9th Cir. 2002)); see alBoye v. Hickman, 273 F.3d 1144, 1146 (9th Cir. 2001).

For the foregoing reasons, petitioner fails establish entitlement to equitable tolling @
statute of limitations. Accordgly, petitioner’s claims are timely and defendants’ motion to
dismiss should be granted in full.

V. Change of Respondent

Since the time that petitioner filed faarrent petition, he has been moved from
18
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CSP-Sacramento to Corcoran State Prison. See ECF No. 12. Respondent has informed
the court that the current Warden of CoetofState Prison is Connie Gipson. ECF No. 15

at 1 n.1. Because Connie Gipson is the individual who now has custody of petitioner at
Corcoran State Prison, the caption of this @afidbe changed pursuant to Rule 25(d) of

the Federal Rules of Civil Procedurerédlect the proper party respondent. See

Brittingham v. United States, 982 F.2d 378, 397 (9th Cir. 1992).

VI. Conclusion

Because all of petitioner’s claims were filegtside the applicable limitations period, af

are not saved by any tolling provision or miscayé of justice exception, they are time-barred.

For the reasons explained above, petitionaidsion for an evidentiary hearing regarding
equitable tolling (ECF No. 35) should be dehiddditionally, becaustne petition must be
dismissed as untimely, all of petitioner’s otlarrently pending motions, namely his Motion f¢
Discovery (ECF No. 25), Motion to Expand tRecord (ECF No. 32), and “Motion and Reque
for Service of Subpoena Duces TecumsCHENo. 33), should be denied as moot.

Accordingly, IT IS HEREBY ORDERED that

1. The Clerk of Court is directed to chartbe name of respondent to Connie Gipson,;

IT IS HEREBY RECOMMENDED that

1. Respondent’'s March 21, 2013 Motion to Dissm{(ECF No. 15) be granted in full;

2. Petitioner’s June 26, 2013 Motion fordepvery (ECF No. 25) be denied;

3. Petitioner’s August 14, 2013 Motion to Expahe Record (ECF No. 32) be denied

4. Petitioner’s August 14, 2013 motion styksl“Motion and Request for Service of
Subpoena Duces Tecums” (ECF No. 33) be denied,;

5. Petitioner’'s September 3, 2013 Motion forkandentiary Hearing (ECF No. 35) be
denied;

6. The Clerk of court be dicged to close this case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days

after being served with these findings aadommendations, any party may file written
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objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 3, 2014 _ -
m::—-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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