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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHN HEMSLEY, No. 2:12-cv-2930-JAM-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | G. SWARTHOUT, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pewith a civil rights action pursuant to 42
18 | U.S.C. § 1983. He claims that defendants wdetderately indifferento his serious medical
19 || needs in connection with his requests to receiveesyrfgr his left eye, iwiolation of his rights
20 | under the Eighth Amendment. The matter is culydyefore the court on defendants’ motion to
21 | dismiss. ECF No. 19.
22 l. Standards for a Motion to Dismiss
23 Rule 12(b)(6) of the Federal Rules of Cikilocedure provides for motions to dismiss for
24 | “failure to state a claim upon which relief candranted.” Fed. R. Civ. P. 12(b)(6). In
25 | considering such a motion the court must acasptue the allegations of the complaktickson
26 | v.Pardus, 551 U.S. 89 (2007), and construe the plegdh the light most favorable to the
27 | plaintiff. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). In order to survive dismissal for faillre
28 | to state a claim a complaint must contain moas tta formulaic recitation of the elements of &
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cause of action;” it must contafactual allegations sufficient “toisee a right to relief above the
speculative level.”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 554 (2007). However,
“[s]pecific facts are not necessatkie statement [of facts] need only ‘give the defendant fair
notice of what the . . . claim isid the grounds upon which it restsErickson, 551 U.S. at 93
(quotingBéll Atlantic Corp., 550 U.S. at 554, in turn quotit@pnley v. Gibson, 355 U.S. 41, 47
(1957).

I. Plaintiff's Allegations

Plaintiff claims that in 2006 he suffered ajuity to his left eye while confined at the
Santa Rita County Jail and was unable to obtain caéditention for the injury while at the jail.
First Am. Compl. (ECF No. 12) at 6. 2008, plaintiff was senteed to prison and was
transferred to Pleasant Valley State Prison (“PVSRY).Upon arrival at P8P, plaintiff sought
medical attention for his injured lefiye from the prison’s medical statid. On March 4, 2009,
plaintiff was examined by a physician who notledt plaintiff had a peding cataract extraction
and that he suffered from sickle cell anemid.at 29. On June 18, 2009, plaintiff was approv
for an “urgent” ophthalmologist appointmend. at 26. On August 4, 2009, plaintiff was agai
seen by a physician who noted that plaintiff hadetinal detachment and approved plaintiff fc
a further “urgent” ophthalmologist appointmedl. at 25, 27-28. On September 19, 2009,
plaintiff submitted an inmate medical grievance requngghat he receive surgery for his left e
Id. at 6, 12. Plaintiff was seen on Septenr2009 and was told on September 25, 2009 th
his grievance was partially granted and that he had another appointment for a consultatior
specialist pendingld. at 17. On or around November 3, 2009, plaintiff was informed by pris
staff during a classification committee at PVSP tletvas going to be moved to California St:
Prison, Solano (“CSP-Solano”) because he had stelflenemia and, them@fe, could contract
“valley fever” if he remained at PVSRd. at 7. Plaintiff was informed by the classification
committee that his medical files would follow htm CSP-Solano and that he would continue
receive medical attention @svas currently prescribedd.

After arriving at CSP-Solano in Novemi3&09, plaintiff immediately informed prison

staff of his eye treatment and theavity of his medical situation.d. Specifically, plaintiff
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informed staff that if he did not continue to receive laser treatment in preparation for eye s
he would lose his eyesightd. On January 4, 2010plaintiff filed an inmate medical grievance
requesting surgery for his ey&d. at 13. Plaintiff was evaluadeby Dr. Carr, an optometrist, on
January 15, 2010, who granted plaintiff's respufer services for examination by an
ophthalmologist.ld. On January 25, 2010, plaintiff receivaa informal-level response to his
grievance, partially granting plaintiff's request, confirming thlaintiff had been evaluated by
Dr. Carr, and informing plaintiff that his infimation had been forwarded to the scheduling
department.ld. Plaintiff resubmitted his medical gviance at the formal level on January 29,
2010, explaining that he already had already received a depaitially granting his request
which stated the same thing as the informal-leesponse; i.e., that he needed “emergency e
treatment,” and that thé>fata attorney says | am suppos®dget the care | needId. In
February 2010, plaintiff was examed again by Dr. Carr, who tofalaintiff that the treatment
plaintiff needed was not avallke at CSP-Solano, that the aative surgery guired was beyonc
his abilities, and that he wanot sure why plaintiff kegetting sent back to himd. at 8.

On May 12, 2010, Dr. Winn interviewed plaffhiin response to the formal grievance
plaintiff had filed on January 29, 2010d. at 13-14. Dr. Win also p@ally granted plaintiff's
grievance and noted that plafhwas scheduled for an appointment to have his eye problem
examined by a specialist during the third week of Miay at 6-7, 14. On May 20, 2010, plaint
submitted another grievance stating that he lesoh lvaiting to be seen by a specialist from ar
outside hospital since November 200ad lost all sight in hisfieeye, and had been suffering
from open wounds on his ankles due to complicatwitts his sickle cell anemia and had been
several hospitals regang) this problem.ld. at 7, 18, 21. Plaintiff further stated that the
antibiotic ointment he had been given for his eys not working and request that he be seen
by an ophthalmologistld. at 18.

1

! Plaintiff mistakenly dated higrievance filed in January 2D4s “1-4-09.” A review of
the exhibits attached to plaintiff's First Am@ed Complaint revealsahthis grievance was
actually submitted and received by prison staff in January 2010, not 3808CF No. 12 at 13
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Dr. McAlpine, a member of the medical fétat CSP-Solano, arranged for an appointmgnt

with an outside specialist, and, on May 21, 2010, plaintiff was treatad bphthalmologist at
U.C. Davis, who noted that plaifitsuffered from a detached re& and “unusual pressure to th
point that [plaintiff's] real lens ismashed into the front of [his] eyeld. at 8-9, 30. The
specialist also allegedly told plaintiff that the initial surgery had become too risky and that
plaintiff would eventually lose his left eyéd. at 30.

On June 25, 2010, plaintiff was examirgda nurse at CSP-Solano in response to
plaintiff's May 20, 2010 grievancdd. at 19. Plaintiff resubmitted his grievance for second-|
review alleging that his civilights were violated and @h he may lose his eyéd. Dr. Winn
partially granted plaintif§ grievance on August 4, 20101. Dr. Winn'’s response was receive
by plaintiff on August 13, 2010; the response notedplantiff had up to fifteen days to submi
an appeal at the director’s levet. Plaintiff submitted an appeal for director’s level review o
September 25, 2010; this appeal was screeneds untimely on October 22, 2010 because
plaintiff had filed his appeal more than fifteen days after receivingdtisnd-level response fro
Dr. Winn. Id. at 19, 23.

lll.  Discussion

Defendants contend that the Eighth Amendnetaims against Dr. Winn, Dr. Traquina,
and Dr. Carr should be dismissecthese plaintiff fails to allegatts sufficient to show that an
of these defendants acted with deliberatefiadince to plaintiff's serious medical neéd&CF
No. 19-1 at 3-7. The court agrees. Evenaasg allegations of facts sufficient to show a
serious medical need, plaintiff fails to allegets sufficient to show #t Dr. Winn, Dr. Traquina
or Dr. Carr acted with deliberatedifference to plaintiff's needs.

i

2 Defendants also argued tpdaintiff's claims for injunctie relief against each defenda
should be dismissed because they are barred by the fact that plaintiff is represented as a
of the plaintiff's class in the pending ca@ata v. Brown No. 3:01-cv-01351 (N.D. Cal.). ECF
No. 19-1 at 7-10. However, defemds have withdrawn this argumenttheir reply brief in light
of the Ninth Circuit Court oAppeals’ recent ruling iride v. Correa, 719 F.3d 1130 (9th Cir.
2013), which held that the ongoiRtata litigation does not preclude inmates from pursuing
claims for individualized injurtove relief. ECF No. 28 at 2, n.1.
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The Eighth Amendment prohibits state acfioosn acting with deliberate indifference to
an inmate’s health or safet{ee Farmer v. Brennan, 511 U.S. 825 (1994). A claim based on
deliberate indifference to health or safety hasd&ements. First, an inmate must show that he
was “incarcerated under conditis posing a substantiaski of serious harm.’ld. at 834.
Second, the inmate must show that defendants adtieddeliberate indifferace” to that risk.
Id. Deliberate indifference is shown by proof tagirison official was “both aware of facts from
which the inference could be drawn that a sultistimsk of serious harm exists” and that he

drew the inferenceld. at 837. Allegations showing thidie defendant officials acted with

negligence or even gross negligence will not sutiiceneet this standard; the defendant officials
must subjectively know of thesk to plaintiff's health and eciously disregard that riskd. at
835-37.

In the context of medical treatment, a caokaction for deliberate indifference arises
upon a showing that two elements have been Fiest, “the plaintiffmust show a ‘serious
medical need’ by demonstrating that ‘failure teeatra prisoner’s conditiozould result in further
significant injury’ or the ‘unnecessaand wanton infliction of pain.”Jett v. Penner, 439 F.3d

1091, 1096 (8§ Cir. 20086) (citingEstelle v. Gamble, 429 U.S. 97, 104 (1976)). Next, the plaintiff

must show that the defendant prison officiakdawith “deliberate indifference,” which may be

[®X

shown by “(a) a purposeful act oiltae to respond to a prisoneipsin or possible medical nee
and (b) harm caused by the indifferenci&d” (citing McGuckin v. Smith, 974 F.2d 1050, 1059
(9th Cir. 1992)). “Indifference ‘may appear @ prison officials denygelay or intentionally
interfere with medical treatment . . . .It. (QquotingMcGuckin, 974 F.2d at 1059 (in turn quoting
Hutchinson v. United States, 838 F.2d 390, 392 {oCir. 1988)));see also Estelle, 429 U.S. at 104
(holding that prison officials aetith deliberate indifference whehey “intentionally deny[ ] or
delay[ ] access to medical careintentionally interfer[e] wittthe treatment once prescribed.”).
A. Dr. Carr

Plaintiff alleges that Dr. Carr was the optornsttassigned to seeghtiff at CSP-Solano

between November 2009 and May 2012. ECF No. B &laintiff further alleges that he had

spoken with Dr. Carr on several osgns about the eye treatmentias been receiving prior tc
5
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being transferred to CSP-Solanol He was later sent back to see Dr. Carr in February 201
after Dr. Carr had reviewed plaintiff’'s medical filed. During this meeting, Dr. Carr informed
plaintiff that the surgery plaintiff needed couldt be performed at CSP-Solano and that it wa
beyond his capabilities to perin the necessary surgeryd. Dr. Carr also allgedly told plaintiff
that he was unsure why plaintiff kepttyeg sent back to him for treatmertd. Plaintiff alleges
that he later had a second meeting with Dr. &l that, during this meeting Dr. Carr informed
plaintiff that he had reviewed the “files sgfgtg the urgency to care for [plaintiff's] eye
treatment.”|d. Plaintiff claims that Dr. Carr neverarned plaintiff that he needed to
immediately complete the procedure specified snrhedical records and thahe did not do so,
he would risk losing his left eydd. Plaintiff allegeghat this warning was not communicated
him until he received treatment from thehthalmologist at U.C. Davis on May 21, 2014.

In his opposition brief plaintiff adds that his Eighth Amendment claim against Dr. C4
premised on a theory that Dr. Carr based heattnent of [plaintiff'sjserious medical need on
budgetary concerns and unavailapibf treatment instead of rdecal opinions.” ECF No. 27 at
10. While a showing that a defendant refusaihpff necessary medicahre due solely to

budgetary concerns is sufficientgbow deliberate indifferencsge Jonesv. Johnson, 781 F.2d

769, 771 (1986), the facts plaintiff alleges in histtamended complaint with regard to Dr. Car

do not demonstrate or permit the inference #tany point Dr. Carr delayed, denied, or
otherwise failed to provide adedaanedical care to gintiff for this reason. Moreover, the

alleged facts indicate that Dr. Carr told pldinthat, as an optometrist, he was unqualified to

perform the corrective eye surgery plaintiff nesidehich an ophthalmologisieeded to perform|.

This shows that Dr. Carr told plaintiff thatettreatment was unavailable from Dr. Carr not wit
the intent to prevent plaintiff from receiving nesary care, but ratherrfthe very appropriate
reason that he was actually uret perform the procedure@pintiff needed. Plaintiff's
allegations further show that DCarr appropriately generated guest for plaintiff to see an
outside ophthalmologist after their meggion January 15, 2010, whigvas sent to the
scheduling department at CSP-Solaiah.at 13. Rather than demarating indifference, this

indicates that Dr. Carr was responsive and did \Wwhkatould to assist @htiff in obtaining the
6
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medical treatment he needed and that the dedisischedule plaintif6 appointment with the
ophthalmologist in late May of 20Maas outside Dr. Carr’s control. Based on these alleged
the court finds that plaintiff's factual allegatiofasl to plausibly show that Dr. Carr acted with
deliberate indifference.

Plaintiff's also claims that Dr. Carr failed itoform plaintiff that he needed to obtain
surgical treatment immediately during their Redy 2010 meeting. However, the alleged fac
fail to show how this failure caused pitff to suffer the harm he allegeSee Jett, 439 F.3d at
1096. The allegations show that Dr. Carr hadaaly examined plaintiff on January 25, 2010
had generated a request for plaintiff to see athaimologist, which he forwarded to the priso

scheduling department. Plaintdfaims that Dr. Carr failed toge him the warning during their

facts,

and

3-.
n

meeting in February 2010, after Dr. Carr had alresedynto motion the events that would lead to

plaintiff receiving an examination from an opatmologist. Additionally, the various medical

grievance forms filed by plaintifiiyhich are attached as exhibits to the complaint, show that

plaintiff was already aware of the gravity o§l@ye condition and was seeking medical treatment

for his condition prior to his meeting with Dr. Caivlerely warning plaintiff of the repercussio
of waiting to obtain surgicaléatment for his eye would notvealed to plaintiff receiving
ophthalmological care more quickly under theldegad circumstances, nor would it have
prevented further injury caused by plaintiff's eggndition. Accordinglyplaintiff's allegations
fail to plausibly show that Dr. Carr acted with deliberate indifferéag#aintiff’'s serious
medical needs. Thus, this claim should be dismissed.
B. Dr. Traquina

Plaintiff alleges that Dr. Bguina is the Chief Medic@fficer (“CMO”) at CSP-Solano,
is in charge of overseeing “alew arrivals[’] priority medicaheeds,” and reviews the medical
files of all new arrivals. ECF Nd.2 at 8. Plaintiff futter alleges that Dr. Aguina is the “direct
overseer involved with schedng appointments” at CSP-Solankal. Plaintiff claims that after
Dr. Traquina reviewed plaintiff numerous high priority referrals, stamped with “emergency
“urgent,” he “failed to send [plaintiff] badio the ophthalmologist who originally started

[plaintiff's] eye treatment.”ld.

ns
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These allegations alone are insufficienthiows that Dr. Traquina acted with deliberate
indifference to plaintiff's serioumedical needs. As a threshold matter, claims premised on
vicarious liability theory of respondeat superare simply not cognable under Section 1983.
Thus, predicating a claim on the fact that Daduina is the CMO at CSP-Solano, in charge g
overseeing all new arrivals’ prity medical needs, and isaéHdirect overseer involved with
scheduling appointments,” without more cannotesgatause of action. A supervisor generally
cannot be held liable for an alleged consititual deprivation under section 1983 unless that
supervisor personally directs takes part in the deprivatioaylor v. List, 880 F.2d 1040, 1045
(9th Cir. 1989) (“There is no respondsaperior liability umler section 1983.”gee also Ybarra
v. Reno Thunderbird Mobile Home Village, 723 F.2d 675, 680 (9th Cir. 1984).

Furthermore, plaintiff's remaining allegati, that Dr. Traquina personally reviewed
plaintiff's numerous high priorityeferrals and failed to send plafhback to the ophthalmologis
he had been seeing when he was housed at R Ffails to show, without more, that Dr.
Traquina acted with deliberate indifference. RIHidoes not allege thdhis failure to schedule
an appointment for plaintiff with the ophthalmolsgwas purposeful or was done with the inte
to delay or hinder plaintiff's care. Moreoveregevwhen construed liberally, plaintiff's factual
allegations do not give rise &goplausible inference that Dr. T@na acted with the intent to
interfere with plaintiff’'s medical care by failing do so. At most, plaintiff's allegations
concerning Dr. Traquinsuggest that plaintifinerely disagrees with Dr. Traquina’s actions
because he did not send plaintiff back t® prior ophthalmologist. Such a contention is
insufficient to show that Dr. Traquina act@dh deliberate indifference towards plaintiff's
medical needsFranklin v. Sate of Or., Sate Welfare Div., 662 F.2d 1337, 1344 (9th Cir. 1981
(citing Mayfield v. Craven, 433 F.2d 873, 874 (9th Cir. 1970) (‘thfference of opinion between
prisoner-patient and prison medieaithorities regarding treatment da®ot give rise to a sectiol
1983 claim.”);see also Long v. Nix, 86 F.3d 761, 765 (8th Cir. 1996) (“Inmates do not have g
constitutional right to receiva particular course ofgatment of their choosing.”).

Finally, plaintiff does not allge any facts suggesting tiat. Traquina was personally

involved with the examinations and treatmentsrglff received while @intiff was housed at
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CSP-Solano or that Dr. Traquina otherwise engaged in actions that denied, delayed or intg
with plaintiff's medical treatment. Accordinglglaintiff's deliberate indifference claim agains
Dr. Traquina must be dismissed.
C. Dr. Winn

Plaintiff alleges that DrWinn was his primary care doctor at CSP-Solano from
November 2009 until the end of May 2011. ECF Noatl2. Plaintiff further alleges that he
personally saw Dr. Winn “over 25 timbgginning in November through Januafyltl. During
these meetings, plaintiff expressed his concexgarding the problems witiis left eye to Dr.
Winn. Id. During his first appointmenplaintiff explained to DrWinn that, when he had been
transferred to CSP-Solano, he was engaged ibagbmning stages of arseus eye procedure ar
that an ophthalmologist had toldthat he had to have this pezlure done or he would lose h
eye. Id. Dr. Winn saw plaintiff on May 12, 2010 amdormed plaintiff that he had an
appointment with a specialist at U.Bavis in the third week of Mayld. at 6-7, 14. Plaintiff wa
also seen by Dr. Winn in August of 2010, in @s$ge to an inmate grievance plaintiff submitte
for his ankles, and partially gnted plaintiff's grievanceld. at 19. Plaintiff also “filed numerou
appeals demanding to speak to somedyaut Dr. Winn's inabilities etc.ld. at 9.

Plaintiff alleges that he told Dr. Winn “abailie numerous high priayi referrals that was
[sic] stamped URGENT or EMERGENGiM [plaintiff's] medical file.” 1d. at 8. He further
claims that he expressed to. Dinn the urgency in which eye surgery needed to be done or
numerous occasions and that “Dr. Winn went as$ato tell [him] that [his medical files] did n¢
exist.” Id. at 9. Plaintiff alleges thd&r. Winn’'s statement was fasand that Dr. Winn knew thé
it was false because plaintiff's ophthalmologist iniaformed plaintiff in 2009 that she had plac
plaintiff's “urgent 2 to 4 weeks prioritpapers” in plaintiff's medical fileld. Furthermore,
plaintiff alleges that “DrWinn has a personal hatred” towards him because Dr. Winn told

plaintiff that plaintiff's medcal papers were not stampedRGENT” even though plaintiff had

% Although plaintiff does not specify the yés); based on the documents plaintiff has
attached to his first amended complaint,¢bart assumes that the “November until January”
period plaintiff refers to wasdm November 2009 until January 2010.
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“all kinds of papers stamped URGENTILY. at 30. Plaintiff arguethat Dr. Winn’s actions
directly caused the pain hdegjedly has suffered as a result of his not receiving laser eye
treatment before it became too risky lfem to undergo such a procedute. at 9-10.

While plaintiff alleges facts sufficient tthnew that Dr. Winn knew gplaintiff's serious
medical condition and the threattht posed, plaintiff's allegationas they are currently stated
fail to show that Dr. Winn engaged in “a purposeict or failure to respond to [plaintiff's] . . .
medical need” in a way that caused plaintiff to suffer the harm he alldgi£s439 F.3d at 1096
Plaintiff alleges that he vgaseen by Dr. Winn numerous times between November 2009 ang
January 2010, but plaintiff fails @llege any facts regarding athactions, if any, Dr. Winn took
during these meetings that wdwduggest that Dr. Winn purposéy tried to delay, deny, or
interfere with plaintiff's treatment. Furthermomdaintiff fails to allegefacts showing when Dr.
Winn allegedly told him that there were no neadirecords indicating #t plaintiff's condition
was “urgent” or what impact this allegedlyda statement had on plaintiff's ability to obtain
necessary medical care. For arste, there are no facts alledldt would suggest that Dr. Win
made this alleged false statement during one or more of the meetings between November
January and used it as a reason to deny or gidayiff from receivingfurther treatment, which
might support a claim of indiffenee on Dr. Winn's part. Furthaf,Dr. Winn had made this
alleged statement during his May 12, 2010 interweath plaintiff, after plaintiff had already
been scheduled for an appointment with theidetophthalmologist, there are no facts preser
that, if true, could show howr. Winn's action caused the dglan treatment that plaintiff
complains about.

Moreover, plaintiff's other alleged factsiféo show how Dr. Winn’s actions caused the
harm plaintiff alleges. Plaiiff's allegation that Dr. Winn actedith deliberate indifference
because he had “a personal hatred” towards gfasitonclusory and fails to include facts,
which if true, are sufficient to show that.DWinn actually denied, delayed, or otherwise
interfered with plaintiff’'s medicatare. Nor does the allegatiortimde specific facts from whicl
it could plausibly be inferred th&lr. Winn harbored such a feej toward plaintiff and allowed

his treatment by affected by it. Furthermore, the documents plaintiff has attached to his
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complaint show that Dr. Winn partially granteac of plaintiff's grievaces he had reviewed,

suggesting that Dr. Winn attempted to faciétand further plainfi’'s care rather than

intentionally hindering it.See Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295-96 (9th Cir|.

1998) (“[W]e are not required to accept as ttoaclusory allegations which are contradicted |
documents referred to in the complaint.”).

In his opposition brief, plaintiff claims that Dr. Winn “denied and delayed treatment
previously ordered on August 5, 2009.” ECF No. 27 at 9. Deliberate indifference may be
“where prison officials and doctodeliberately ignore[ ] the expses orders of a prisoner’s prior
physician for reasons unrelated te thedical needs of the prisoneMakefield v. Thompson,
177 F.3d 1160, 1165 (9th Cir. 1999). But plaintiff fadsallege facts in either his complaint of
opposition indicating that Dr. Winn engaged in atyithat delayed or denied plaintiff the
treatment allegedly ordered by piaff's previous doctor, or thadDr. Winn ignored the previous
treatment order for reasons unrelated to plfmtnedical needs. Vthout additional factual
allegations regarding Dr. Winn’s actions witspect to the allegeugust 5, 2009 treatment
order, plaintiff fails to allegéacts sufficient tesupport a deliberate indifference claim on this
basis.

Nevertheless, given the assertions in pifiie opposition brief and certain of the facts
alleged in the complaint, it is not yet clear tha tlefects in plaintiff's complaint are incapable
being cured by amendment. Witirther elaboration as to cam factual allegations in his
current complaint and opposition brief, it maygdmessible for plaintiff to state a claim for
deliberate indifference against Dr. Winn. Acdagly, plaintiff's claim against Dr. Winn shoulg
be dismissed with leave to amerfébtter v. McCall, 433 F.2d 1087, 1088 (9th Cir. 1970)
(quotingArmstrong v. Rushing, 352 F.2d 836, 837 (9th Cir. 1965)p(ding that inmate plaintiffs
proceeding with civil rights claims are entitled“an opportunity to amend the complaint to
overcome the deficiency unlesgléarly appears from the compiaithat the deficiency cannot
be overcome by amendment.”).
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Accordingly, it is hereby RECOMMENDED that:

1. Defendants’ May 28, 2013 motion to diss (ECF No. 19) be granted,;

2. Plaintiff be granted thirty days from tlate of any order by thdistrict court adopting
these findings and recommendations to file@esd amended complaint raising only his Eight
Amendment deliberate indifference claim against Dr. Winn; and

3. Defendants not be required to responany second amended complaint until it is
screened by this court puient to 28 U.S.C. § 1915A.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to
appeal the DistricCourt’s order.Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinez
V. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 27, 2014. W\
z,

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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