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l:ation, Inc., v. Alahmad et al

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICTCOURT OF CALIFORNIA

PEARSON EDUCATION, INC.,
Plaintiff, No0.2:12-cv-2936-KIM-CKD

VS.

MAMOON “MIKE” ALAHMAD, et al.,
Defendants. ORDER

On December 29, 2012, defendants Zeima&ui and Koogix filed a motion to
dismiss plaintiff’'s claims under Federal RuleGa¥il Procedure 12(b)(6) and 9. (ECF 6.)
Plaintiff filed an opposition on March 1, 201Sidaqui and Koogix filed a reply on March 8,
2013. (ECF 15, 16.) For the reasons explainémAyehe court GRANTS in part and DENIES
in part Sidaqui and Koogix’s motion.
l. BACKGROUND

Plaintiff is a publisher of acadenmand technical textbooks used both by schog
and business entities. (Compl. 9, ECFDefendant Mamoon “Mike” Alahmad contacted
plaintiff in early 2011, stating that he waB8ank of America employee; Alahmad requested
samples of plaintiff's textbooks for Bank Afnerica’s internal training programsld( {1 10-

11.) Alahmad explained that Bank of Amengas interested in purchasing textbooks from

1

Doc. 19

S

Docket

s.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2012cv02936/247762/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2012cv02936/247762/19/
http://dockets.justia.com/

© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

plaintiff directly, which the bank wodlthen provide to its employeedd.(f 11.) During
negotiations between Alahmad and plaintiff, Atadd stated that the mlrases would be made
through BOA, an entity that Bank of Agrica used to supply contractsd.({ 16.)

On July 12, 2011, plaintiff and BOA emtel into a Volume Pricing Agreement
(VPA) governing BOA'’s purchase of textbooks from plaintifid. { 17.) The parties agreed
that BOA would receive a seventy percent distt on the retail pce, that BOA would
purchase at least 1,000 books every thirty daysielve months, and that the books were for
Bank of America’s internal use lyrand would not be resoldid( { 17.) Alahmad requested
that plaintiff ship the textbooks to his honadeess because Bank of &nita’s training center
was not ready to receive shipments; whexiniff declined, Alahmad supplied a business
address in Sacramento, California for BOAd. {| 18.) Alahmad and plaintiff entered into
seven additional VPASs, the ldsting executed on May 31, 2012. (ECF 1 19.) In Spring 20!
Alahmad told plaintiff that Bank of Americatgaining office was relocating and asked for the
textbooks to be shipped temporarilyitis home in Wilton, California.ld. § 21.) Plaintiff at
that point agreed.ld.)

In August 2012, plaintiff discovered thatseller named “Bogix” was selling
on Amazon.com and Alibris.com methan one hundred of thextieook titles that plaintiff had
sold to BOA through Alahmad.ld. T 25.) Plaintiff subsequdwn learned that Koogix was a
web domain registered to Sidaquifdahmad’s Wilton, California addressld({ 26.) BOA’s
payment history with plaintiff showed that Alahmad and Sidaqui had appeared as “remitte|
checks that BOA had used to pay plaintifiid. Plaintiff also learned that BOA was a
Wyoming corporation registered Alahmad’s Wilton, Californiaddress, not an affiliate of
Bank of America. I¢.)

On December 4, 2012, plaintiff fileddltomplaint in this action against
Alahmad, Sidaqui, Koogix and BOA, statingetfollowing causes dadction against all
defendants: (1) fraud/intentionaisrepresentation; (2) breaohcontract; (3) violation of
California’s Unlawful Competition La, Cal. Bus. & Prof. Code § 1720&; seq.(ECF 1.)

Sidaqui and Koogix now move to dismiss each claim as to them. (ECF 6.)
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. STANDARD

Under Rule 12(b)(6) of the Federal Rutef Civil Procedure, a party may move
to dismiss a complaint for “faite to state a claim upon which edlican be granted.” A court
may dismiss “based on the lack of cognizablelldgzory or the absence of sufficient facts
alleged under a cognizaldlegal theory.” Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699
(9th Cir. 1990).

Although a complaint need contain orfityshort and plain statement of the
claim showing that the pleader is entitled to relieEbRR.Civ. P. 8(a)(2), in order to survive a
motion to dismiss this short and plain statemienist contain sufficient factual matter . . . to
‘state a claim to relief that is plausible on its faceAshcroft v. Igbgl556 U.S. 662, 678
(2009) (quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)). A complaint mus
include something more than “an unadorned;dbefendant-unlawfully-harmed-me accusation
or “labels and conclusions’ 6a formulaic recitation of the eleents of a cause of action.”
Id. (quotingTwombly 550 U.S. at 555). Determining whether a complaint will survive a
motion to dismiss for failure to state a claimaiscontext-specific task that requires the
reviewing court to draw on its judadiexperience and common senskl’ at 679. Ultimately,
the inquiry focuses on the interplay betweenféotual allegations of the complaint and the
dispositive issues of law in the actioBeeHishon v. King & Spaldingd67 U.S. 69, 73 (1984).

In making this context-specific ewaltion, this court must construe the
complaint in the light most favorable to the plf and accept as true the factual allegations
of the complaint.Erickson v. Parduss51 U.S. 89, 93-94 (2007). This rule does not apply ta
“a legal conclusion coucheak a factual allegation,Papasan v. Allain478 U.S. 265, 286
(1986) (quoted imMwombly 550 U.S. at 555), nor to “allegans that contradict matters
properly subject to judicial notice” or to materatached to or incorporated by reference intg
the complaint.Sprewell v. Golden State Warri@i266 F.3d 979, 988-89 (9th Cir. 2001). A
court’s consideration of documisrattached to a complaint or incorporated by reference or
matter of judicial notice will not convert a motion to dismiss into a motion for summary

judgment. United States v. Ritchi@42 F.3d 903, 907-08 (9th Cir. 200Bparks Sch. of Bus. v.
3
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Symington51 F.3d 1480, 1484 (9th Cir. 1995ge also Van Buskirk v. Cable News Network
Inc., 284 F.3d 977, 980 (9th Cir. 2002) (notih@t even though court may look beyond

pleadings on motion to dismiss, generally tagitimited to face of the complaint on 12(b)(6)

motion).
[I. ANALYSIS
A. Motion to Dismiss Fraud Claims

Koogix and Sidaqui arguedhplaintiff has not suffi@ntly alleged that they
committed fraud. (ECF 6 at 4.) The elemaita claim for fraud undeCalifornia law are:
“(1) the defendant made a false representatida agast or existing material fact; (2) the
defendant knew the representation was fatgbe time it was made; (3) in making the
representation, the defendamiended to deceive eéhplaintiff; (4) the plaintiff justifiably and
reasonably relied on the repretion; and (5) the plainti§uffered resulting damages.
Ragland v. U.S. Bank Nat'l Ass209 Cal. App. 4th 182, 199-200 (2012).

Additionally, “Federal Rule of CiviProcedure Rule 9(b) requires more
specificity including an account of the ‘timglace, and specific content of the false
representations as well as the ik of the parties to the srepresentations™ when pleading
common law fraud.Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (quoting
Edwards v. Marin Park, Inc356 F.3d 1058, 1066 (9th Cir. 2004)). The purpose of Rule 9(1
heightened pleading standardos‘give defendants notice dfie particular misconduct which
is alleged to constitute theafrd charged so they can defendiagt the charge and not just
deny that they have done anything wrord.”(quotingBly—Magee v. California236 F.3d
1014, 1019 (9th Cir. 2001)) (internal quotations omitted). In the case of multiple defendar

Rule 9(b) does not allow a complaint to merely lump multiple
defendants together but “requirefdintiffs to differentiate their
alleﬂations when suing more than one defendant ... and inform
each defendant separately of the allegations surrounding his
alleged participation in the fraud.. . T[A plaintiff must, at a
minimum, identify the role oéach defendant in the alleged
fraudulent scheme.

Swartz 476 F.3d at 764-65 (citations and quotations omitt&ee also United States v.
1
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Corinthian Colls, 655 F.3d 984, 998 (9th Cir. 2011) (ralgrattributing one defendant’'s
fraudulent actions to codefendam$ not enough to state clainr feaud against codefendants).

Koogix and Sidaqui do not assert that tomplaint lacks facts setting forth the
alleged time, place, misrepresentationsidedtity of the paies as required und&wartz
only that these requirements are not met as to t{&@F 6 at 4.) Thegrgue that plaintiff has
not alleged fraud with sufficient particularitetause plaintiff specified only the fraudulent
actions of Alahmad and BOA, without eapling how Sidaquired Koogix individually
committed fraud. I(l.) Sidaqui and Koogix ab contend that plairfitihas not alleged that
either one of them has made a faksgresentation. (ECF 6 at 5.)

In the complaint, plaintiff states, “Plaintiff is informed and believes that
Alahmad and Sidaqui instead conspired taracbncert through BOA Corp. to fraudulently
obtain books from Plaintiff at prices substalhidelow the wholesalgricing available to
retail resellers, and then reselbse books through Koogix atiges that produced inflated
profits for Defendants while undercutting Plainsftiirect and indirect retail sales.” (ECH 1
29.) In addition, the compldimlleges that plaintiff dismvered Koogix selling books through
Amazon.com and Alibris.com and that Koogix was registered in Sidaqui’s name at Alahm
Wilton address. (ECF 1 [ 25-26.) FurthedMs payment history reaaled that Sidaqui and
Alahmad had both been named as “remittar’cashier’s checks that BOA used to pay
plaintiff. (Id. 126.)

These facts are sufficient state a claim for fraud as to Koogix and Sidaqui.
Unlike in Swartz where the complaint alleged gerigréhat all defendants engaged in

fraudulent conduct, but did not alie specific actions as to eagéfendant, plaintiff here has

alleged facts to show that Koogix and Sidaqui weeicipants in the fraud. Other courts have

found similar levels of detail inomplaints to be sufficient &tate a claim for fraud. For
example, in a case where a corporation alleged that its competitor had accepted stolen
information from a second defendant and used the information in creating the competitor’
products, this identification of the competitor'seran the fraudulent scheme was sufficient to

state a claim for fraud against the competittmron Int'l Diving Supply, Inc. v. Hydrolinx
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Diving Commc'n, In¢ No. 11-CV-1890-H( JMA), 2011 WE025178, at *8 (S.D. Cal. Oct. 21,
2011). In another case, plaifig allegation that a mortgaggompany did not deliver loan
documents to the plaintiff at loan closing veasficient to state a claim for fraud because it
“differentiate[d] between the conduct allegedtbe mortgage company] and that of other
defendants named under piif's fraud claim.” Marcelos v. DomingueNo. C 08-00056
WHA, 2008 WL 2788173, at *6-7 (N.D. Cal. July, 2008). Similarly, plaintiff's complaint
here does not merely state that Koogix arta&ui acted fraudulentiglong with the other
defendants; it alleges the specific actitmst Koogix and Sidaqui each took.

Moreover, plaintiff's fraud claims agnst Koogix and Sidaqui are adequate
despite the complaint’s lack of a false misrgpreation attributed tihese two defendants.
“[T]here is no absolute requirement that wheegeral defendants are sued in connection witl
an alleged fraudulent scheme, the complaint must id€atdg statementsade by each and
every defendant.’'Swartz 476 F.3d at 764 (emphasis in original). Showing each defendant
role in the fraud is sufficient and “each consfmranay be performing different tasks to bring
about the desired resultld. (citing Beltz Travel Serv., Inw. Int’. Air Transp. Ass’n620 F.2d
1360, 1367 (9th Cir. 1980)).

The court denies the motion to dissiplaintiff's fraudclaims brought by
Koogix and Sidaqui.

B. Motion to Dismiss Claim for Breach of Contract
The elements of a contract under €atia law are “[p]arties capable of

contracting,” “[t]heir cmsent, “[a] lawful object” and “[ajufficient cause or consideration.”
CaL. Cv. CoDE § 1550. Koogix and Sidaqui assert thiintiff has not stated a claim for
breach of contract against them becausedheplaint does not establish that Koogix and
Sidaqui formed a contract with plaintiff. (E@GFat 6.) Specifica}l, Koogix and Sidaqui argue
plaintiff does not allege they consented to canivéth plaintiff or received consideration.
(Id.) Plaintiff responds that Sidaqui is liable for breach of contract because Sidaqui, acting
through Koogix, is the alter ego of BOA and wasasty to the contradietween plaintiff and

BOA. (ECF 15 at 13-14.) Alteatively, plaintiffargues that Sidaqui is liable as an
6
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undisclosed principal of BOA and Alahmad. (EC#at 16-17.) Plaintiff does not argue that
the motion to dismiss this claim should notgsanted as to Koogixgccordingly, the claim
against Koogix is dismissed.

In the complaint, plaintiff does not ass#rat its claim for breach of contract
against Sidaqui is based on altgodiability or a theory that Sidgui is liable as an undisclosed
principal. However, this does not necessarilgétwse plaintiff from asstng this theory now.
A plaintiff's complaint must prowe defendants “with fair notice ofhat [his] claim is and the
grounds upon which it restsJohnson v. Riverside Healthcare Syst., 884 F.3d 1116, 1123
(9th Cir. 2008) (citingswierkiewicz v. Sorem&34 U.S. 506, 512 (2002)). “[A] party does no
need to plead specific legal theories in the complaint, as long as the opposing party recei
notice as to what is at issue in the lawsuRruitt v. Cheney963 F.2d 1160, 1164 (9th Cir.
1991) (citingElec. Constr. & Maint. Co. v. Maeda Pac. Cqrp64 F.2d 619, 622 (9th Cir.
1985)).

1. Alter Ego Doctrine

“Under the alter ego doctrine . . ourts will ignore thecorporate entity and
deem the corporation's acts to be those of th&ops or organizations t@lly controlling the
corporation, in most instancéd®e equitable owners.Sonora Diamond Corp. v. Superior
Court, 83 Cal. App. 4th 523, 538 (2000). To invdke doctrine, plaintiff must allege two
elements: “First, there must be such a unitintdrest and ownershigetween the corporation
and its equitable owner that teeparate personalities of theporation and the shareholder dg
not in reality exist.Second, there must be an inequitakkult if the acts in question are
treated as those ofdtcorporation aloneld.

In evaluating the unity of intereststiveen the corporation and owner, courts
consider the following factors: (1) substaht@nership of a corporation and dominance over
its management; (2) inadequacy of the corporation's capitalization or its insolvency; (3) fa
to observe corporate formalities; (4) abseoiceegular board meetings; (5) nonfunctioning of
corporate directors; J&ommingling of corporate and nonporate assets; (7) the diversion of

assets from the corporation to the detrimerdretlitors; and (8) failuref an individual to
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maintain an arm's length relationship with the corporatldnited States v. Healthwin—
Midtown Convalescent ¥p. & Rehab. Ctr., Inc511 F. Supp. 416, 418-19 (C.D. Cal. 1981
aff'd, 685 F.2d 448 (9th Cir. 1982X¢ee also Wells Fargo & Co. v. Wells Fargo Exp. 666
F.2d 406, 425 (9th Cir. 1977).

Plaintiff argues that the allegationstite complaint regarding online sales of
plaintiff's books by Koogix, Sidagis name on payment checks, and the shared address of
defendants are enough to show that BOA wasiltiee ego of Sidaqui and Alahmad. (ECF 15
at 15.) Plaintiff asserts furth#érat the facts in the complairgveal “the assets received by
BOA—the textbooks—were not obtained for the bgreé BOA, a mereconduit, but so that
Alahmad and Sidaqui could séfle books via Koogix in violatioof the express terms of the
contracts with [plaintiff].” (d. (citing ECF 1 1 25-26.))

However, plaintiff's complaint does nallege BOA was the alter ego of Sidaqu
and Alahmad, or contain facts to support suchaarcl “[A] plaintiff must allege specifically
both of the elements of alter ego lidlgi as well as facts supporting eachiNeilson v. Union
Bank of California, N.A.290 F. Supp. 2d 1101, 1116 (C.D. Cal. 2003). Although the facts
plaintiff alleges regarding Sidai’s actions may support a shagithat there was a unity of
interest between Sidaqui and BQ#aintiff does not point todlcts that support the inequitable
result element of alter ego lidity. Accordingly, plaintff cannot proceed on an alter ego
theory to save its claim for breach of contragainst Sidaqui and Koogix as pled in the curre
complaint. See Weiland Sliding Doors & Windowisg. v. Panda Windows & Doors, LL.C
No. 10CV677 JLS MDD, 2011 WL 3490471, at *2-3 (S.D. Cal. Aug. 10, 2011) (dismissing
claim against defendant wherajpitiff did not allege facts gyorting inequity prong of alter
ego liability); Neilson 290 F. Supp. 2d at 1117 (same).

2. UndisclosedPrincipal

Plaintiff argues that Sidaqui is the undisclosed principal of BOA and Alahmad

because BOA and Alahmad were acquiring textb@wkber behalf and that of Koogix. (ECF
15 at 15.) “A contract made in the name ofgent may be enforced against an undisclosed

principal . . . .” Sterling v. Taylor40 Cal. 4th 757, 773 (2007). “An agency relationship
8
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results when (1) the principal manifests conserthe agent that the agent shall act on the
principal's behalf (2) subject to the principabstrol, and (3) the agent consents to so act.”
Brown v. Nat'l| Football League Players As281 F.R.D. 437, 443 (C.D. Cal. 2012).
“Agency relationships may be inferred or implied from the conduct of parties and
circumstances surrounding the eventBdrrish v. Nat'l Football League Players Assi34 F.
Supp. 2d 1081, 1097 (N.D. Cal. 2007). Plaintiff assaddacts in the complaint show that its
textbooks were acquired by Alahmad on behaKobgix and Sidaqui. (ECF 15 at 15.)

As with plaintiff's theory of alter eghability, the complaint does not allege that
Sidaqui was an undisclosed prindipaallege facts in support tiis theory. From the facts
alleged, one could infer that Sidaguas involved in the &msactions with plaiiff, but plaintiff
does not allege facts showing that Sidaqus digecting the transaoh or that BOA or
Alahmad agreed to act on her behalf.

The court grants the motion to dismiss plaintiff's claims for breach of contra¢
brought by Sidaqui and Koogix. Hower, plaintiff is granted leave to amend, if it is able to
amend while complying with Fedéfule of Civil Procedure 11.

C. Unfair Competition Law Claim

Sidaqui and Koogix move to dismisapitiff's claim under California’s Unfair
Competition Law (UCL). (ECF 6 at 6.) ThR&ECL statute prohibits “any unlawful, unfair or
fraudulent business act or practice and unfargpgve, untrue or misleading advertising,”
CAL. Bus. & PrRoF. CoDE 8§ 17200, and “borrows violatiorfisom other laws by making them
independently actionable as unfair competitive practi€esga Supply Co. v. Lockheed Martin
Corp., 29 Cal. 4th 1134, 1143 (2003) (quotationd aitations omitted). Sidaqui and Koogix
assert that plaintiff's UCL claan must be dismissed because ii#fi has not stated claims for
breach of contract or fraud. (ECF 6 at 7.) However, as plaintifftased a claim for fraud
against Sidaqui and Koogix, the court dertfessr motion to dismiss the UCL claim.

1
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V. CONCLUSION

For the reasons set forthave, it is hereby ORDERED that:

1. Sidaqui’s and Koogix’s motion tdismiss plaintiff's claims for
fraud/intentional misragsentation is denied.

2. Sidaqui's and Koogix’s motion to disss plaintiff's claims for breach of
contract is granted, with leave to amend. Anyended complaint must biked within twenty-
one (21) days of this order.

3. Sidaqui’s and Koogix’s motion tosniss plaintiff’'s Unfair Competition
Law claims is denied.

IT IS SO ORDERED
DATED: April 16, 2013.

UNIT TATES DISTRICT JUDGE
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