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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BERNARDOS GRAY, JR., No. 2:12-cv-3006 KIJM AC P
12 Plaintiff,
13 V. ORDER AND
141 T.VIRGA etal, FINDINGS & RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding profged this action pursuant to 42 U.S. § 1983|on
18 | December 9, 2012.ECF No. 1. The court granted piif's request to proceed in forma
19 | pauperis on February 27, 2013. ECF No. 6. ddmaplaint was found appropriate for service
20 | upon the following defendants employed at Catifa State Prison — Sacramento (CSP-Sac):
21 | Warden T. Virga; Correctional Lieutenant M. Nielson; Correctional Sergeant S. Phelps;
22 | Correctional Officers M. Starnes and N. Gam,aRegistered Nurse G. Wangombe. Id.
23 | L Complaint
24 Plaintiff raises two separate Eighth Amerehrhclaims based on (1) prison officials’
25 | failure to protect him from an inmate assault when he was housed in the Administrative
26 | Segregation Unit (ASU) at CSRx&amento, and (2) their deliberate indifference to his medical
27

! The filing date of the complaint was detergtdrusing the prison mailbox rule. See Houston|v.
28 | Lack, 487 U.S. 266 (1988).
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needs following the inmate attack. ECF Natl. According to the allegations of the

complaint, defendant Nielson approved pldiistihousing assignment with Inmate Williams in
the ASU even though Inmate Williams had been removed from general population due to
possessing two hand-made weapons. Id. at AM&n19, 2011, plaintiff alleges that defendar
Gam and Starnes failed to condtie required search procedure vefplacing him into the san
cell as Inmate Williams. _1d. at 3. Upon their entry into the same cell, both plaintiff and Inn

Williams were handcuffed behind their backs. Id. Upon having his handcuffs removed by

defendant Gam, Inmate Williams immediately begtabbing plaintiff who was still handcuffed.

Id. at 4. Defendant Gam thenraed plaintiff and not the aggsor with pepper spray while th
stabbing continued. |
Id.

Following this attack, plaintiff alleges thiaé was not provided any medical attention fq
his wounds until he had been photographed andagated by correctional officers. Id. at 5.
Once taken to the medical section, plaintiféges that Nurse Wangomlprovided inadequate
medical care in that she failed to refer him toator and failed to remove pepper spray from

hair, body and lungs

d. at 5-6. Defendant Phieligsrogated plaintiff whildne was still having
a hard time breathing, was stileglding, and was complaining tha$ handcuffs were too tight.
Id. at 7. Without ever being examined by a dogtaintiff was draggetb a holding cell in the
medical center where he was left lying on tlo®iflin shackles. Id. at 8. Plaintiff seeks
compensatory and punitive damages as well elsidgory and injunctie relief. _Id. at 9.

[l. Motion to Dismiss

Pending before the court is defendantstioto dismiss under non-enumerated Rule
12(b) of the Federal Rules of Civil Procedureféolure to exhaust. ECF Nos. 14, 17 (joinder
defendant Starnes). While the motion to disralse references Ruli2(b)(6) of the Federal
Rules of Civil Procedure for platiff’s failure to state a claimpon which relief may be granted
no separate argument on that groisprovided in the Memorandum of Points and Authoritie
Compare ECF No. 14 at 1 with ECF No. 14-2r that reason, the court’s discussion will be

limited to the defendant’s assertion that pléfiféiled to exhaust hiadministrative remedies
2

dDefendant Starnes released a secoméstrof pepper spray into the cell.
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with respect to his Eighth Amendment claini$ie motion has been fully briefed. ECF Nos. 2
(opposition), 26 (reply), 30 (sur-rephd5 (motion to strike sur-reply).

In the motion, defendants assert that the damipshould be dismissed in its entirety

3

because plaintiff failed to exhaust his administrative remedies as required by the Prison Litigatio

Reform Act (PLRA). Defendants contend that plaintiff's only properly submitted administrative

grievance was limited to the medical care issod,va@as not reviewed atetDirector’'s Level as
required for exhaustion. Defendantstend that plaintiff did nqiroperly file any administrativ
grievance regarding the actioolsdefendants Virga, Gam, Nsgn, and Phelps, rendering his
claims against those defemds also unexhausted.

A. The Exhaustion Reguirement

Pursuant to the Prison Litigation Reform Act (“PLRA”):

No action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal law, by a prisoner
confined in a jail, prison, or bér correctional facility until such
administrative remedies aseaavailable are exhausted.

42 U.S.C. 8§ 1997e (a); see also GriffilAvpaio, 557 F.3d 1117, 1119 (9th Cir. 2009); Brown

Valoff, 422 F.3d 926, 934 (9th Cir. 2005) (quafiRorter v. Nussle, 534.S. 516, 525 n.4 (2002

(The PLRA “creates ‘a general rule ofraustion’ for prisoner civil rights cases.”).
Compliance with the exhaustion requirememhandatory for any type of relief sought.

Booth v. Churner, 532 U.S. 731, 739, 741 (2001)dingl that prisoners must exhaust their

administrative remedies regardless of the relief ek, i.e., whether mmpctive relief or money
damages, even though the latter is unavailaliguaint to the administiige grievance process);

McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002) (per curiam); accord Jones v. Bo

U.S. 199, 211 (2007) (“There is no question tadtaustion is mandatory under the PLRA ang

that unexhausted claims cannotiseught in court.”); see ald®anaro v. City of North Las

Veqgas, 432 F.3d 949, 954 (9th Cir. 2005) (The PLRdresents a Congreesal judgment that

the federal courts may not consider a prisonav rights claim whera remedy was not sought

first in an available adminisitive grievance procedure.”).

An untimely or otherwise procedurally defive appeal will not satisfy the exhaustion
3
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requirement._Woodford v. Ngo, 548 U.S. 81, 84 (2006). When an itsnaabministrative

grievance is improperly rejected on procedgraunds, however, exhaustion may be excusec

“effectively unavailable.”_Sapp v. Kimbreb23 F. 3d 813, 823 (9th Cir. 2010); see also Nun

v. Duncan, 591 F.3d 1217, 1224-26 (9th Cir. 2qQ@rden’s mistake rendered prisoner’s

administrative remedies “effectively unavailable”); Ward v. Chavez, 678 F.3d 1042, 1045

Cir. 2012) (exhaustion excused where futilByown v. Valoff, 422 F.3d 926, 940 (9th Cir. 20
(plaintiff not required to proceed to third léwehere appeal granted second level and no
further relief was available).

Administrative remedies must be exhaudietbre the complaint is filed. McKinney v.

Carey, 311 F.3d 1198 (9th Cir. 2002), but skedes v. Robinson, 621 F.3d 1002 (9th Cir. 20

(PLRA exhaustion requirement satisfied witepect to new claims within an amended or

as

9th
5)

10)

supplemental complaint so long as administratineedies are exhausted prior to the filing of the

amended or supplemental complaint).

The PLRA'’s exhaustion requirement is notgdictional; rather, it creates an affirmativ

defense that a defendant may raise in an unerateteRule 12(b) motion. See Jones, 549 U.5.

213-14; Wyatt v. Terhune, 315 F.3d 1108, 1119 (9t),&ert. denied, 540 U.S. 810 (2003).

The defendant bears the burden of raisingmnsling the absence of exhaustion. Wyatt, 315
F.3d at 1119.

B. Standards Governing the Motion

In deciding a motion to dismiss for failute exhaust, a court may “look beyond the

pleadings and decide disputedues of fact.”_Id., 315 F.3 1119-20. Thus, the parties may

1%

go

outside the pleadings, submitting affidavits or declarations under penalty of perjury, but plaintiff

must be provided with notice of his opporturtiblydevelop a record.dl at 1120 n.14. In this

case, plaintiff was provided with such noticeAypril 2, 2013 and concurrently with the filing o

the motion to dismiss on June 24, 2013. See ECF Nos. 10 at 3-4,14-1. See Woods v. Carey, 6

F.3d 934 (9th Cir. 2012). If the court determitiest plaintiff has failedo exhaust, dismissal
without prejudice is the apppriate remedy. Id. at 1120.
1




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

C. The CDCR'’s Administrative Remedies

The State of California provides its mrsers and paroleesahight to appeal
administratively “any policy, decision, action,nzbtion, or omission by the department or its

staff that the inmate or parolee can demonstaathaving a materiatlaerse effect upon his or

her health, safety, or welfare.” Cal. CodeggRit. 15, 8 3084.1(a). Following amendments that

took effect January 28, 2011, California prisoneesraguired to proceedrtiugh three levels of
appeal to exhaust the admingive appeal process: (1) foahwritten appeal on a CDC 602

inmate appeal form, (3) second level appeal ¢artstitution head or degiee, and (4) third leve
appeal to the Director of the CDCEee 15 Cal. Code Regs. § 3084.1- 308440final decision

from the Director’s level of review satieB the exhaustion requirement under 42 U.S.C. 8

1997e(a)._See Lira v. Herrera, 427 F.3d 1164, 1166+67®. 2005); see also Cal. Code Regs.

tit. 15, § 3084.7(d)(3) (as amended Dec. 13, 2010). Specific time limits apply to the proce
each administrative appealeé&Cal. Code Regs. tit. 15, 8§ 3084.8. Absent any specific
exceptions, the first and second level administearesponses are required to be completed
“within 30 working days from [the] date of recelpy the appeals coordinator.” Id. Likewise,
third level response is dwithin 60 working days from the tathe appeal is received by the
appeals chief,_Id.

However, appeals concerning staff complaarts processed differy. California Code

of Regulations Title 15, § 3084.5(b)(4) states:

When an appeal is received tloiscribes staff bekigor or activity

in violation of a law, regulationpolicy, or procedure or appears
contrary to an ethical or professional standard that could be
considered misconduct as definan subsection 3084(g), whether
such misconduct is specificallyleged or not, the matter shall be
referred pursuant to subsection 3084.9(i) ..., to determine whether it
shall be:

(A) Processed as a routine appeal but not as a staff complaint.

(B) Processed as a staff complaint appeal inquiry.

% The informal resolution levevas eliminated. See C&lode Regs. tit. 15, § 3084.7 (as
amended Dec. 13, 2010).

5sing |
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(C) Referred to Internal Affasrfor an investigation/inquiry.

An inmate appeal alleging staff misconduct mhestaccompanied by a Rights and Responsibi
Statement._Id. § 3084.9(i). “All appeals allegjistaff misconduct wilbe presented by the
appeals coordinator to the mg authority or designee withfive working days.” _Id. §
3084.9()(3). “Only after the appeal has beenewed and categorizeab a staff complaint by
the hiring authority or designeeahit be processed as a staff complaint.” Id. 8 3084.9(i)(1).
When an appeal that is classified and acceps$esl staff complaint includes other non-related
issues, “the appeals coordinatoakimotify the inmate that anyloér appeal issue(s) may only |
appealed separately and theref@gubmission of those issuegegjuired if the intention is to
seek resolution of such matters.” Id. 8 3084(2)j)see also id. § 3084.5(b)(5). Processing ar
appeal as a staff complaint does not precludésamer from exhausting administrative appeal
the Director’s Level. CalCode Regs. tit. 15, § 3084.1(b).

D. Defendants’ Evidence

Defendants produced the affidavits of JDzano, the Chief of the Office of Appeals o
the CDCR, as well as that of A. Briones, the health care appealiimator at CSP-Sacramentg
See ECF Nos. 14-3, 14-4. The Lozano affidavsicd®es the various lelseeof non-health care
related administrative appeals dahble for California inmates, with the last level being that of
Office of Appeals (“OOA”). ECF No. 14-3. Acoting to Lozano, the “OOA’s records disclos
that inmate Bernardos Gray (P-46538) didfiletany appeals that were accepted by the OOA
claiming prison officials were dd&lerately indifferent to the riséf him being attacked by his
cellmate on May 19, 2011....” ECF No. 14-3 atThe affidavit provided by A. Briones
describes the processing of misconduct complaigésnst health care staff by prisoners. See
ECF No. 14-4. “When a health cappeal is treated as a stafhgalaint it is sent to the Chief
Executive Officer to review, investigate, and ssuresponse to the inmate. Treating an apps¢
as a staff complaint does not limit the ability of an inmate to appeal his grievance to the
Director’s Level of Review."ECF No. 14-4 at 1-2. Attached Byiones’ affidavit is the CDCR
602 appeal form logged as appeal 88C HC 11014641/SAC SC 11000479, submitted by

plaintiff pertaining to the medal care he received after his May 19, 2011 assault by a fellow
6
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inmate. ECF No. 14-4 at 4-7. iShnmate appeal was partiljranted at the second formal
level, and was not appealed thereafter. Id.

E. Plaintiff’'s Opposition

In his opposition to the motion to dismigdaintiff alleges that his efforts to

administratively exhaust his claims were thwdrby the improper screening of his appeals by

prison officials. _See ECF No. 23. In suppeptgintiff submitted copies of a CDCR 602 apped]

form alleging that he was the “victim ofolence and officer negligence” in relation to double-
celling on May 19, 2011. See ECF No. 23 at 14is @ppeal specifity named defendants
Starnes and Gam as being the officers whoskgeege led to plaintiff's assault by another
inmate. _Id. In the section pertaining te tlaction requested,” @intiff asked for “pain
management regimen of methadone; dssali of RVR # A-S-11D5-040; release from
administrative segregation; transfer to CSP-Lancaster; commutation/suspension of remair
sentence; and[,] all qualifyinigrms of compensatory reliébr actual injury/damages and
prospective medical complications; [as well as] cengatory relief for deliberate negligence 3
indifferent negligence.” ECF No. 23 at 15-16. Ridi originally submitted this appeal on Jun
7,2011. 1d. However it was screened asmpiaint pertaining to “living conditions” and
rejected on June 8, 2011 because “it involves maltgsues that do not derive from a single
event...” and because the “appeal issue is obddwygointless verbiage or voluminous unrels
documentation....” ECF No. 23 at 28.

On June 29, 2011, plaintiff re-submitted thpgpaal form explaining that his complaint “
expressing all one event, from the beginninthe®end, which resulted in my injuries by the
cause of staff misconduct to follow safety precaution procedure of inspecting inmates in a
housing....” ECF No. 23 at 18. In response, #fipeal was returned paintiff without any
explanation so he submitted it directly to thiedtevel of administrative appeal. ECF No. 23 :
8, 29. On July 18, 2011 the Office of Appealsctgd plaintiff's appeal because it bypassed
required lower level(s) of review. ECF No. 23 at 30.

Following this rejection, plaintiff re-submitted his appeal to first formal level of

administrative review on July 26, 2011. ECF R8.at 8, 30. This appeal was rejected on
7
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August 3, 2011 because it involved “multiple issues that do not derive from a single event,

by It

concerned “an anticipated action or decisi@ntl because it was “missing necessary supporting

documents.” ECF No. 23 at 30-31. On thesasion, plaintiff was advised that his appeal
involved a total of four separaitesues that “will need to be hdled by various areas. Separate
appeals will need to be submitted.” 1d. at 31. Smatly, plaintiff was instructed that he need
to provide more detailed information as weleaSDCR 1858 form as tus first issue involving
a staff complaint._Id. His second issue relategain management needed to be addressed ¢
Health Care 602 form. Id. His third issue retitie the requested dismissal of a rules violatio
report (“RVR”) required him to provide the finebpy of the RVR itself._Id. And, plaintiff's
request to be released fradministrative segregation andirsferred to a different prison
required a CDC 128-G and 114-D forms to be submitted. Id.

On August 11, 2011, plaintiff re-submitted his appeal form to the first formal level of
administrative review along with the requesCDCR 1858, 128-G and 114-D forms. ECF N
23 at 32. Plaintiff additionally submitted a handtten note indicating thdtis pain manageme
and RVR issues were containedhin the “actions requestedéstion of the appeal form and
were thus not separate issues. Id. @pigeal was once again rejected on August 18, 2011 f

the same reasons as the previous appeal. N6CE3 at 33-35. While this time plaintiff was

1%
o

N a

-

“thanked” for providing the requested documehts,appeal was nonetheless rejected once more

with an instruction to attach his four issuesseparate 602 forms. Id. Four separate 602 forr
were provided to plaintiff at thigincture with each one labeladth what appears to be a post-
note identifying each issue to be raigedthe form. ECF No. 23 at 10, 36-42.

Plaintiff once again complied with the insttions provided by the appeals coordinator
and re-submitted four separate 602 form&agust 20, 2011 “in a big yellow envelope via
institutional mail.” ECF No. 2at 10-11, 36-42. After thirty daysmassed without any response
this latest submission, plaifitsubmitted a CDCR-22 form to éffirst administative level of
review requesting the status of his app&aCF No. 23 at 11. Plaintiff received a response on
October 10, 2011 from the Appe&@sordinator at CSP-Sac indicgg that the review of his

appeal had been delayed and that the estotmaampletion date was October 25, 2011. ECF
8
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23 at 50. After submitting another CDCR-22 form requesting the status of his August 11,
appeal without receiving any response, plaifiifiéd the instant civitights action on December
9, 2012. ECF No. 23 at 1.

Plaintiff also addresses hisgsgate health care appealgasding defendant Wangombe

On July 25, 2011 plaintiff filed a health care &{peal form alleging that Registered Nurse

011

Wangombe provided inadequatedioal care and refused to let a doctor examine him following

his May 19, 2011 assault by anothenate. ECF No. 23 at 57-58. The health care appeal fc
indicates that this appeal wébbgged as No. SAC HC 11014641 &hne informal as well as first
formal levels of review were bypassedECF No. 23 at 57-58. Plaifits health care appeal wa
partially granted on September 30, 2011 at thersitéormal level of review following an inquir
in which it was determined that staff did nablate CDCR policy. ECF No. 23 at 60-61. The
memorandum detailing this response to pl#iatstaff complaint agaist Registered Nurse

Wangombe informed him that:

“[a]llegations of staff miscondiicdo not limit or restrict the
availability of further relief via tb inmate appealgrocess. If you
wish to appeal the decision, you must submit your staff complaint
appeal through all levels of aggl review up to, and including, the
Director’s Level of Review. Onca decision has been rendered at
the Director’'s Level of Review, your administrative remedies will
be considered exhausted.”

ECF No. 23 at 61.

Also attached to plaintiff's opposition togmotion to dismiss are two separate inquiri

that plaintiff submitted to CDCR staff conceargihis health care 602 appeal. ECF No. 23 at 6

65. On March 17, 2013 plaintiff completed a C® 22 form requesting a copy of his second
level staff complaint appeal. ECF No. 23 at @3ter being informed that the wrong form was

used to make the inquiry, plaintiff submitted a GA 22 form requesting the same thing on M

® Plaintiff details additioal efforts he took to exhaust his adiistrative remedies after filing the
complaint in this case. See ECF No. 23 at 11-12. The court disregards this information b
exhaustion is required prior to the time iihfy. See McKinney v. Carey, 311 F.3d 1198 (9th

Cir. 2002).

* As of January 28, 2011 the informal resolution levas eliminated so this appears to be an
error in processinthe appeal form.
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21, 2013. ECF No. 23 at 65. Plaintiff receizetesponse on March 22, 2013 indicating that
based on a search of the appeals databasappesl| form No. HC 11014641 “never went to the
2nd level so there is no copy to send you.” Id.

F. DefendantsReply

In their reply, defendants assert that the miglitggreenings of plaintiff's non-health car

1%

related appeals were consistent with appleabgulations. ECF &l 26 at 3-6. Defendants
further contend that the October 20, 2011 respombeh indicated that there was a delay in
processing appeal log No. SAC-S-11-00533, didrelate to the eventsf May 19, 2011. ECF
No. 26 at 3 (citing ECF No. 26-1 &t6 (Lynch Affidavit)). Defadants argue that “[t]here is

simply no evidence to support Gray’s claim thatsubmitted four separate appeals on August 20,

2011, that did not receive a pesise.” ECF No. 26 at 6.

Defendants additionally submiteldeclaration of J. Lynclhe Appeals Coordinator at
CSP-Sacramento, who details the plaintiff's aestory at that istitution. ECF No. 26-1.
According to Lynch, appeals that are screemeare not assignedlog number “and the
physical records from screened-out appeals are natamreed.” 1d. at 2.However, later in this
same affidavit, Lynch states that “[h]ac#® [August 20, 2011] appeals been received, they

would have been stamped by the appeals office ardudd have received a screen-out letter if

—J

response.” ECF No. 26-1 at 3. Plaintiff ofilgd two administrative appeals which were
accepted for review between May 19, 2011 and M#3y2012._Id. “Neither of these appeals
alleged that any officers acted with deliberatifierence that caused him to be injured by his
cellmate on May 19, 2011.” ECF No. 2&t2. In his affidavit J. ynch states that he “reviewed

the documents attached to inmate Gray’s Opjoosib Defendants’ Motion to Dismiss (ECF N

o

23), and none of them indicate his appeaére improperly screened.”_Id.

Along with the Lynch affidavit, defendanssibmit the second level appeal decision in
Appeal Log No. SAC-S-11-00533 dated Septenil¥2011 that concerns plaintiff's continued
placement in administrative segregation. EQF B6-1 at 5-6. The original CDCR 602 appeal
form dated May 5, 2011 is also included as anl@khECF No. 26-1 at B. In the appeal form

plaintiff states that he igppealing the Institutiolassification Committes’decision of April 20
10
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2011 to retain him in administrae segregation. Id. Intera@sgly, this appeal form also
demonstrates that it was screened-outoam $eparate occasions between May 16, 2011 and
August 19, 2011, Id. at 11.

The second CDCR 602 appeal form included whth Lynch affidavit concerns a June 2
2011 complaint concerning damage caused to plaintiff's personal proj#2F No. 26-1 at 27-
28. After being screened out on two separatasions, this appeal was ultimately withdrawn
plaintiff at the first formal level of reviewn August 18, 2011 because the property was reple
ECF No. 26-1 at 28.

To the extent that the Lynch affidavit camts legal conclusions rather than factual
averments, e.g. ECF No. 26-1 at Y 7, the court will disregard them and reach its own conc
based on the evidence submitted by the parties.

G. Plaintiff's UnauthorizedResponse to Defendants’ Reply

In this unauthorized submission, plaintitails the above-noted history concerning the

screening of his inmate appeals. ECF No. 30.atdees that his appeals did not contain mult
issues he wanted to address, but only multiple forms of relief that he wanted “granted for t
misconduct claim of deliberate irffirence that caused his injes.” ECF No. 30 at 6. With
respect to his health care appeal against defeMdangombe, plaintiff stas that he “thought hi
appeal was being held [un]til the investigatiorswampleted before he could continue to the
next level.” 1d. at 7.

Defendants have moved to strike this uhauzed response since neither the Federal
Rules of Civil Procedure nor the Local Rules\pde for such a pleading and because defend
did not raise any new arguments in their repigf which would warrant a response. ECF No
35.

The court will deny the motion to strike adeledants did submit an additional thirty-nir
pages of documentary evidencealted to their reply. This evddce was available to defenda
at the time they filed their motion to dismiss, ghety chose to wait to file until their reply, thus
foreclosing plaintiff's ability torespond to the evidence. Thed@agging of a pro se plaintiff

will not be condoned by this court.
11
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1. Analysis

It is undisputed in this case that pldingid not pursue his inmate appeals through the
third level of review. However, plaintiff coemds that the appeals coordinators three times
improperly screened out and rejected his inragieals at the first level of review, thereby
rendering administrative remediefectively unavailable to him and excusing his failure to
exhaust. Defendants take the position that theesang out of plaintiff's three first level appea
was proper and authorized by the governing regulations.

The Ninth Circuit has held that “improper screening of an inmate's administrative
grievances renders administrative remedies ¢céffely unavailable’ sucthat exhaustion is not

required under the PLRA.” _Sapp v. Kimbrell, 623 F.3d 813, 823 (9th Cir. 2010). Asthe N

Circuit noted, if prison officials screen out amiate's appeals for improper reasons, the inma
cannot pursue the necessary sequence of apprd|sas a result, his administrative remedies
become unavailable. 1d. In order to fall withims exception, the inmate must establish: (1) t
he actually filed a grievance or grievances tiatirsued through all levels of administrative
appeals, would have sufficed to exhaust the claahhh seeks to pursuefgderal court; and (2
that prison officials screened his grievancgmevances for reasomsconsistent with or
unsupported by applicable regulations. 1d. at 823-24.

A. Staff Complaint re Failure to Protect

Plaintiff's initial grievanceof the May 19, 2011 attack playnélleged that plaintiff was
assaulted by inmate Williams as the result of Officers Gam'’s and Starnes’ failure to protec
See ECF No. 23 at 15-16 (602 dated June 7, 20¥byeover, this 602 made clear that the
assault occurred in the processotising plaintiff with a newell mate._Id. The complaint
attributes the decision to douldell plaintiff with inmate Willams to defendant Nielson. ECF
No. 1 at 4. The 602 specified that Officers Gard &tarnes failed to search Williams or the ¢
before putting the inmates together. ECF NoafB6. The complaint alleges that defendant
Virga, the warden, is responsible for failingadequately train correctional staff regarding the
search procedures that apply when double-ceiltingates in a high risk sarity unit, and that

this failure to train resulteith plaintiff's injuries. ECF M. 1 at 3. Because the June 7, 2011
12
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inmate appeal notified prison &wtities of the nature of thegislem for which plaintiff sought
redress — an inmate assault whresulted from double-celling anda#tfailure to take necessary
safety precautions — the 602 would have sufftoceelxhaust Claim One as to these four
defendants had it been pursued through all leMedglministrative ap@d. See Sapp, 623 F.3d

824 (“A grievance suffices to exhaust a claim if it puts the prison on adequate notice of the

problem for which the prisoner seeks redrgs&riffin v. Arpaio, 557 F.3d 1117, 1120 (9th Cin,

2009) (grievance satisfies the admtrative exhaustion requiremehit “alerts the prison to the
nature of the wrong for which redress is sought.”).

The question then becomes whether plaintiff's failure to pursue the complaint throu
levels of administrative appealastributable to plaintiff or t@rison officials. The June 7, 2011

inmate appeal was rejected because it purpgresttressed “multiple issues that do not deriv

gh all

D

from a single event” and because it was “obstimepointless verbiage or voluminous unrelated

documentation.” ECF No. 23 at 28. While thelaggble regulations do pwride for dismissal of
appeals on these grounds, theyndbapply to plaintiff's 602. Tér sole subject of the appeal,
described in response to the prompt “Explanr issue,” is the May 19, 2011 assault and its
immediate aftermath. No other incident is céemped of. Plaintiff’'s statement of the issue
consists of approximately 250 words, and latreely concise and ehrly presented. No
pointless verbiage is apparent. ECF No. 2B5a16. The attachments all pertain to the May 1
2011 altercation between plaintiff and inmate Williaongo plaintiff's secuty classification and
attendant housing requiremenigyich are relevant to the dgers of double-celling. This

documentation is neither unduly volumus nor unrelated

d. 48-27. The relief sought by th
602 does indeed range widely, from pain medicatiompl@ntiff's injuries to dismissal of a rules

violation report that plaintiff received in rélan to the altercation, bihese matters are all

® Although Virga and Nielson were not namedtia 602, that fact does not defeat exhaustion
Sapp, 623 F.3d at 824 (prisoner was not requoedentify responsible parties in prison
grievance to exhaust claims against specificriidats). The complaint states facts linking th
defendants to the events of May 19, 2011, whiere adequately grieved for exhaustion
purposes.

13

91

e

2SEe




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

mentioned solely in the camtt of “actions requested.”All the requested relief relates to the
May 19 incident._Id. at 15. For all thesasens, the screen-out appears to have been
inappropriate. For the reasons that follow, however, plaintiff is entdleelief from the non-
exhaustion rule even if the tidl screening order was proper.

After his initial appeal was rejected, plaintifiade diligent and persistent efforts to obtain
review. He promptly resubmitted his 602 withexplanation that he was seeking to appeal a
single incident of staff mismduct. ECF No. 23 at 17-18 (June 29, 2011 appeal). When he

received no response, plaintsbught advice from a prisonerights organization and then,

pursuant to that advice, submitted his appeal directly to the Office of Appeals for discretiopary

third level review._ld. at 9. Although this appeal wageeted on July 18, 2011for bypassing
lower levels of review, id. &9, plaintiff is correct that Cal. Code Regs. tit. 15, § 3084.6(a)(3
and (4) give the third level appeals chief discrettoraccept and consider a previously rejected

appeal. Accordingly, plaintiff's request for rew was permissible (or, at least, based on a

reasonable reading of the rule¥yhen this effort failed, plaintiff started over at the first forma
level of review on July 26, 2011. Id. at 29.

The appeal submitted on July 26 was screened out on August 3 on the same grounds
stated in first screen-out ordéinat too many separaigsues were beingppealed in a single 602.

Id. at 30-31. This time theshtution appealsoordinator provided sp#ic advice about what

® Defendants characterize the vari@asions requested by plaintiff distinct “issues” within the
meaning of the rule that limits a single 60Ztsingle matter. See ECF No. 26 at 5. However,
Cal. Code Regs. tit. 15, § 3084.6(b)(8) bars appeaislv[ing] multiple isstes that do not derive
from a single event. . .” All actions rected by plaintiff “derive from” the May 19, 2011
assault. The 602 plainly idenas the “issue” appealed as the conduct of prison staff in relation
to the assault. Concerngyegding pain relief and subseaquelisciplinary proceedings are
presented only in the context of requested remediesnot in plaintiff's sitement of his issue.
The undersigned is cognizant oétfact that the various remediegjuested by plaintiff were not
all available via the single 602idressing the May 19 assauhgdathe subsequent history of
plaintiff's attempt to exhaust (wch is discussed below) makgear that this was the reasoning
behind the screen-out. Accordiggthe court does not rely orfiading that the first screen-out
was improper, but proceedsghintiff's continuing attemptto comply with the rules.

" Subsequent unlabeled statutory references aFil¢ol5 of the California Code of Regulation

v
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forms needed to be submitted in order to seek the various kinds of relief that had been reg
Id. at 31. On August 11 plaintiff resubmitted Apeal, supported by several of the forms thag
had been specified by the appeadsrdinator._Id. at 30-31 (directing plaintiff to submit, inter
alia, CDC Forms 1858, 128-G and 114-D); id32at(cover letter documenting submission of
same). Plaintiff did not, however, submit the forms that he had been told were necessary
separately appeal his pain management and RVR issues, because — as he explained et
was not attempting to appeal those matters. Id. at 32 (distinguishing 602 section” issues from
“B section” remedial actions regsted). Once more plaintiff wasld that his appeal could not
be processed because he was raising too mankatatéssues together. Id. at 33 (screen-out
letter dated August 18, 2011). Once again, the itistitis refusal to process the appeal on the
grounds obstructed plaintiffability to exhaust.

Importantly to the present analysis, pléfig July 26 and August 11 submissions were
not cancelled as outsideetlpplicable time limitsr for any other reasdh Despite the time that
had elapsed since the May 19 assauld plaintiff's history of wht prison officials considered
persistent noncompliance with the appeals reguist he was specificallgdvised in the August
18 screen-out letter &t he could resubmit his appeal yet agand have it considered if he use
separate forms for each “issue.” 1d. Indeecdhcapoint during the convoluted history of his
attempted staff complaint was plaintiff told thatheed lost the opportunity perfect his appeal.
On the contrary, he was repeateidistructed to resubmit his paperwdrkccordingly, as of
August 18, 2011 plaintiff had notrfieited the opportunity for axinistrative exhaustion and ha

thirty days in which to submit ceected documents§ 3084.6(a)(2).

8 See § 3084.6(c)(4). Inmate appeals majchacelled” for untimeliness and other reasons
specified in 8 3084.6(c), and amet thereafter renewable exteinder limited circumstances
specified in 8§ 3084.6(a)(3) & (4). Appeals are éapd” for procedural mistakes that can be
cured. § 3084.6(b) (listing baséor rejection), § 3084.6(a)(2)r@viding for resubmission of
corrected appeal withiBO days of rejection).

® As previously noted, § 3084.6(a)(@ovides that an appeal rejedtfor procedural reasons ma
later be accepted if the proceduproblem is corrected and thepeal returned within 30 days G
rejection. Plaintiff responded within thirty daysually within a veryew days, every time his
appeal was rejected.
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Plaintiff contends that on August 20, 2011dubmitted all the requested documentatio
including separate appeals of the pain mamage issue and RVR, on forms provided to him |
the appeals coordinator. Defentlacontend that no such appgasket was ever received, an
that plaintiff therefore failed to exhaust. EQB. 26 at 6. Petitioner counters that he never
received a response to his August 20 staff comipland that exhausi should therefore be
excused. In the final analysis, then, dispositbthe motion to dismiss turns on whether plair
did in fact comply with the August 18 screert by re-submitting four ggarate appeal forms on
August 20, 2011.

Plaintiff has stated under oath thatdudmitted four separate appeal forms via
institutional mail on August 20, 2011. ECF No. 23 at 11. He has also submitted a copy of
response to the August 18 screen-out that igddatgust 20 and states that it is accompanied
“form numbers one through four.” Id. at 33.aipliff avers that the entire set of appeal
documents comprising Exhibit A to his oppositi@h,at 13-42, was suhtted to the appeals
coordinator’s office on August 20. Id. at 11. Téet of documents doescinde copies of four
separate 602 forms addressing (1) the RVRst@f responsibility for the assault, (3) pain
management needs resulting from injuries sustiaméhe assault, and)(dequested release fror
ad seg and transfer. Id. at 36-42. These documappesar to bear postsibte labels consistent

with plaintiff's declaration that the appealsocdinator gave him, together with the August 18

screen-out letter, blank 602 forms with “note tagsstating or titling what each blank appeal i$

for.” Id. at 10. The four completed 602s wepparently back-dated byahtiff to the date of
the initial 602 (June 7, 2011). Id. at 36-42. mi#istates under oath that he never received
response to his August 20 submission, andhlsainquiries wentinanswered. Id. at 11.

Defendants argue that plaintiff has failegptove he resubmitted his appeal after Augu

18, but the court rejects this argument. PlHiatsworn statements, supported by copies of the

documents that he swears he submitted, are suffi@erstablish that plaintiff complied with th
August 18 screen-out order. The fact that tiséitution’s appeals logs dwot reflect receipt of
the August 20 submission, as defendants’ declatates, does not medrat plaintiff did not

deposit it in the institutional mail as he claini3efendants also argue that an October 2011 I¢
16
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from the appeals coordinator to plaintiff, ackneslging a delay in the processing of an appea

involved an appeal of a differersisue and does not demonstratg thproperly submitted appeal

of the May 19 incident had been received andlveasg processed. That letter is immaterial to

the court’s conclusion.
Defendants bear the burden of proving nghaeistion, Wyatt, 315 F.3d at 1119, and th
reliance on plaintiff's appeal logoes not satisfy that burdeiihe appeals log documents the

appeals’ coordinator’s receipt dbcuments and not whether plaintiff placed the documents i

the institutional mail. There is no factual basisdny inference that the contents of an appealls

log from CSP-Sacramento accurately refledtether documents were placed into the
institutional mail system® Plaintiff has produced evidence to show that he submitted the

documents. Defendants have not rebutted thatisigomith evidence going to plaintiff's use of

the institutional mail. Based on the absencamyf documentation countering plaintiff's affidawit,

the undersigned finds that plaintiff has demonstrttatihe re-filed fouseparate inmate appea
at the first level of review concerning hissault by another inmata May 19, 201, and receive
no response from the appeals coordinator. rAiliag two separatenquiries concerning these

administrative appeals, plaintdébandoned further efforts to exhaust his administrative reme

eir

nto

S

d

dies.

Based on this record, the undersigned findspglaantiff’'s abandonment of the second and

third levels of administrate review was excused pursuémfNunez v. Duncan, 591 F.3d 1217

1224 (9th Cir. 2010), and that these administrateedies were effectively unavailable. In
Nunez, the Ninth Circuit found that an inmatas excused from exhausting his administrative
remedies because he “took reasonable steps to exhaust his Fourth Amendment claim ang
precluded from exhausting, not through his owrtfaut by the Warden’s mistake.” Id. at 122

Similarly, in Rupe v. Beard, 2013 WL 2458398 (E.D. Cal. 2013), a district judge of t
court reasoned that “after an inmate has wateeasonable period tine and has received no

response or notice of delay, the failure big@n officials to abide by inmate-grievance

9 See ECF No. 23 at 50.

" Problems with the processing of inmate malL&P-Sacramento duringetiperiod of plaintiff's
attempts to exhaust have been the subject of &hsuits in this distct. See, e.g., Manning v.
Bunnell, No. 2:12-cv-2440 MCEC, ECF No. 63 at 14-15.
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regulations must excuse the inmate’s failurexhaust; otherwise, prison officials could

indefinitely delay inmates from pursuing legainedies simply by ignoring all inmate appeals.
Id. at *16. That reasoning isgnd. While the Ninth Circuit hast specifically found that an
untimely or delayed response by prison officelsomatically excuses a prisoner’s failure to

exhaust, it has left open thetact possibility.See Brown v. Valoff, 422 F.3d 926, 943 n. 18 (9th

Cir. 2005);_see also Jernigan v. Stuchell, 3GBHA030, 1032 (10th Cir. 2002) (stating that the

[92)

“failure to respond to a grievaa within the time limits containad the grievance policy render

an administrative remedy unavailable....”)ubov. Charrier, 262 F.3887, 698 (8th Cir. 2001)

(affirming district court decisionot to dismiss for failure to exhaust when a Department of
Corrections' failure to respond to a preliminariggance precluded the plaintiff from pursuing|a
formal grievance).

In the instant case, plaintifbok all reasonable steps to compligh the three prior screep

outs of his first level administrative appealdubmitting the requested documentation as well as

by completing separate appeal forms for each sepesue. However, after he had complied jand

re-submitted the appeals in proper form argast 20, 2011, prison offals did not respond.
Under these circumstances, the undersigmatsfihat the second and third levels of
administrative review were effectively unavailable to plaintiff. Accordingly, the motion to
dismiss defendants Virga, Nielson, $ts, and Gam shalibe denied.

B. Health Care Appeal

The court now turns to the exhaustion statuslaintiff’'s health care appeal. The partigs

agree that plaintiff did not fila Director’s Level appeal with respect to his complaint of

[12)

inadequate medical care by defend&f@ngombe. Plaintiff's explatian for this failure — that h
believed his appeal “was beingléhé¢ill the investigation was congted before he could continue

f

to the next level,” ECF No. 23 at 7 -- is simply petsuasive in light of the evidence he himse
submitted, which demonstrates that he wasméal he could appeal the decision to the
Director’s Level of Review. See id.at 61.aftiff was specificallynformed on September 28,
2011 that the internal ingyi had been completed and thavés determined that staff did not

violate CDCR policy._Id. at 60-61As plaintiff was avised at that time, he was required to
18
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pursue his appeal througfne Director’s level in order to exhaust. Id.

The instant case is distinghiable from Brown v. Valoff, 422 F.3d 926, 938 (9th Cir.

2005), in which the Ninth Circuit concluded tlzat inmate had sufficiently exhausted his
administrative remedies concerning a staff clammp by pursuing it onlghrough the second level
of administrative review. “[N]durther relief was in fact ‘avaitde’ through the appeals process,
although the staff complaint process to whiah ginievance was directed... had not yet run its
course” because the staff investigation by thed®féf Internal Affairs had already been openegd.
Id. at 939._Brown, however, does mstablish a per se rule thhe pendency of an internal

investigation renders further administrative agdpeavailable. The result in Brown turned on

the fact that the prisoner -- undilplaintiff here --was not informed that any further review wa

\"2

available to him following the send level response. Id. aB®. Indeed, the Brown court found
that another prisoner, Hall, hadt satisfied the exhaustion requirent because he — like plaintjff
here -- had been informed that if he was disfiatl with the second levappeal response, further
administrative review was available. Id. at 94he second level appaasponse in plaintiff's

case specifically advised him that he could sitibws staff complaint apgal up to, and including

the Director’s Level of ReviewECF No. 23 at 61. Under Brown, plaintiff’s failure to do so
renders his claim unexhausted. For this reas@recommended that defendants’ motion to
dismiss defendant Wangombe be granted.

The only factual allegations of the complaiagjarding defendant Phelps are contained in
the medical care claim. Plaintiff allegestiPhelps was present when nurse Wangombe
examined plaintiff, asked the nurse whetheainilff needed to see a doctor, and questioned
plaintiff about the assault while he was in medatiatress. ECF No. 1 at 6-7. A very liberal
construction of the complaint cousdipport an inference that Phejgeticipated in the failure to
obtain adequate medical care. Because Pheilppigated only in the unexhausted medical care
claim, it will be recommended that the nwotito dismiss be granted as to him.

V. Ancillary Motion

Also pending before the coustplaintiff’'s motion for a courorder to compel the return

of his personal legal property. ECF No. Z&he court notes thatigimotion was filed on
19
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December 19, 2013,almost one month after briefing had closed on defendants’ motion to
dismiss, and, on the same day that plaintififfiéen unauthorized sur-reply to the pending moti
to dismiss. _See ECF No. 30.

In the motion, plaintiff indicates that he waansferred from Pelican Bay State Prison
Salinas Valley State Prison on December 5, 20itl3owt any of his legal property. ECF No. 2
at 1. Plaintiff requests a countder compelling Pelican Bay StaPrison to forward all of his
legal property to him “in a reasonable amount of time....” ECF No. 28 at 1.

Since there is no motion presently pending/kach plaintiff must respond, this request
will be denied. Plaintiff has not shown a sufficient reason for this Court to interfere in the ¢

day operations of the prison. See Turner ¥le$a482 U.S. 78, 84—-86 (1987); Wright v. Rushe

642 F.2d 1129, 1132 (9th Cir.1981) (courts shoulnicaenmeshing themselves in minutiae of
prison operations).

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compethe return of his legal propg (ECF No. 28) is denied;

and

2. Defendants’ motion to strikglaintiff’'s unauthorized sur-my (ECF No. 35) is denieq

IT IS HEREBY RECOMMENDED that:

1. The motion to dismiss for failure to exish administrative remedies (ECF No. 14) 4
granted as to defendant Wangavdnd Phelps, and denied widspect to defendants Virga,
Nielson, Starnes, and Gam;

2. Defendants Virga, Nielson, Starnes, anch@®e directed to filan answer to the
complaint within thirty days of the adpn of these findings and recommendations.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written

objections with the court and sera copy on all parties. Suatldocument should be captioned

2 The filing date is based on the use of the prison mailbox rule. See Houston v. Lack, 487
266 (1988) (establishing prison mailbox rule).
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“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 27, 2014

m.r;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JTUDGE
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