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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BERNARDOS GRAY, JR., No. 2:12-cv-03006 KIJM AC P
12 Plaintiff,
13 V. ORDER
14 | T.VIRGA, etal.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
18 | U.S.C. §1983. ECF No. 1. Pending before thetcmar plaintiff's motions to compel (ECF Nags.
19 | 48, 51, 56), which defendants have opposed (ECF3»8%0). Plaintiff has also filed a pretria|
20 | statement and three motions for court orders to imavate witnesses appear at trial. ECF Nosp.
21 | 52,53, 54, 55. A motion for summary judgment been filed by the defendants (ECF No. 64
22 | and briefing is in progress.
23 | L Plaintiff's Allegations
24 Plaintiff alleges that defendants Virgagelgion, Gam, and Starmeiolated his Eighth
25 | Amendment rights when they failed to protect fiiom an assault by arfegr inmate. ECF No. 1
261 Due to the court’s caseload burdens, the disgawatters in this action were not promptly
27 | addressed prior to expirationtbie discovery and motion deadlinddevertheless, the court here

authorizes all additional appropriate discgveResponsive briefing on the pending motion wifl
28 | be extended accordingly.
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at 3-5. Specifically, he alleges that defendéinga failed to properlyrain defendants Gam and
Starnes in the mandatory requirements and procetluresll searches in gh risk security units

Id. at 3. He alleges that this resulted imGGand Starnes failing twonduct a search before

housing him with inmate Williams, who then assadilhim with a weapon. 1d. Plaintiff alleges

that in addition to failing to conduct a mandatoepish before placing him in a cell with inmat
Williams, defendants Gam and Starnes failed to ste@éisault._Id. at 4. He alleges that whe
the assault began, Gam and Starnes deliberatelyespplaintiff with p@per spray, rather than
his assailant, and did not take any furtheroactintil the assault was over. Id. 4-5. Plaintiff
alleges that defendant Nielson deliberately appd inmate Williams to house with plaintiff,
despite knowing that Williamsas “deemed a[n] ‘obvious’ dang® others in the general
population.” 1d. at 4.

[l Motions to Compel

A. DiscoveryDispute

Plaintiff has filed four motins to compel. The first mot, filed by the clerk on July 10
2014 (ECF No. 44) was denied as premature. ECF No. 50 at 3. Plaintiff's second motion
compel was held in abeyance pending the fibhthe defendants’ responses to plaintiff’'s
requests. Id. In the second motion, plaintiff mes the court for an order compelling all
defendants to respond to his requests for ptimluand defendants Gam and Starnes to resp

to his requests for interrogatories. ECF Noa#t&; ECF No. 48-1. Though plaintiff identifies

the specific requests he seeks tbaiussue, he fails to providiee defendants’ responses or fully

explain the deficiency of each responsé@w the requests seek information reasonably
calculated to lead to the discoyef admissible evidence. IdDue to plaintiff’s failure to
provide the defendants’ responsiag court ordered defendantdfite copies of their responses
(ECF No. 50), which they did (ECF No. 57).

1

2 Plaintiff did not provide a certificate of seteiindicating the date hielivered the motion to
prison authorities for mailing.
3 Defendants incorrectly chasterize the motion as beidgnied. ECF No. 58 at 2.
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The third motion to compel seeks to comgelendant Virga to respond to a request for

production and defendants Gam andrS¢s to respond to additional requests for interrogator
ECF no. 51 at 1-2, 10-13.

Plaintiff's final motion to compel seeks tmmpel defendant Virga to respond to his
requests for production. ECF No. 56 at 1-4. Thation largely overlaps his first motion to
compel (ECF No. 48).

B. Standards Governing Discovery

The scope of discovery under Federal Rule of Civil Procedure 26(b)(1) is broad.
Discovery may be obtained as“amy nonprivileged matter that is rglnt to any party’s claim @
defense—including the existenakescription, nature, custodygndition, and location of any
documents or other tangibldarigs and the identity and lawan of persons who know of any
discoverable matter.” Fed. R. CR. 26(b)(1). Discovery may ls®ught of relevant informatiot
not admissible at trial “if the diswery appears reasonably calculatedtbad to the discovery of

admissible evidence.” 1d. The court, howeweay limit discovery if it is “unreasonably

cumulative or duplicative,” or can be obtained franother source “that lmore convenient, less

burdensome, or less expensive;” or if the pato seeks discovery “has had ample opportun
to obtain the information by discovery;” or ifelproposed discovery is overly burdensome. H
R. Civ. P. 26(b)(2)(C)(i)-(iii). Tk purpose of discovery is to ketrial “less a game of blind
man'’s bluff and more a fair contest with thesisassues and facts disclosed to the fullest

practicable extent,” U.S. v. Procter & Gamkle., 356 U.S. 677, 682 (1958), and to narrow a

clarify the issues in dispute, ¢kman v. Taylor, 329 U.S. 495, 501 (1947).

Where a party fails to answer an interrogasubmitted under Fed. R. Civ. P. 33, or fa
to produce documents requested under Fed.\RRC34, the party seeking discovery may mo
for compelled disclosure. Fed. R. Civ. P. 37hé&Tparty seeking to compel discovery has the
burden of establishing that itsoueest satisfies the relevancy requirements of Rule 26(b)(1).
Thereatfter, the party opposing disery has the burden of shawithat the discovery should b¢
prohibited, and the burden of clarifying, explaining or suppoitggbjections.”_Bryant v.

Ochoa, 2009 WL 1390794 at * 1 (S.D. Cal. May 2009) (citations omitted). The opposing
3
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party is “required to carry laeavy burden of showing” whiiscovery should be denied.

Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975).

C. Failure to Meet and Confer

Defendants argue that the motions to compel should be denied because while the meet ¢

confer requirements of Local Rule 251 haeet waived, the requirement to confer under
Federal Rule of Civil Procedure 37(a) has not.FEND. 58 at 2; ECF No. 60 at 2. While itis tf
that the requirement outlined in Rule 37(a3 hat been explicitly excused, and the court
encourages parties to attempt to resolve dispariesto seeking court intervention, because o
plaintiff's pro se status the rule will not le@forced here and will not provide grounds for

denying the motion.

D. Second Motion to Compel (ECF No. 48)

As noted above, in his second motion to compleintiff failed to explain the deficiency
of each of defendants’ responses or how theagiglseek information reasonably calculated t
lead to the discovery of admissible evidentée court held the motion in abeyance pending

filing of defendants’ responsés the discovery requests andfoaher action was taken once th

—

ue

O
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e

responses were filed (ECF No. 57). Defendante mat filed any response to plaintiff's se00|]d

motion to compel, beyond the discovery responsasred by the court, presumably because
mistakenly believed the motion had been deigdF No. 58 at 2) and a response was not
ordered by the court.

Since plaintiff’'s fourth motion to compel alsought to compel responses to Requests|
Production Nos. 2 and 3 from the first set afuests (ECF No. 56) the disputes over these
requests will be addressed below in Section Il.Felation to the fourth motion to compel. The

remaining disputes in the second motion to compel will be addressed here.

RFP No. 4, Set 1: Copies of Plaintiff's Gray complete medical file.

Response: Defendants object to thisqeest on the grounds that it is
overly broad, burdensome, not reaaloly calculated to lead to the
discovery of admissible evidencet relevant to any claims or
defenses at issue in this lawsamd equally available to Plaintiff.
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Plaintiff seeks to compel production of his cdetp medical file. ECF No. 48. In light

Df

plaintiff's allegation that he waassaulted, plaintiff’'s medicadcords are relevant and reasonabply

calculated to lead to the discovearfyadmissible evidence relateddlaintiff's injury. However,
his request is overly broad and gdeeyond the date of the assaultl any medical care he wou
have subsequently receiveBefendants also object on thegnds that plaintiff’'s medical
records are equally available to plaintiff. Preabhy, they are referring to an “Olsen review,”
which is an administrative process that pdeg prisoners withccess to nonconfidential
information in their central files and medical records.

Since plaintiff has access to his medical, fitee court will not require defendants to
produce these documents. However, in hisyrepsupport of his fourth motion to compel,

plaintiff claims that he submitted a requestdwiew his medical records on October 10, 2014

and that as of November 25, 2014, when he subntiteceply, he had not received a responsg.

ECF No. 62 at 8. Defendants witlerefore be required to take atbver steps are necessary td
ensure that plaintiff is provideadequate access to his medreabrds during the pendency of
this litigation. Alternatively, defendants may choose to produce to plaintiff a copy of his re
medical records from May 19, 2011, the date ofaleged assault, through the present. The
defendants shall file a status report with¢bert regarding plaintiff's access to his medical

records.

RFP No. 5, Set 1: Copies of Plaintiff's Gray complete mental
health file.

Response: Defendants object to thisqeest on the grounds that it is
overly broad, burdensome, not reaaioly calculated to lead to the
discovery of admissible evidencegt relevant to any claims or
defenses at issue in this lawsgonfidential and private, and
equally available to Plaintiff.

Defendants’ objections to phaiff's request for his compte mental health file are

essentially the same as those made to his retpudss medical records. Plaintiff’'s complaint

seeks compensation for his injuries, which coutdude mental or emotional injuries. ECF Ng.

at 9. Plaintiff's mental health records are therefrelevant and reasonglgialculated to lead to

the discovery of admissible evidence. Howetlag request is also overly broad and goes
5
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beyond the date of the assault. Wigh plaintiff's request for [ medical records, the court will
not require defendants to produce these docum&nt® plaintiff has access to them. Howeve
defendants will be required to take whatevers#ae necessary to ensure that plaintiff is
provided adequate access to his mental heattbrds during the pendency of this litigation.
Alternatively, defendants may choose to produceampif a copy of his relevant mental healt
records from May 19, 2011, the date of the allemgshult, through the present. The defendar

shall file a status report with the court regagdplaintiff's access to himental health records.

Interrogatory No. 10 to Gam and Starnes, Set 1: Why you didn’t
protect Plaintiff Gray from being stabbed by inmate Williams?

Response: Defendant objects to this interrogatory on the grounds
that it is argumentative and asses facts that have not been
established.

Plaintiff's complaint revolves around his alléga that defendants failed to protect him.

ECF No. 1 at 4-5. Defendants’ defense of #uson demonstrates thelenial of plaintiff's
theory, and defendants have dila summary-judgment motion oretgrounds that they did not
fail to protect plaintiff. Whethredefendants failed to protect piéif is a question of fact that
will be determinative of plaintiff’'s Eighth Amendment claim. Requiring a further (and
predictable) response to thigjteest would be futile, and plaintiff's motion to compel will be

denied as to this interrogatory.

Interrogatory No. 15to Gam, Set 1: Is it possible the weapon you

found in Plaintiff’'s clothing came from and was caused by inmate
Williams’ att[e]Jmpt to strike Plaintiff with it?

Response: Defendant objects to this interrogatory on the grounds

that it is vague and ambiguous,lsdbr speculation, and assumes
facts that have nditeen established.

This interrogatory is essentially identicalltderrogatory No. 4, set 2 to Gam, which is
more fully addressed by both parties and analyistolw in Section 1l.E. The motion to compe
on this interrogatory will be awed as duplicative in favor dle better briefed motion on
Interrogatory No. 4, set 2.
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E. Third Motion to Compel

RFP No. 2to Virga, Set 2: Copies of all log recording of searches
conducted in B4 administrative segation for the whole year of
2011.

Response: Defendant objects to this recui®n the grounds that it is
overly broad, vague and ambiguous as to the term “searches,”
burdensome, not relevant to any olaior defenses at issue in this
lawsuit, and not reasonably caldegld to lead to the discovery of
admissible evidence. Without waig these objections, Defendant
responds as follows: After a diligesearch and reasonable inquiry,

Defendant does not have documents responsive to this request in his
possession, custody, or control.

Plaintiff argues that he requires the sbdopgs conducted iB4 administrative
segregation to show that thequired searches were notrigeconducted. ECF No. 51 at 2.
Defendant Virga’s objection th#te request is overbroad is Maken. However, plaintiff's
request is relevant since higichs involve an allegation th&frga failed to properly train
defendants in the required seambcedures and requirementsdaearch logs would establish

whether searches were being conducted asresijand potentially whether Virga was aware

lapses and failed to take corrective action. De#@mt's objection that éhrequest is burdensome

is also unsupported by any specific facts regarding the burden thicpoodwuould create.
Moreover, Virga’s summary conclusion thatdwes not have documents responsive to the
request in his possession, @dst, or control does not convinceetbourt that these documents

not exist or are not obtainable. Therefordeddant Virga will be required to supplement his

response to this request. Defemiodirga must either produce cell and inmate search logs fof

administrative segregation, to the extent suchcbearare logged and these records exist, for
six months preceding May 19, 2011, or supplementdsisonse to detail the efforts to locate

these records and if availabé explanation as to why tleedocuments are unobtainable or ng
longer exist (i.e. they have beerstteyed pursuant to applicable retention sedule). If searc
logs are produced, any information deemed sensitive may be redacted, so long as the log

reflect the frequency and/or dates of the searches.

Interrogatory No. 1 to Starnesand Gam, Set 2: Have worked for
CDCR for sometime now, is it not a common play for inmates to
feign problems with their cellmate agactic to get strategically
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moved into their intended victim'’s cell?

Response: Defendant objects to this interrogatory on the grounds
that it is argumentative, and calls for speculation.

Plaintiff posed identical inteogatories to Starnes and Gamho responded with identice
objections. Defendants objectttee interrogatory on the grountgat it is argumentative and
calls for speculation. While the interrogatoryplsrased in a somewhatgumentative tone, it
does not preclude a response, dafndants’ objection that thmterrogatory requires speculati
is not well taken. Plaintiff imot asking whether defendantgs aware of a specific inmate’s

reasons for his actions, and the court findgdgeiest to be reasongbhterpreted as asking

whether defendants are aware of a broader probtenmates feigning issues to manipulate thei

housing for the purposes of carrying out assaditss could be information learned through

interviews with inmates or briefings or memorandalanissue, if such an issue exists. If this
not a problem the defendants haneountered and they have neteived training, briefings, or
memoranda on the issue, then they shouldomes accordingly. Defendants will be required tc

supplement their respongethis interrogatory.

Interrogatory No. 2 to Starnesand Gam, Set 2: How is it
possible for inmate Williams to obtain a weapon in a high risk
security unit, where searcheg @onducted on a daily basli]s?

Response: Defendant objects to this interrogatory on the ground
that it calls for speculation.

Plaintiff again posed identical interrogatsito Starnes and Gam, who responded with
identical objections. Defendants object to the interrogatoth@grounds that it is
argumentative and calls for spéation. While the interrogatong phrased in a somewhat
argumentative tone, it does not precludesponse, and defendanddijection that the
interrogatory requires speculatiomist well taken. Presumably,pfaintiff was in fact stabbed
by inmate Williams, an investigation into thesaslt was conducted. It would be reasonable t
assume that part of that investigation would include determining how Williams obtained a
weapon. If an investigation was not conductedenigants are not aware of the results of any

investigation, or the invesgdgion was inconclusive, defentta can respond accordingly.
8
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Defendants will be required to supplemtrdir response to this interrogatory.

Interrogatory No. 4 to Gam, Set 2: Is it possible the weapon you
found tangled in Plaintiff clotiig came from inmate Williams
attempt to stabbed himith that same weapon?

Response: Defendant objects to thisqeest on the grounds that it
calls for speculation, and is argumentative.

Defendant Gam objects to the interrogatorylengrounds that it is argumentative and
calls for speculation. Defendantibjections that theterrogatory is argumentative and requir
speculation will be overruled. It is reasonablaseume that if plaintiff was in fact stabbed by
inmate Williams, an investigation into the assawds conducted. It would also be reasonable
assume that part of the investigation wooddto determine whether the weapon found in
plaintiff's clothing was involved irthe assault. If an investig@an was not conducted, defendar
is not aware of the results afy investigation, or the investiion was inconclusive, defendant
Gam should respond accordingly. Defendant Galirbe required to supplement his response
this interrogatory.

F. Fourth Motion to Compel (ECF No. 56)

RFP No. 1, Set 1: Copies of all “guidelines” regarding search
procedures for ad-seg. Inmatedlodir cell and on their person.

Response: Defendants object to thisqeest on the grounds that it is
overly broad, unlimited as to time, and vague and ambiguous.
Without waiving these objections, Defendants respond as follows:

Attached as exhibit A are the relevant portions of Title 15 regarding
inmate and cell searches.

Plaintiff contends that tlough defendants have produdked regulations related to
inmate and cell searches, they have failed édyece “the CSP-Sacramento O.P., memos, mir
of staff meeting, adjustments or enhancemehgmlicy statements, CSP-Sac. prison rules an
manuals.” ECF No. 56 at 2. Although defendantecinn that the request is overly broad to

extent it is unlimited as to time is well taken, thather objections are not. Plaintiff is clearly

seeking policies and proceduregarding inmate and cell searcleadministrative segregatiorn.

Institutional policies or procedures regarding the implementafitime inmate and cell search

regulations are discoverabl®efendants will be ordered pyoduce CDCR or CSP-Sacrament
9
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policies and/or procedures, if any, that sup@etor implement the inmate and cell search

regulations and/or address theduency or circumstances under which an inmate or a cell should

be searched in administrative segregation aegaly. Defendant must disclose policies or

procedures that were in force on MEy, 2011, the alleged date of the assault.

RFP No. 2, Set 1. Copies of any and all inmate Williams CDCR
114-D and RVR-115.

Response: Defendants object to thisquest on the grounds that
it seeks confidential and priveainformation, is overly broad,
unlimited as to time, is not relevatat any claimsr defenses at

issue in this lawsuit, buethsome, and is not reasonably
calculated to lead to the discovery of admissible evidence.

Plaintiff argues that he gaires inmate Williams’ CDCR 114-D and RVR-115 records
establish that prison officials knew Williamas a threat to plaiiff based upon his gang
affiliation. ECF No. 56 at 3. Defendants’ objectithat the request is overbroad has merit, at
to the extent it is overbroadseeks irrelevant information. However, plaintiff's complaint
includes a claim that defendants knew that Williams was a danger to others when they ap
plaintiff to be his cellmate and put him iretsame cell. ECF No. 1 at 4. Documentation
regarding why Williams was in administrativegsegation and rules violations reports could
show documented violent behavior that wosighport plaintiff's claim, making the request
relevant.

Defendants also object on the grounds that because the documents requested are
violation reports and the orders and reasehg Williams was placed in administrative
segregation, they are confidential and private FB®. 60 at 4. Defendants also argue that u
California regulations, plaintiff canot have access to another in@srecord._Id. While the
California regulations may prent defendants from producingetdocuments without a court
order, they do not prevent this court fregauing an order requig their production.

For the first time, defendants also raiseoljection that production would jeopardize th
safety and security of the prison and inmates. Id. They argue that because plaintiff claims
Williams are from different gangs, producitige documents would entail “risks to the

institution’s and the inmates’ fey and security” and theyteito Cordoba v. Dickenson, No.
10
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CIV S-10-2944 DAD P, 2012 WL 868926 (E.D. Callarch 13, 2012), in support of their
argument. ECF No. 60 at 4.

While the court is mindful that security riskan arise in the prison context, it finds thaf
even if timely made, defendants’ security objaetis lacking._Cordoba is distinguishable fron
this case. In Cordoba, defendants presenteltese that the plaintiff and the inmate whose
records he sought were designated enemieghanglaintiff did not spcify what type of
information he sought or what he expededind. Cordoba, 201%/L 868926, at *2. Here,
defendants merely argue that there is a secsstye because plaintiff claims that he and
Williams are from different gangs, without offeriagy evidence of a threat to either inmate.
Additionally, plaintiff has statethat he is attempting tdnew that there was documentation
establishing that Williams was a danger to others, and that defendants should have therefpre
known not to house them together. Defendant®ailgns will therefore beverruled and they
will be required to provide CDCR 114-D and RM 15 records for inmate Williams, subject to
the following limitations. Defendants shall preguhe RVR-115 forms, which they identify as
the orders and reasons for Williams being imsuilstrative segregation, related to Williams’
assignment to administrative segregation oy ¥, 2011. Defendants shall also produce any
CDCR 114-D forms (rules violation report) for Willies for the six months leading up to May 19,
2011, that were the result of possessing weapoassaults or attempted assaults on other
inmates or staff. If the CDCR 114-D and RMR5 forms contain identifying information for

inmates other than plaintiff or Williamdefendants may redact that information.

RFP No. 3, Set 1: Copies of Plaintiff'sGray complete C-file.

Response: Defendants object to thisqeest on the grounds that it is
overly broad, burdensome, not reaaloly calculated to lead to the
discovery of admissible evidencegt relevant to any claims or
defenses at issue in this lawsand equally available to the
Plaintiff.

Plaintiff seeks to compel production of hiswaete C-file. ECF No. 56. He argues that
he requires the file because “it gives informatdrvhat gang Plaintiff is affiliated with, who is
his enemies concern, and etc.” It appears hevedihis C-file containsformation that would

have alerted defendants to the fact that ltkamaissue with inmate Williams. However, as
11
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written, his request is overly ¢d and goes beyond the scope efifisues in the complaint.
Defendants also object on the grosittidat plaintiff's C-file is gually available to plaintiff.
Presumably, they are referring to an “Olseneeni which is an administrative process that
provides prisoners with access to nonconfidentfarmation in their central files and medical
records. Since plaintiff has access to his G-file court will not require defendants to produc
these documents. However, plaintiff claims that he submitted a request to review his C-fil
October 10, 2014, and that as of November R342when he submitted his reply, he had not
received a response. ECF No. 62 at 8. Defesdaifittherefore be requed to take whatever
steps are necessary to ensure that plaintiffogsided adequate access to the relevant portion
his C-file during the pendency tfis litigation. Alternativel, defendants may choose to prodt
to plaintiff a copy of the portionsf his C-file that would demonsite he had an issue with inmjg
Williams on or before May 19, 2011. Defendasttall file a statuseport with the court
regarding plaintiff's access to tinelevant portions of his C-file.

. Response to Motion fosSummary Judgment

In light of the additionatesponses and documentation oedeby the court, plaintiff's
current deadline to respond to the motion for samynudgment shall bextended. If plaintiff
files his response prior to his receipt of thideat he shall be permitted to file a supplemental
response within thirty days of servicetbé defendants’ additional discovery responses.

V. Pretrial Statement and Motions for Court Orders

Plaintiff has filed a pretrial statememtdamotions for court orders for inmates Smith,
Williams, and Mouton to testify at trial. EONos. 52, 53, 54, 55. A trial has not yet been

scheduled in this case, and defendants recéleiti/a motion for summary judgment (ECF No.

64). Plaintiff's pretrial statement will there®be disregarded and his motions for court ordef

denied without prejudice as premature.
IV.  Conclusion
Accordingly, IT IS HEREBY ORDERED that:
1. Defendants shall submit, within fourteen days of this ordgtas report regarding

plaintiff’'s access to his medical and mental treetcords and his Gké. If the defendants
12
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choose to provide plaintiff with copies of the datents, the status report should reflect this a
the documents must be produced within thirty days of this order.

2. Plaintiff's motions to compel furtherstiovery responses (ECF Nos. 48, 51, 56) arg
granted in part, to the extent specifidubee, as to the following discovery requests:

a. Requests for Production Nos. Iotigh 5, set 1, submitted to all defendants;

=

Request for Production No. 2, set 2, submitted to defendant Virga;
c. Interrogatories Nos. 1 and 2, set 2, submitted to defendants Starnes and
d. Interrogatory No. 4, set 2, submitted to defendant Gam.

3. The motions to compeleadenied in albther respects.

4. The discovery responses and docuntemtéerein ordered must be provided to
plaintiff within thirty days of this order and fimmdants must promptly file a notice of complian
with the court.

5. Plaintiff's deadline to respond tcetdefendants’ motion for summary judgment shg
be extended until thirty days after service ofdeéendants’ supplemental responses. In the €
plaintiff files his respores prior to his receipt ahis order, he shalle permitted to file a
supplemental response within thirty days a¥vse of defendants’ugpplemental responses.

6. Plaintiff's pretrial statement (ECF No. 52) shall be disregarded.

7. Plaintiff's motions for court orders for inmates Smith, Williams, and Mouton to be

present at trial (ECF Nos. 53, 38h) are denied as premature.
DATED: April 1, 2015 , ~
Mrz—-—m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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