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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

BERNARDOS GRAY, JR., No. 2:12-cv-3006 KIJM AC P
Plaintiff,
V. ORDER
T. VIRGA, et al.,
Defendants.

Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
U.S.C. § 1983. Currently pending before the cmuplaintiff's motion tocompel. ECF No. 82.

l. Procedural History

On April 1, 2015, the court issued an order granin part and denying in part plaintiff's
motion to compel discovery. ECF No. 73. Relauva plaintiff’'s curreat motion to compel,
defendants were ordered to provttie following: (1) access to or copies of plaintiff's relevant
medical records from May 19, 2011, to the pregentat 5); (2) access tar copies of the
portions of his C-file “that would demonstrate he had an issue with inmate Williams on or
May 19, 2011” (id. at 12); (3) search logs from the six months preceding May 19, 2011, or

supplemental information on the ssepken to locate theds if they no longeexist (id. at 7); (4)

c. 85

pefore

CDCR and CSP-Sacramento policies and/or mhos that supplement or implement the inmjate

cell search regulations in force on May 19, 2081 &t 9-10); (5) RVR-115 records for inmate
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Williams that showed why he was in adminisitra segregation (id. at 11); and (6) CDCR 114;

records for inmate Williams from the six mbatpreceding May 19, 2011 that “were the resul
possessing weapons or assaults or attemptedtsssawther inmates oredt” (id.). The order
also provided plaintiff an opportunity tde a supplemental response to the defendants’
summary-judgment motion after he received tthéiteonal discovery._Id. at 13. Defendants’
April 15, 2015 status report indieal that they opted to provigiaintiff with access to his
medical records and C-file rather than witpes. ECF No. 74. Supplemental responses we
served on plaintiff on May 1, 2015. ECF Nos. 77, 78.

On May 21, 2018 plaintiff filed a motion to extendis time to file a supplemental
response. ECF No. 80. The motion indicated &fthough there was some initial disagreeme
over the documents produced pursuant to the coortler, the parties haslanaged to resolve t
issues except as they related to the confidesgietions of plaintiffC-file. 1d. Plaintiff
indicated that he intended tibefa motion addressing the disagreement between the parties
therefore needed additional time to file his seppntal response. Id.2&#. The court granted
plaintiff’'s motion to the extent that it vacateattleadline to file a supplemental response, to
re-set once the issues surroundirgrilff's access to the confidenitigortions of his C-file were
resolved. ECF No. 81. Plaintiff was given fourteays to file a motion to compel. Id. He weé
advised that “[tjhe motion must identify whddcuments plaintiff seeks from his confidential C
file and how they ‘would demonstrate he hadssue with inmate Williams on or before May 1
2011.” Id. at 2. Plaintiff filed a timely maih to compel on June 7, 2015 (ECF No. 82) and
defendants responded (ECF No. 8B)aintiff was not given leavi® file a reply. _See ECF No.
81.

[l Motion to Compel

Plaintiff's motion to compeseeks production of the following:

1. Relevant documents inside tlenfidential section of Plaintiff's
C-file.

2. The nonconfidential section of Plaintiff's C-file.

! Since plaintiff is proceeding @rse, he is afforded the benefit of the prison mailbox rule. S
Houston v. Lack, 487 U.S. 266, 276 (1988).
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3. All B4 ASU search logs, whicare located in ASU log books
and inmates’ CDCR 114-Asnder CCR Title-15 § 3344(a) and

(b).

4. Copies of all Plaintiff's x-rayand related reports to x-ray of his
right hand.

Copies of all mdical lab reports.

6. Copies of all secretary &DCR'’s notice orders, and the
secretary’s implementation omdeconcerning ASU, and SHU,
policy on search procedurestiwas in [e]ffect of 2010.

7. Copies of Williams’s compte Inmate Segregation profile
(CDCR 114-A-1); and InmatBegregation Record (114-A);
Isolation Log book (CDCR 114)nitial Housing Review
(SOMS); ASU/SHU Double CeReview (CDCR 1882-B); and
all CDCR 114-Ds.

8. Copies of all CSP-Sacramento’s O.P. concerning Security
Housing Unit (SHU) policies; and Administrative Segregation
Unit (ASU) policies in [e]ffect of 2010.
ECF No. 82 at 1-2. Plaintiff sed that he has cafed with defendant€ounsel via telephone
and submitted written requests for the documentfi@sinot received them. Id. at 2. He claims
that defendants have delayed or refuseproduce the requested documents. Id.
Defendants responded to the motion and stated that, in compliance with the court’s order
they had provided plaintiff with the followingpcumentation: “three Res Violation Reports
received by inmate Williams ithe six months preceding May 19, 2011, Operational procedyres
related to searches of inmatew cells, and Captains’ Repaitist showed which cells were
searched on January 1, 6, 7, 8, and 9, 2011Mamdh 25, 26, and 30, 2011.” ECF No. 83 at 4.
They also provided plaintiff with two declaratis regarding the attempts to locate additional
logbooks showing cell searches, am$ured plaintiff had accesshis central file and medical

records._ld. Defendants’ counsel proceedezbtaluct two telephonic conferences with plaintiff

to clarify the documents sought by plaintiff, aasla result located an additional RVR for inmate

Williams and additional relevant policies. Id. Pldfrdalso specified that he needed copies ofthe
x-rays of his right hand, which were provideal June 17, 2015. Id. An additional declaration
regarding the attempts to locate requested logba@s also produced. Id. Defendants argue

that plaintiff’s motion should be denied becabserequests have already been found to be
3
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overbroad and defendants have producethaldocumentation required after the court’s
narrowing of the requests. Id. at 4. With respeche confidential porin of plaintiff's C-file,
defendants also argue that the documents are stbjeinet official-informaion privilege. _Id. at
4-5.

II. Discussion

Although the disputes raised in plaintifftsotion to compel exceed the scope of those
initially indicated in his motion for extension@E No. 80), each of pldifi’s requests will be
addressed.

Plaintiff's first request in dipute is for the “relevant docemts inside the confidential
section of Plaintiff's C-file.” ECF No. 82 at Plaintiff’'s access to the confidential portion of |
C-file was the only issue idefigd by plaintiff in his moton for extension. ECF No. 80.
Plaintiff was advised that if fded a motion to compel documerftem his confidential C-file,
“[tlhe motion must identify what documents piaiff seeks from his confidential C-file and how
they ‘would demonstrate he had an issue withate Williams on or before May 19, 2011.”
ECF No. 81 at 2. Contrary to teurt’s explicit instructions, pintiff has simply requested the
“relevant documents” from his confidential defi ECF No. 82 at 1. He does not identify any
specific documents or types of documentsxmian how they would demonstrate he had a pr
existing issue with inmate Williams. Id. Plaintiff's request that defendants be compelled t¢
produce these unspecified documents will therefore be d&nied.

Plaintiff's next request is fahe non-confidential section of his C-file. ECF No. 82 at
The court has already determined that plainti€guest for his entire C-file is overly broad an
exceeds the scope of the complaint. EQFTB at 11-12. Moreover, defendants were not

required to provide plaintiff witltopies of his C-file to conty with the court’'s April 1, 2015

2 The court agrees that it wabe unreasonable to require defants to present an official-
information declaration addressiatj of the documents in the coséntial section of plaintiff's
C-file, especially when plaintiff was explicitly directed to identify tteuments he sought and
he failed to do so. Because no specific docuseave been identified by plaintiff and
defendants are therefore unabletdmit the required supportidigclaration without addressing
every document in the confidential C-file, trmudt will not address #hofficial-information
privilege argument.
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order. _Id. Defendants had the option of prawidplaintiff access to kiC-file (id.), which
plaintiff admits he has been given (ECF No.a8@). Plaintiff does not allege that any non-

confidential documents were withheld or ideptihy documents that were withheld. Id.

Defendants’ counsel also gaveiptiff an opportunity to requespecific documents (ECF No. 83

at 4; ECF No. 80 at 3) and plaintiff previousghglicated that the only documents counsel refus
to provide were those from his confidential C-{ileCF No. 80 at 3). To the extent plaintiff's
complaint is that he was not provided with a copyis non-confidential Gie, as already noted
defendants were not requiredpmvide plaintiff with a copy stong as he was provided adequ
access. ECF No. 73 at 12. Plaintiff has failealémtify any specific documents from his non-
confidential C-file that he isegking, and by both plaintiff and fé@dants’ accounts, plaintiff wa
given an opportunity to review and requespies of specific documents from his non-
confidential C-file. For theseasons, plaintiff's motion to compals entire non-confidential C-
file will be denied.

Plaintiff's next request is fasearch logs which he claimase “located in ASU log books
and inmates’ CDCR 114-As.” ECF No. 82 at 1. This request has already been narrowed
court once (ECF No. 73 at 7), adefendants have provided plafhwith reports that show the
dates of the searches that took place in Bdiaidtrative segregation during the six months

preceding May 19, 2011, and, where records were rzatalle, declarations detailing the effor

to locate the responsive logs (ECF No. 83 att®fendants’ counsel also spoke with plaintiff §o

clarify what he meant by logbooks and, when ¢hdscuments could not be located, provided
declaration outlining the steps taken to loca@rth Id. The court cannot compel defendants

produce documents that no longeisérr cannot be located despite efforts to do so. To the

extent plaintiff implies that thenmay be additional records of seagshn other inmates’ files, the

court will not require defendants é@mb through the individual inmate files of inmates house
B4 administrative segregation during the sianths leading up to May 19, 2011, to uncover s
records. Plaintiff’'s motion to compel “[a]ll B4 ASU search logs” will be denied.

Plaintiff's fourth and fifth requests are for the x-rays and x-ray reports for his right h

and all of his medical lab reports. ECF No. 82ithWwespect to the request for x-rays and x-ra
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reports, plaintiff alleged that he was not pernditie review these documents when he reviews
his medical files. ECF No. 80 At He states that he advisedahelants’ counsehat he was not
permitted to review his x-rays during theistitelephonic conference on May 4, 2015, and th
during the second discussion on May 21, 2015, coaggekd to provide daments other than
those in plaintiff's confidential C-file. ECF N80 at 2-3. Plaintiff’'s motion to compel was filg
on June 7, 2015 (ECF No. 82), before defendamtgged him copies of his x-rays on June 17
2015 (ECF No. 83 at 2). Since it appears pltihas been provided copies of his x-rays, his
request to compel them will be denied. As f@ taquest for all of his medical lab reports, this
request is overly broad because it does not spadifpeframe or any specific type of lab repo
Without specifying the type of lab report he iglgag, it is not clear how lab reports are relate
to plaintiff's claim that defendasffailed to protect him from aassault and inappropriately use
pepper spray on him when responding to the asskirally, defendants we not required to

provide plaintiff with copies of his medical reds. Plaintiff has admitted that he was permitts

to review his medical records and does nogallee was prevented from reviewing lab reports;

he claims that he was only unahb view his x-rays and thelaged reports (ECF No. 80 at 2),
which have since been provided to him (ECF Noa83). Plaintiff’'s motion to compel copies
his x-rays and lab reports will be denied.
Plaintiff's sixth and eighth requests are foripiels and procedures thaere in effect in

2010. ECF No. 82 at 1-2. Defendants were orderg@idoduce policies gsrocedures that were
in effect on May 19, 2011, that related to search&SF No. 73 at 9-10Policies and procedure
from 2010 are not relevant to the claims in tase unless they were still in effect on May 19,
2011. Moreover, to the extent plaintiff now & expand the scope of the policies sought to

general policies for the securityusing unit and administrativegsegation unitthe court will

d

—

U)

not consider the request assibverbroad and the time for requesting discovery and compelling

responses has passed. See ECF No. 43. Rlaias given an opportunity to file the instant

motion to compel to ensure coh@mce with the cours April 1, 2015 order, not so that he could

expand the scope of the discovery he seeksmtipeb Finally, defendants state that they have

provided plaintiff with “all relevant CDCR and CSP-Sacramento @dielated to searches tha
6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

were in effect on May 19, 2011.” ECF No. 83n&i it appears that defendants have complig
with the April 1, 2015 order, and plaintiff is imeissibly attempting to enlarge the scope of t
required production, plaintiff’'s request to coehfthe production of adiional policies will be
denied.

Finally, plaintiff's seventh rguest sought copies of inmatélliams’ complete inmate
segregation profile, inmate segregation rdc@olation log book, itial housing review,
ASU/SHU double cell review, and all CDCR 114-Ds. ECF No. 82 at 2. This request far e
the original request for all inmate Wadins’ CDCR 114-D and RVR-115 records and the
limitations set on the request by the coCF No. 73 at 10-11. As previously stated,
permission to file a motion to compel relatedte April 1, 2015 order vganot an invitation to
expand the scope of the documents sought. Defémdegue that they tia already provided thg
documentation regarding inmate Williams as required by the April 1, 2015 order (ECF No.
2), and the court will not graplaintiff's request to compel éendants to produce documents t
court has already determined@®dants were not required pooduce or additional documents
that were not originally requested. This request will be denied.

V. Conclusion

For the reasons set forth above, plaintiff'stimo to compel (ECF No. 82) will be denie(
and the court will re-set the deadifor plaintiff to file his spplemental response to defendant
motion for summary judgment.

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compel (ECF No. 82) is denied.

2. Plaintiff may file a supplemental opposition to the defendants’ motion for summsa
judgment within twenty-ondays of this order.

3. Defendants’ time to file a reply in support of their motion for summary judgment
not begin to run until glintiff either files his supplemental opposition or his time for doing so
1
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expires, whichever occurs first. DefendantsIghain have fourteen days to file a reply.
DATED: July 17, 2015 . ~
Mrz——— &{‘"}—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




