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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

CALIFORNIA FOUNDATION FOR
INDEPENDENT LIVING CENTERS, on
behalf of itself and others similarly
situated, and RUTHEE GOLDKORN, on
behalf of herself and others similarly
situated,

Plaintiffs,
V.
COUNTY OF SACRAMENTO,

Defendant.

This matter is before the court oretparties’ cross motions for summary
judgment. The plaintiffs are the Califorftaundation for Independent Living Centers (CFILC
and Ruthee Goldkorn. The defendant is the Cooh8acramento. In addition to their motion

for summary judgment, the plaintiffs also movestoke a declaration bmitted in support of the

No. 2:12-CV-03056-KIM-GGH

Doc. 66

N—r

County’s opposition. The court held a hearinglane 5, 2015. Christine Chuang and Mary-Lee

Smith appeared for the CFILC and Ms. Goldkam Kelly Kern appeared for the County. F¢

the reasons described below, the parties’ mo@masach granted in pamd denied in part.

i
i

=

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2012cv03056/248341/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2012cv03056/248341/66/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

l. PROCEDURAL BACKGROUND

The plaintiffs filed their complaint in this court on December 20, 2012. ECF
No. 1. They allege violations of Title Il oféghlAmericans with Disabilities Act (ADA), 42 U.S.(
§ 12132 et seq. section 504 of the Rehabilitation Aatt 1973, 29 U.S.C. § 794, the California
Unruh Civil Rights Act, Cal. Civ. Code § 54t seq.the California Disabled Persons Act
(CDPA), Cal. Civ. Code 88 54-54.3; andifainia Government Code section 11185seq.
They seek declaratory relief, an injunction agaiagtre violations, damages, and attorneys’ f¢

and costs. Other than a motion to consolidaéf No. 6, later denied as moot, ECF No. 21, i

motion practice occurred untilétparties filed the pending motions for summary judgment o

April 17, 2015. Pls.” Mot., ECF No. 37; Def.’s Mot., ECF No. 43.

The parties each seek partial summadgment on two questions of liability, an
reserve other issues and any detaation of remedies for later proceedings. First, the partie
seek a determination under each of the statutesl i@hen the complaint as the accessibility of
certain gate counters at Termifgabf the Sacramento International Airport (the Airposee
Pls.” Mot. 1; Def.’s Mot. 1-2. Second, the parsegk a similar determination as to the Count
emergency evacuation planSeePIs.” Mot. 1; Def.’s Mot. 1-2. The plaintiffs also seek to
preclude consideration of the supplemental declaratidinofBlackseth, which the County
submitted in support of its oppositidnMot. Strike, ECF No. 54ee als®Opp’n, ECF No. 57;
Reply, ECF No. 58. After addressing the partestentiary objectionand then reviewing the
applicable legal standarthe court will turn to the substance of each claim.

Il. EVIDENTIARY OBJECTIONS

Rule 56 allows objections to evidenceem'the material cited . . . cannot be
presented in a form that would be admissiblevidence.” Fed. R. Civ. P. 56(c)(2). As this

language suggests, at summary judgment, thepweels propriety depends not on its form, bu

! The plaintiffs’ motion restsn interpretation of Rules 7Ghd 703 of the Federal Rules

of Evidence, and although titled a motion tok&riit is better undersbd as an evidentiary
objection. SeeMot. Strike 1-2, ECF No. 54. It is addressed below as such.
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on its content.Celotex Corp. v. Catretd77 U.S. 317, 324 (198@Jock v. City of L.A.253 F.3d
410, 418-19 (9th Cir. 2001).

The party seeking admission of evidertbears the burden of proof of
admissibility.” Pfingston v. Ronan Eng’'g C&284 F.3d 999, 1004 (9th Cir. 2002). Upon
objection, that party must direttte district court to “autnticating documents, deposition
testimony bearing on attributiohearsay exceptions and exdmps, or other evidentiary
principles under which the evidence in gu@mstould be deemed admissible . . In"re Oracle
Corp. Sec. Litig.627 F.3d 376, 385-86 (9th Cir. 2010). Batrts are sometimes “much more
lenient” with the affidavits and documentf the party opposing summary judgme®tharf v.
U.S. Atty. Gen597 F.2d 1240, 1243 (9th Cir. 1979).

A. Form Objections

The County submitted several objections on the grounds that the plaintiffs’
proposed undisputed facts are vague, ambigungwithout foundation. PIs.” Reply Resp.
Stmt. Undisp. Mat. Facts (UMF1) nos. 12, 36, 39, 44, 45, 53, ECF No. 50-1. Objections lil
these are generally improper at the summarymetyg stage because thane duplicative of the
summary judgment standard itseBurch v. Regents of University of Californ&83 F. Supp. 2d
1110, 1119 (E.D. Cal. 2006) (“A court can awauwinmary judgment only when there is no
genuine dispute ahaterialfact. It cannot rely on irrelevafdcts, and thus relevance objectior
are redundant.” (emphasis in originall)hese objections are overruled.

B. Obijections to the Testimony by Lay Withesses

The County objects to several of thaiptiffs’ proposed undisputed facts as

Ke

S

speculative or impropdegal opinions.SeeUMF1 nos. 12-13, 53. A lay witness may testify fo a

matter only if she has personal knowledge ofd. R. Evid. 602. The witness’s opinion mus
be rationally connected to persokabwledge and helpful to the trief fact. Fed. R. Evid. 701.
A witness has personal knowledge only wiestifying about events perceived
through physical senses or when testifyatgut opinions ratiorlg based on personal
observation and experiencEnited States v. Durhamd64 F.3d 976, 982 (9th Cir. 200&)nited

States v. Sima®937 F.2d 459, 464 (9th Cir. 1991). “Rationally connected,” as used in Rule
3

t

701,
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means the opinion is one that a normal persondvimuim on the basis of the observed facts.
4 J. Weinstein & M. Berger, Weirgh’'s Evidence 8§ 701.03[2] (2d ed. 2014).

Lay witness testimony is helpful if it asss trier of fact to clearly understand t
witness’s testimony or to deterneima fact in issue. Fed. R.iHv701(b). Courts have found lay
witness testimony unhelpful and thus inadmissibieid mere speculation, an opinion of law, g
if it usurps the jury’s function. Weinsteisupra 8 701.03[3]seealso, e.g.Nationwide Transp.
Fin. v. Cass Info. Sys., In623 F.3d 1051, 1060-61 (9th Cir. 2008) (lay witnesses may not
the finder of fact what result to reach)nited States v. Freema#98 F.3d 893, 905 (9th Cir.
2007) (speculative testimony was inadmissiblé)ited States v. Crawfor@39 F.3d 1086, 109C
(9th Cir. 2001) (legal comgsions are inadmissible wh@nesented as lay testimony);.

The County objects that pldifi Goldkorn lacks personal knowledge as to the |
of sight of other wheelchair useand of customer sace agents at gate counters. UMF1 nos.
12-13. Ms. Goldkorn makes frequent us¢hefairport. Goldkorn Dep. 45:19-46:19. She
testified that when she approaches the gatetegwshe has to say, “Hello, I'm here,” wave helj
hand, or go around the gate counter to recservice. Goldkorn Dep. 60:18-20. This
experience, compared to her observations oflabtked persons at thetgacounters, rationally
leads to the opinion that customer service tgyeould not always seher and other seated
passengers. Her testimony is baseg@ensonal observation and is admissible.

The County also objects that Ms. Goldkonay not testify about what emergeng
warnings “must contain” because this testimamuld be a legal opinion. UMF1 no. 53. In hg
deposition, Ms. Goldkorn offered her observatithat the Airport does not display signage or
maps showing accessible evacuation routes ongigirections about evacuation procedures t
people with mobility disabilities. Goldkorn De@7:21-98:12. These facts do not rationally le
to the conclusion that evacuation warnings neosttain that information, and may not be cited
for that proposition. This objection is sustained.

C. Obijections to Deposition Testimony by Mr. Mosher, a Representative Witneg

The County objects that Mr. Mosher lagsficient personal knowledge to testif

as to the following matters concerning peopléhvmobility disabilitiestheir knowledge of the
4
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location of stair chairs, their ique needs during an evacuation, and the risk of exacerbating

their

disabilities by carrying them improperly. UMRbs. 36, 39, 44. These objections are misplaced.

The County designated Mr. Moshertestify on its behalf under 8eral Rule of Civil Procedurg
30(b)(6). His testimony repsents the County’knowledge andubjective beliefs.ld. Unlike a
lay witness, 30(b)(6) gmnents may testify on matters odtsiof their persnal knowledge so
long as the testimony is based on the organization’s knowldidjeof Trustees of Leland
Stanford Junior Univ. v. Tyco Int'| Ltd253 F.R.D. 524, 525-26 (C.D. Cal. 2008). Mr. Moshg¢

testimony that people with mobilifisabilities do not know where fmd stair chairs is rationall

based on his belief that no signs ate where to find evacuation chédirslosher Dep. 143:2—4.

Mr. Mosher’s testimony that people withobility disabilities have unique neédmd might be
injured if not carried properfyrepresents the County’stgactive understanding and is
admissible.

The County also objects that Mr. Mosleais not designated to testify on the
unique needs of people with mobility disabilitiddMF1 nos. 39, 44. “The case law is unsettl
whether witness testimony at a 30(b)(6) deparsits limited to thesubject matter in the
designation of the notice.Detoy v. City and County of S&nancisco, 196 F.R.D. 362, 366
(N.D. Cal. 2000). Most courtsave held that a deponent magtify to matters beyond the
designated topicsSee, e.g., idat 365—-67 (scope of 30(b)(6) deposition not limited to what is
noticed in deposition subpoena because it wouldratesability to obtain discovery of relevant
information as permitted by Rule 26).,C.C. v. Mizuho Medy C0o257 F.R.D. 679, 682 (S.D.
Cal. 2009) (sameE.E.O.C. v. Caesars Entm't, In@37 F.R.D. 428, 432—-33 (D. Nev. 2006)

% Mr. Mosher testified, “I don’t think there aamy signs as to whefthe stair chairs] are
located . ... | don'tacall.” Mosher Dep. 143:2—4.

3 Specifically, Mr. Mosher testifibthat he is sure there areesific needs that people wil
disabilities would have during amergency, but he does not knowawthey are. Mosher Dep.
104:6-12.

* Mr. Mosher testified that he understands an individual’s mobility disability could be

exacerbated if she is not carrigebperly. Mosher Dep. 152:21-153:7.

5

BI’'S

D
o




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

(same)put see Paparelli v. Prudential Ins. Ca08 F.R.D. 727, 730 (D. Mass. 1985) (deposition

guestions must be confined to matters stati¢gldl reasonable particularity in the notice of
deposition). Under the majoritf district courts’ interpretadns, which this court adopts, the
topics specified in the notice déposition are a minimum indicatof the topics the withess mu
be prepared to address, not a maximietoy, 196 F.R.D. at 366—67 (citiflging v. Pratt &
Whitney, a Div. of United Technologies Corj61 F.R.D. 475 (S.D. Fla. 1995)). Defense
counsel may avoid prejudice by noting on the rectbat a representeditwess’s answer is not
representative, but his or her answer orpesars 237 F.R.D. at 433.

Here, defense counsel did not note dgrir. Mosher’s deposition that his
answers were his only and not the County’ss tdstimony on the need§people with mobility
disabilities is admissible aspresentative testiomy of the County’s subjective understanding.

D. Objections to Expert Witness Testimony

The opinions of three experts are subjeaibjections here: the County’s expert
Kim Blackseth, and the plaintiffs’ expe, Peter Margen and June Kailes.

1. Applicable Law

Federal Rule of Evidence 702 allows a person “qualified as an expert by

knowledge, skill, experience, training, @ducation” to offer opinions if

(a) the expert’s scientific, technical, or other specialized knowledge
will help the trier of fact to undetand the evidence or to determine

a fact in issue;

(b) the testimony is based eafficient facts or data;

(c) the testimony is the product dliable principles and methods;
and

(d) the expert has reliably appligte principles and methods to the
facts of the case.

Fed. R. Evid. 702. The expert may rely on factdaia he has either personally observed or

otherwise “has been made awafé Fed. R. Evid. 703. Thesadts or data need not even be
admissible at trial, so long as “experts in theipalar field would reasonably rely on those kin
of facts or data in forming an opinion on the subjetd.” Nevertheless, admissible underlying

i
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facts may be disclosed to the jury “only if thprobative value in helping the jury evaluate the
opinion substantially outweighhbeir prejudicial effect.”ld.

A district judge plays a “gateleping” role to ensure aipert testimony, scientifi
or otherwise, is both relevant and reliablumho Tire Co. v. Carmichae$26 U.S. 137, 1474
(1999). Expert testimony muke “properly grounded, weleasoned, and not speculative.”
United States v. Hermanek89 F.3d 1076, 1094 (9th Cir. 2002) (quoting Fed. R. Evid. 702
advisory comm. note (2000)). Whether expestiteony is admitted is a matter of discretid®ee
Gen. Elec. Co. v. Joingb22 U.S. 136, 142 (1997).

2. Kim Blackseth

The most substantive of tiparties’ objections is the ahtiffs’ motion to preclude
consideration of the supplemelndaclaration of Kim Blackseth, the County’s accessibility
expert. Mr. Blackseth submitted his originati#ation in support of the County’s motion for
summary judgmentSeeBlackseth Decl., ECF No. 43-4. InigHirst declaration, he expressed
his opinion, among others, thaetgate counters at Terminal B complied with the applicable
federal and state regulatory guidelinés.  10. As a basis for this opinion he described his
experience and qualifications, including severdif@aia state building ad access certification
previous appointments in Califua state government, membersim@ccessibility professional
associations, and twenty-six years’ expereas an ADA and CaliforaiBuilding Code (CBC)
consultant and expert witneskl. 1 1-2.

Mr. Blackseth’s supplemental decion was submitted in support of the
County’s brief in opposition to éhplaintiffs’ motion. BlacksetBuppl. Decl., ECF No. 49-4. In
this second declaration, Mr. Blackisdirst reiterated his qualificains, then attached an email
exchange, dated April 24-29, 2015, between a menflias staff, MikeMiyaki, and Earlene
Sesker, an accessibility specialist of the Architectural and Transportation Barriers Complia
Board (the Access Board)ld. 1 5-8. He attached a copytléir entire correspondencé.
Ex. A.

® The ADA requires the Attorney General puagate regulations ‘@nsistent with the
minimum guidelines and requirements issuedhgyArchitectural andransportation Barriers

7
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Mr. Miyaki wrote first to Ms. Seskemtroducing himself as “a disabled access
consultant in California” and posing a guest‘about Sales and 8gace counters, and
specifically the depth requirementdd. at 3. He described a cliewho had proposed a “split
level counter top” with one side foustomers and one side for employeles. Both surfaces

would be eighteen inches deep, but the “employde’ svould be about six inches higher than

“customer side.”ld. He sought Ms. Sesker’s advice whetthe federal guidelines required the

countertop’s “accessible portion” to be geme depth as the entire counterttmh.at 3—4.

Ms. Sesker responded in apparent asidn, assuring Mr. Miyaki “the ADA
standards do not requiveork elements and spaces used solely by employees to be accessi
until an employee is hired that requires an accodation,” but she explained that the provisia
Mr. Miyaki had cited embodied “the intent . . r the accessible portion of the counter to be tl
same depth as the portion of treunter that is for public useld. at 2. Mr. Miyakiclarified that
he had not inquired about “a fixed desk,” bather a “sales/transaction counteld: He asked
whether, if “there is no depthgairement,” “the depth of the publportion can be 6 inches, the
there can be a higher portion for employedsd.” Ms. Sesker’s respongeat the core of the

plaintiff's pending motion as it concerns tAgport’s gate countex. She explained,

The intent was that the person with the mobility impairment have
the same counter space as a pevsitimout a mobility impairment.

In the past at a sales and sendgoanter a personitihout a mobility
impairment may have a twelve inch counter to write a check and
the person with the mobility impairment was given a 4 inch lowered
shelf. So the intent was to afford the same amount of space for
everyone.

Id. at 1.
1

Compliance Board.” 42 U.S.C. § 12186(c). “ThecAss Board is an independent federal age
comprised of twenty-five persons—thirtegresidentially-appointed individuals and
representatives from twelve fedéagencies, including the DOJMiller v. California Speedway
Corp., 536 F.3d 1020, 1024 (9th Cir. 2008) (citing 28IL. § 792(a)(1)). Congress also gave
the Access Board power to “develop advisory iinfation for, and provide appropriate technic
assistance to, individuals or #ém@s with rights or duties ured regulations prescribed” under
Titles Il and Il of the ADA, among othlehings. 29 U.S.C. 8 792(b)(2).
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And so the chain ends. From this exchange Mr. Blackseth inferred the Acce

Board’s understandintihat the 1991 ADAAG! did not have a depth requirement for the

lowered portion of the counterfd. 7. Ms. Sesker’s correspomde therefore “confirm[ed] his

expert opinion that the podium gate cousterTerminal B complyvith the technical
requirements” of both the Catifnia and federal statutekd. 8.

The parties do not dispute Mr. Blacksethigalifications, and in their motion, the
plaintiffs do not challenge conclusions he reakimehis first declaratin. Rather, plaintiffs
contend the opinion expressed in his supplemeletzhration rests on insufficient facts or date
and was developed using unreliable principles and meti®ef-ed. R. Evid. 702(b), (c).

Mr. Blackseth’s method was indeed unrelea His staff mmber, Mr. Miyaki,
asked Ms. Sesker about a hypothetical countert@mgement different from the arrangement
issue here. At hearing, defge counsel explained that MMliyaki’'s correspondence with
Ms. Sesker arose in the contextaobther assignment unrelatedhs case. Mr. Miyaki did not
confirm his understanding of Ms. §er’s final email, which mightave cleared up the confusi
evident in their previous emails. Finallyetbepartment of Jusee—not the Access Board—is
responsible for interpreting the@icable regulatory scheme anmhy adopt an interpretation of
the enforceable “standards” that differs frdmat of the non-enforceable “guidelinesSeeMiller,
536 F.3d at 1031-32 & n.3 (explaining the differencH)e Access Board offers only “technica
assistance” and develops “advisory informatio89 U.S.C. § 792(b)(2). Although an expert
may conceivably seek technical assistance ttmmAccess Board as part of a reliable method

Mr. Blackseth’s particular method here we reliable. The olection is sustained.

Likewise the objection is sustained aghe underlying email exchange. For the

reasons described above, expantMr. Blackseth’s field woudl not reasonably rely on that
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exchange, so it cannot be admissible under Rule 70®dsasis of his opinion. Furthermore, the

email exchange consists of out-of-court stataseffered to show the applicable regulations

include no depth requirement, that is, the trutthefmatter asserted. isttherefore hearsaysee

® Seesection IV.b) below for a summary oftthDAAG and other applicable regulation
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Fed. R. Evid. 801(a)—(c). Because the County has made no effort to show an exception o
exclusion applies, the exchange is inadmissiBlee Oracle627 F.3d at 385-86. Although

hearsay may at times be considered on sumjudgment, inadmissible hearsay cannot supp
judgment in the proponent’s favogee, e.gBurch 433 F. Supp. 2d at 1121. Neither may the
County rely on the email exchange in oppositioth®plaintiffs’ motion; it is doubtful Ms.

Sesker’s statements in those emails cteldeduced to admissible form at tri&lf. Fraser v.

Goodale 342 F.3d 1032, 1037 (9th Cir. 2003) (hearsagtance may be considered at summary

judgment when its contents could be prged in an admissible form at trial).

3. Peter Margen

Mr. Margen offers his opinion that becawgleeelchair user’s linef sight is lower
than that of most able-bodied people, wheelcharaugsing the gate countdace a vertical wal
rather than the employee standing acrossdhbater. Margen Decf] 23, ECF No. 40. The
County objects that Mr. Maga’s testimony is speculatioseeUMF1 no. 12, essentially
challenging his testimony as lackingfstient foundation in facts or datageFed. R. Civ. P.
702(b). Mr. Margen was offered as an expert saldlity access. Margdbecl. 11 3, 6. He wa
made aware of Ms. Goldkorn’s experienaes personally observed other passengers’
interactions at the gate countd?ls.” Resp. Evid. Objections ECF No. 50-3. He also bases h
opinion on knowledge of studies showing the aversightlines of wheelchair users. Margen
Reply Decl. 1 9, ECF No. 51. His testimony&sed on sufficient facts and is admissible.

4. June Kailes

The County objects to testimony by Ms.ilkka about what emergency warnings
“must contain,” arguing this is amproper legal opinion. UMF1 no. 58¢eKailes Decl. { 38,
ECF No. 41. Legal conclusions are not normh#jpful to the trier of fact and should be
excluded.SeeFed. R. Evid. 702(a)Jationwide Transp. Fin. V. Cass Info. Sys.,,|I6B23 F.3d
1051, 1058 (9th Cir. 2008). Ms. Kailes basesdmenion of what the Airprt’s evacuation plan
must contain on her review of the Airport’s evatton plan, her background and experience a

specialist in emergency planning for people vditbabilities, and heknowledge of national

guidance documents on emergency planning for pewhedisabilities. Kailes. Decl.  15. She
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has sufficient expertise to giveer evaluation of the Airport'evacuation plan. She does not
conclude the Airport’s evacuatiguian violates legal standardsler testimony is admissible.

[I. UNDISPUTED FACTS

Unless otherwise noted, the court hatedrined the following facts are not
subject to genuine dispute. RPiaff Goldkorn is an individual witta mobility disability who use
a wheelchair. UMF1 no. 71. Plaintiff CFILCasstatewide nonprofit association made up of

independent living centers that employ and sgr@ople with disabilities. UMF1 no. 72. Ms.

L)

Goldkorn and many members of the CFILC use ilitglaids, such as wheelchairs, scooters, and

walkers. UMF1 no. 73. Ms. Goldkorn and member€BILC routinely make use of the Airpo
UMF1 nos. 74-75.

The County built and operates the AirpodMF1 no. 76. It began construction
Terminal B, the subject of this case, in 2008MF1 no. 2. Terminal B includes the terminal,
where ticketing counters are locat#tte concourse, where the depeagtgates are located; and
automated people mover, which connects thaiteal to the concourse. UMF1 no. 3. The
County required all design plansdaspecifications for the airpgotogram to be reviewed by thg
County’s building official beforeonstruction. Defs.” Resp. 18t. Undisp. Mat. Facts (UMF2)
no. 9, ECF No. 52-1. Construction was cdetgd on October 6, 2011. UMF1 no. 1. Upon
completion, the County Building Department inspedhe property and issued Certificates of
Occupancy for the terminal and concourse buildings. UMF2 no. 22.

The parties agree the Countyaipublic entity and thaterminal B is a place of
public accommodation within ¢hmeaning of Title 1l othe ADA, 42 U.S.C. §§ 12101-12213.
UMF1 nos. 77, 79. In addition, the County reeeivunding for its airport program from the
federal Department of Transportation antigh California state gnts. UMF1 nos. 80-81;
UMF2 no. 6. Each source allocated funding tecsiic portions of the airport program. UMF2
no. 5. The County did not allocate any federadtate funds to the design, construction,
operation, or maintenance of Terminal B; thiesels were used for other purposes, such as
taxiways, runways, and baggage handling systems. UMF2 nos. 7, 8.
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The parties’ motions are for partialrsmary judgment and concern two issues:
accessibility of the terminal’s gate countensl allegedly discriminatory provisions of the
Airport’'s emergency evacuation plan.

1. Gate Counters

Terminal B houses nineteen gates, anfdant of each stands a gate counter.
UMFL1 no. 4. Each gate counter includes twerVgce terminals” where passengers and Airpo
staff conduct a variety of transactions and sewi@lated to flights, ticketing, and checking
luggage. UMF1 no. 5. Each gate counterthassurfaces: an upper sace and a lower surfacs
that juts out horizontally frorthe counter’s vertical frontUMF1 nos. 8-9. The gate counter
stands 48 inches from the floor to the top acef 78.5 inches in width (left to right), and 14
inches in depth (front to back)lUMF1 no. 8. The lower surface is approximately 30 inches
high. UMF1 no. 9. The County has submitted evigeto show the gate counters were desig
to allow a wheelchair user to approach each counter from the front or side and to provide
that would allow a customer to write on the lower surface. UMF2 no. 18. The lowered suf
deep enough to hold belongings such as puvedtets, briefcases, and cell phones. UMF1
no. 11. It does not fold down to be flush with the gate counter’s vertical face. UMF1 no. 1

Ten of the nineteen gate counters havmwarding gate reader and a podium
attached to the side. UMF1 no. 15. The othee hiave a boarding gate reader away from thg¢
counter and closer to the gatelosher Dep. 39:21-22. Some geteinters are tandem counte
that is, two gate counterseaattached to one another, $her Dep. 63:7-19, so the two middle

service terminals of thegjate counters have sme access, UMF1 no. 16.

A wheelchair user’s line of sight at a gatsunter may not be comparable to that

of able-bodied persons. UMF1 no. 12. Pi#ficoldkorn testified she had experienced

difficulties being seen and receiving servicgoldkorn Dep. 60:18—-20. For Airport customer

" The actual measurements tak®y Plaintiffs’ witnesses arconsistent with County’s
architectural plans; any dewviais in dimensions are minor. UMF1 nos. 8-9; UMF2 no. 18.
parties dispute whether the width of the lowertion is 65 inches (Kelley Decl. 1 8, ECF 43-7
or 78.5 inches (UMF1 no. 9). They also disputeether the lower surfaas 8 inches deep
(Kelley Decl. 19, ECF 43-7) @.75 inches deep (UMF1 no. 9).
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service agents to simultaneously hear her, stafrdim of the computer screen, and talk to het
she had to “go into their workspace.” @kbrn Dep. 78:3—-8. Despite these difficulties,

Ms. Goldkorn has always been able to obsarvices on the side of a gate counter and
successfully transacted her businassach visit. UMF2 nos. 29-33.

A customer service agent may reach overttp of the counter or come around
the side to assist people in wheelchairs.sMw Dep. 54:2-54:22. The parties disagree whet
these measures enable airline staff to inter#ttwheelchair users asey otherwise would with
able-bodied customers. UMF1 no. 14.

2. Evacuation Plan

The parties agree an evacuation plan isrggddor the safety of all people in an
airport and agree an evacuation plan must ipatie the needs of tlgeneral public during an
emergency. UMF1 nos. 17-19. The parties alseeatirat people with mdhy disabilities face
specific additional needs during an airport evacuation, UMF1 no. 21, that detailed procedu
should be prepared in advance of an emengeard that knowledge of those procedures is
necessary to meet the specific needs of peoplemottility disabilities, esgcially in light of the
stress, rush, and chaos of an emergency, UMF1 no. 49.

The Airport’s “Terminal/Automated People Mover Evacuation Plan” provides
instructions for evacuations in an emergenitydescribes procedes for actual evacuation,
communications about evacuations, and regogéter evacuations. UMF1 no. 28. No
emergency has required the County to implenitsmplan since Terminal B opened. UMF2
no. 64. Ms. Goldkorn has also never been evaduatt heard an emergency announcement w
inside Terminal B. UMF2 nos. 62—63.

The evacuation plan includes a two-pagetion addressing the evacuation of
individuals in “Special Popation Groups.” UMF1 no. 22. Special Population Groups are
defined to include, among others, the mobility ilnph  Mosher Decl. Ex. A, at 8, ECF 43-5.
The section identifies others who can prowadsistance to memberssyecial population group
and the methods of assistance they may censidMF2 nos. 41-42; Mosher Decl. Ex. A,

at 8-9.
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The evacuation plan describes in defad location of all emergency exits,
evacuation areas, and stair ch&irdMF2 no. 38. The Airport has several potential evacuation
routes. The first, second, and third levels afnfieal B have pedestridoridges that lead to

another building or a public way. UMF2 no. 5Ihe terminal’s fourth floor has two emergengy

—

exits, the third floor has six, UMF1 no. 29, and ¢bacourse has an emergency exit at each ¢
the nineteen gates. UMF1 No. 30. If passengerst be evacuated from the people mover,
which provides transportation between the termamal concourse, they must walk along a path
between the two tracks. UMF1 No. 31. Wheelchair passengers are not allowed on this path
without assistance. UMF1 no. 46. The Countyri@rovided its staff with training on the
evacuation of people with mobility disabilities from the people mo$eeMosher Dep.
163-165.

Although all of the exits are accessibdeable-bodied persons, people with
mobility impairments may require assistance evaegatairwells when elevators or escalators
are not in service. UMF1 no. 32. For exampbegvacuate using aastwell, people with
mobility disabilities may require transport by aisthair or some other device. UMF1 no. 33
Disabled occupants can wait for assistance filshresponders in wlng areas inside each
stairway. UMF2 no. 50. Level 2 of the concsmialso has emergency waiting areas located
outside each jet bridge vestibule emergency exit. UMF2 no. 53.

The Airport has six stair chairs: one oe third floor, one on the fourth floor, and
four on the concourse. UMF1 no. 34. The Aitg®escue and Firefigats (ARFF) have one
more on their fire trucksee id, and stair chairs are also cadion most transporting ambulances
throughout Sacramento County, UMF2 no. 56. Tobenty has never condudta survey of how
many people in the Airport at a given timeymaquire evacuation chairs. UMF1 no. 37.
However, at least 50 to 100 wheelchairs may be found in Terminal B. UMF1 no. 38.

i

8 A “stair chair” is a deviceised to transport a persohavis non-ambulatory up or down
stairs. The court is aware of eeidence on the record that shawswv a stair chair is operated or
by how many people.
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Airport staff and first responders know whebo find stair chairs. UMF2 No. 54.
When asked whether signs inside Terminal Baatiid the locations ofast chairs, the County’s
representative witness and ADA cdorator, Carl Mosher, testifidae could not recall. Mosher,
Dep. 142:24-143:12. He further testified thaagle with mobility dsabilities do not know
where to find evacuation chaird. at 143:13-20. Ms. Goldkotestified she saw no signs
describing accessible evacuation routes.d&min Dep. 97:19-98:12. but twenty airport

managers have training related to the stairs. UMF1 no. 43. MiMosher did not know

whether the Airport’s operationsast has received training about how to use the stair chairs in an

emergency evacuation. Mosher Dep. 130:1-16.

People with mobility disabilities nedelp from persons trained to provide
evacuation assistance and advance planning dbragsistance. UMF1 no. 40. Mr. Mosher
agrees that if persons withotnility disabilities are not carriggroperly, a person’s disability or
disabilities could conceivably lexacerbated. UMF1 no. 44. Acdmng to the evacuation plan,
evacuation assistance for people with mobiligadilities will be provided “if available” by
friends or relatives, supervisors or co-workérs|ding staff, or first responders. UMF 1 no. 4]
If first responders are not available, peoplth mobility disabilities might rely on fellow
passengers to assist in an evacuation. UNB-50. The County has of course not trained
friends, relatives, or other passengergdsist in an evacuation. UMF1 no. 42.

In the event of an evactian, first responders deternaginhe needs of all persons
upon arrival, including details of how to evaaigeople with mobility disabilities. UMF1 nos.
25-26. The County relies on these first responienseet the needs of persons with mobility
disabilities. UMF1 no. 66. The ARFF does notdapecific written @ns for addressing the
needs of persons with mobilitlisabilities, UMF1 no. 69, and MMosher was not aware whett
the Sheriff’'s Department has conducted any training or has plans esadie needs of people
with disabilities, UMF1 no. 70. Firefighters deceive training in general evacuation techniqu
including assisting, liftinggarrying, dragging, and movirggersons from a dangerous
environment. UMF2 no. 49N\o first responders are assignedlagively to tle evacuation of

people with mobility disabilities. UMF1 no. 45.
15
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The Airport notifies the public of agvacuation primarily by announcements over

a public address system. UMF1 no. 51. Thecaation plan includes several pre-scripted
emergency announcements. UMF1 no. 52. Thesgripted announcements include no speci
information for people with mality disabilities. UMF1 no. 54.The County also communicate
information by signs displayed inside the ternitize parties agree accessible evacuation rou
should be well-marked by signs throughoutAliiort, UMF 1 no. 58, but signage throughout
Terminal B indicates evacuation routes foryatfle general public, UMF 1 no. 57; Goldkorn D
97-98.

In the recovery period after an emency situation, people with mobility
disabilities may need to be reumiteith their durable medical equipment, such as wheelchai
walkers. UMF1 no. 61. Ifitis necessary tansport people to a sadeea after evacuation,
people with mobility disabilitiealso require accessible vehickesd information about accessil
pick-up points. UMF1 no. 62. Although it isdisputed that the @inty has accessible, ADA-
compliant buses on site, the County has not provedetknce that these buses will be availab

to assist persons with disabés, or what plans exist for their use in an emergency. UMF1

no. 62. The Airport’s evacuationgn describes procedures to be taken only for returning the

general public to the building. UMF1 nos. 63—-6also has no specific, written plans for
returning people with mobility disabilities to tleérport or for reuniting them with their mobility
aids. UMF1 nos. 63-64.

V. LEGAL STANDARD

A court must grant a motion for summangigment “if the movant shows there i
no genuine dispute as to any madkfact and the movant is etheéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A motion for surarg judgment calls for @hreshold inquiry” into
whether a trial is necessary at all, that is, whethey genuine factual issues . . . properly can
resolved only by a finder of fact because thegy reasonably be resolved in favor of either

party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1988)The court does not weigh

° Rule 56 was amended, effective December 1, 20d@gver, it is appropriate to rely o
cases decided before the amendment took eHisc{tlhe standard for granting summary
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evidence or evaluate the credibilafwitnesses; rather, it deteines which facts the parties do
not dispute, then draws all imences and views all evidencetlre light most favorable to the
nonmoving party.Seed. at 255;Matsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S.
574, 587-88 (1986). “Where the record taken as aentmild not lead a ratmal trier of fact to
find for the non-moving party, theren® ‘genuine issue for trial.”"Matsushita475 U.S. at 587
(quotingFirst Nat'l Bank of Arizona v. Cities Serv. C891 U.S. 253, 289 (1968)).

The moving party bears thetial burden of “informing tle district court of the
basis for its motion, and identifyg those portions of the [recondhich it believes demonstrate
the absence of a genuirssue of material fact.Celotex 477 U.S. at 323. If the party opposin
summary judgment bears the burden of proofial the moving party need only illustrate the
“absence of evidence to supptité non-moving party’s caselh re Oracle 627 F.3d at 387.
The burden then shifts to the non-moving p#&otygo beyond the pleadings” and “designate

specific facts” in the record to show a triahecessary to resolve genuine disputes of materig

fact. Celotex 477 U.S. at 324 (quotation marks omitted). The non-moving party “must do more

than simply show that there is some rpéigsical doubt as to the material factdfatsushita
475 U.S. at 586. “Only disputes over facts thagght affect the outcome of the suit under the
governing law will properly precludeetentry of summary judgmentAnderson477 U.S. at
247-48.

Here, the parties’ motions are for omplgrtial summary judgment, but the same
standard appliesSeeFed. R. Civ. P. 56(a) (allowingparty to “identify[] each claim or
defense—or the part of each claim or deferea which summary judgment is sought”). Cros
motions are also evaluated sepalsaunder the same standam. Civil Liberties Union of
Nevada v. City of Las Vega®33 F.3d 1092, 1097 (9th Cir. 2003).

1
1

judgment remains unchanged.” Fed. R. Civ. P. 56, notes of advisory comm. on 2010
amendments.
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V. DISCUSSION

The court now reaches the motions famsoary judgment. Aslescribed above,
these motions address both the Airport’s gatenters and the Counsyeémergency evacuation
plans. In each instance the plaintiffs have alleged claims under Title 1l of the ADA, sectior
of the Rehabilitation Act, the California Disabl Persons Act and Unruh Act, and section 111
of the California Government Code. The coursiders each claim in turn, merging analysis
the cross-motions in a single discussion.

A. GateCounters

1. Title Il of the ADA

a) In General

The ADA is meant to remedy “widespread discrimination against disabled
individuals,”PGA Tour, Inc. v. Martin532 U.S. 661, 674 (2001), including “outright intentior
exclusion, . . . failure to makeadifications to existing facilitieand practices, . . . and relegatic
to lesser services, programs, activities, fies)gobs, or other opportunities,” 42 U.S.C.
§ 12101(a)(5). Congress intended not only thiint intentional discrimination but also to
prevent discrimination by “thoughtlessnessl andifference” and “benign neglectAlexander v.
Choate 469 U.S. 287, 295 (1985} rowder v. Kitagawa81 F.3d 1480, 1484 (9th Cir. 1996).
Title 1l of the ADA applies testate and local government®aubert v. Lindsay Unified Sch.
Dist., 760 F.3d 982, 985 (9th Cir. 2014). Its hub bitgdorbids discriminéion on the basis of
disability: “no qualified ndividual with a disability shalby reason of such disability, be
excluded from participation in or be denied thadfés of the services, pgrams, or activities of
a public entity, or be subjected to discm@iion by any such enyit 42 U.S.C. § 12132.

The Ninth Circuit has described three eletsedf a plaintiff's case under Title Il.

“[T]he plaintiff must show that: (1) he is a quadd individual with a disability; (2) he was eithe

excluded from participation in or denied the @aef a public entity’s services, programs, or
activities, or was otherwise discriminated agabysthe public entity; and (3) this exclusion,
i

i
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denial, or discrimination was by reason of his disabifityCohen v. City of Culver City

754 F.3d 690, 695 (9th Cir. 2014). The partiegador purposes of this motion that the
plaintiffs are either qualifiedersons with disabilities or adwaie on behalf of qualified persons
with disabilities. SeePls.” Mot. at 10; Def.’s Mot. at 10. The second and third elements ren

in dispute.

b) Applicable Regulation

Architectural barriers fall #hin the scope of Title I1.See, e.g42 U.S.C.
§ 12101 (a)(5)Antoninetti v. Chipotle Mexican Grill, Inc643 F.3d 1165, 1172—74 (9th Cir.
2010). Here, in the case of a newly-comstied facility, “compliance with the ADA’s
antidiscrimination mandate requires thatlities be ‘readily accessible to and usable by
individuals with disabilities.” Chapman v. Pier 1 Imports (U.S.) In631 F.3d 939, 945 (9th
Cir. 2011) (en banc) (quoting 42 U.S.C. 8 1283@)). “Whether a facility is ‘readily
accessible’ is defined, in pally the ADA Accessibility Guidees,” usually abbreviated
“ADAAG.” ™ Id. (citing 28 C.F.R. § 36.406(a) and 28 C.F.R. pt. 36, app. A). “The ADAAG

comprehensive set of structural guidelinest #irticulates detailedesign requirements to

9In other cases the Ninth Circuitthaxpanded the first element to twBee, e.g.
Sheehan v. City & Cnty. of S,B3 F.3d 1211, 1232 (9th Cir. 2014) (“[A] plaintiff generally m
show: (1) she is an individual withdisability; (2) she is otherwise qualified to participate in ¢
receive the benefit of a public entity’s serviceograms, or activities; (3) she was either
excluded from participation in or denied the bésedf the public entity’services, programs or
activities or was otherwise discriminated agaimsthe public entity; and (4) such exclusion,
denial of benefits or discriminath was by reason of her disability.tert. dismissed in relevant
part sub nom. City & Cnty. of S.F., Calif. v. Sheehan U.S. ;135 S. Ct. 1765 (2015)).

This difference is not materialnd application of one standardtbe other would not change the

result here.

" The ADAAG are only one part of th@plicable regulation Constructions or
alterations commenced between July 26, 1992Samdember 15, 2010 must comply with eithe
the Uniform Federal Accessibility Standards (UFAS), 41 C.F.R. pt. 101-19.6, App. A, or th

ADAAG, 28 C.F.R. Pt. 36, App. A28 C.F.R. § 35.151(c)(1). Casigenerally interpret section

35.151(c) to allow a public entity thoose between the UFAS and ADAAGee, e.gKirola v.
City & Cnty. of S.F.74 F. Supp. 3d 1187, 1212 (N.D. Cal. 2014). The two standards “are 1
alike than different, but they are not identicaCherry v. City Coll. of S.iFNo. 04-04981,

2006 WL 6602454, at *3 (N.D. Cal. Jan. 12, 2006)re;lthe parties agree the ADAAG applie
UMF1 no. 6.
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accommodate persons with disabilitie®aubert 760 F.3d at 986. “The ADAAG’s
requirements are as precise as they aretigbr, and the difference between compliance and
noncompliance with the standard of full andi@igenjoyment established by the ADA is often
matter of inches."Chapman 631 F.3d at 945—46.

Because construction of Terminal Bnemenced in 2008, the 1991 version of th
ADAAG applies here.See28 C.F.R. § 35.151(c)(1); UMFIn6. Section 10.4.1(3) applies to
newly constructed airports: “Tketing areas shall perpersons with disabilities to obtain a
ticket and check baggage an@aklcomply with [section]/.2.” 28 C.F.R. pt. 36, App. D
§ 10.4.1(3). Section 7.2()provides as follows:

At ticketing counters, teer stations in a bk, registration counters
in hotels and motels, box office kiet counters, and other counters
that may not have a cash register &iivhich goods or services are
sold or distributed, either:

(i) a portion of the main counter wah is a minimum of 36 in (915
mm) in length shall be providadith a maximum height of 36 in
(915 mm); or

(i) an auxiliary counter with amaximum height of 36 in (915 mm)
in close proximity to the maicounter shall be provided; or

(i) equivalent facilitation shll be provided (e.g., at a hotel

registration counter, equivalenfacilitation might consist of:

(1) provision of a folding shel&ttached to the main counter on

which an individual with disabiliis can write, and (2) use of the

space on the side of the countar at the concierge desk, for

handing materials back and forth).
Id. 8 7.2(2). An “equivalent factttion” is one that allows fdfd]epartures from particular
requirements” of this standard “by the use ¢feotmethods . . . whenig clearly evident that
equivalent access to the facility or partloé facility is thereby provided.” 28 C.F.R.
§ 35.151(c)(1). Itis a “departufeom particular technical ...requirements . . . by the use of

other designs and technologies . . . where the alternative designs and technologies used \

12 Section 7.2 includes threabsections. Section 7.2(1) gors “department stores and
miscellaneous retail stores where counters lsagé registers and are provided for sales or
distribution of goods or servicés the public.” Section 7.2]3s an empty placeholder for
“Assisted Listening Devices.”
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provide substantially equivalent or greater actessd usability of the facility.” 28 C.F.R.
pt. 36, App. D, § 2.2.
C) Discussion

The parties agree the provisions citbd\ae are determinative of the County’s
liability, but disagree on their interpretatioBeePIs.” Mot. 11-12; Def.’s Mot. 10-12. In this
situation, “the principles of statutory interpagon apply equally to gulatory interpretation
...." Bergmann v. C.I.LR552 F. App’x 673, 674 (9th Ci2014) (unpublised) (citingBoeing
Co. v. United State258 F.3d 958, 967 (9th Cir. 2004ff'd, 537 U.S. 437 (2003)%ee also
Aguayo v. U.S. Bank53 F.3d 912, 925 (9th Cir. 2011) (“Becai(tbe regulations in question]
carry the same weight as federatstes, this interpretation ruleagually applicable here.”). In
general, “[tlhe plain meaning ofragulation governs” its interpretationVards Cove Packing
Corp. v. Nat'l Marine Fisheries Sens807 F.3d 1214, 1219 (9th Cir. 2002). “Plain meaning,
however, is not the end of the inquiry. Thaipllanguage of a regulation does not control if
clearly expressed administrativeéant is to the contrary or guch plain meaning would lead to
absurd results.’Pac. Bell Tel. Co. v. Qifornia Pub. Utilities Comm’'n621 F.3d 836, 848 (9th
Cir. 2010) (citations and internal quotation maoksitted). The court may also consider whett
an interpretation “is in accord with the struetwf the regulation” or “the regulatory purpose”
and may look to “the practical consequencethefsuggested interpretations,” not to mention
common senseCrown Pac. v. Occupational Safety & Health Review Com®ii F.3d 1036,
1038—40 (9th Cir. 1999).

Here, as described above, the nineféerminal B gate counters are about 48
inches from floor to top, about 80 inches frieft to right, and about 14 inches dédpAnother
lowered surface is attached to the gate countertecaefront panel. This second surface is ab
28 inches from the floor, 65 inches from leftright, and between 6 and 8 inches deep. A

passenger in a wheelchair or scootay approach the counter from its front side or on a patl

13 Minor deviations between the plannediactual measurements do not affect the
court’s decision.
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parallel to its width. As clanéd at the hearing, the parties agree the lowered surface is not

auxiliary counter. This leaves two possibilitieBhe gate counters complyith section 7.2(2) if

an

(a) the lowered surface is “a portion of the main counter” within the meaning of section 7.2(2)(i);

or (b) the lowered surface is “@quivalent facilitation” or permissible “[d]eparture” within the
meaning of section 2.2, seat 7.2(2)(iii), and 28 C.F.R. § 35.151(c)(1).

In isolation, the plain meaning of the preda portion of the main counter” favo
neither party: on the one hand, the lowered suilitaattached to the fromf the “main counter”
and could plausibly be termed a “portion”ipfout on the other hand, the lowered surface is
much shallower than the higher surface. The regulation’s structure, which allows complia
alternatives and equivalefacilitations, suggestts purpose is to allow flexible yet functional
accommodations for disabled passengers, measures that allow them to interact with gate
on the other side of the countes would a passenger without aability. At an airport gate

counter, a passenger can be expected to asmtinter’s surface to read documents and pass

them back and forth, to write notes, and tadhmrsonal belongings, for example. The lowered

surface’s shallow depth and placement on the front wall do not allow passengers in wheel
or scooters to do these things as a standiaggoaer would. Additiongl] if a person in a

wheelchair uses the lowered sudas intended, the counter’s cgufiation prevents gate agen

from seeing her and interactingtiviher as they would with able-bodied person. The lowered

surface is therefore not “a gimm of the main counter.”

The Ninth Circuit reached a similar resultAntoninetti v. Chipotle Mexican Gril
Inc.,, 643 F.3d at 1172. In that case, the defendantaigukrestaurants witlntwo-part counter.
See id.One part of the counter was a “food @egtion counter,” and the other part was a

“transaction station.”ld. at 1169. Because the food prepamtounter and transaction station

[S

nce by

agent:

chair

s

served different purposes, both the district cond eourt of appeals agreed they were “differgnt

entities, even though they [were] neéateach other and adjoinedd. at 1173. The transaction

station could therefore not be an acdassportion of the whole counter spadd. The court

also pointed out that in that eaa wall separated the customesisie from the employees’ side of

the food preparation counteld. This wall prevented the plaintiff, who used a wheelchair, from
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seeing ingredients or wehing while the restaund prepared his foodld. In this way his
experience differed from that of standing patr@amg] he suffered a disadvantage that custom
without disabilities did not sufferid.

Here, unlike inAntoninettj the County’s goal is not farovide passengers with &
particular experienceSee643 F.3d at 1170 (“According to Chiptit ‘strives to offer a unique
experience consisting of the arguture, décor, and music of isstaurants, the aroma of the
food, the appearance of a customer’s entréendiyestaff, a tradition of excellent customer
service, [the] ability to customize one’s entrég] a. . the taste of the food.”). But the analog
is nonetheless persuasive. FitBg dimensions of the gateunter’s lowered surface and its
placement on the front of the counter do not allow the counter to serve the same function
higher, deeper surface. Second, each cadsritent panel acts as did the wallAmtoninett)
obscuring the view of a passengea wheelchair and causisdgting passengers to suffer
disadvantages not imposed on standing passengacther district ourt recently reached a
similar conclusion when intpreting the phrase “portioof the main counter.’See Salinas v.
Pac. Castle Newport I, LLONo. 14-1233, slip op. at 4—6 (C.D. Cal. Aug. 31, 2015) (“[T]he
lower counter is not a ‘portiordf the higher counter, anddsise the higher counter does not
meet the requirements of [AD¥G] section 7.2(1), Defendant’'s Raurant is nocompliant.”).

This conclusion withstands the Courgt@rgument that changes in the 2010

ADAAG show the 1991 ADAAG includgno depth requirementee, e.g.Def.’s Opp’n at 8-9

(comparing 28 C.F.R. pt. 36, App. D 8§ 7.2(2) and 28 C.F.R. pt. 1191, App. D § 904.4). The

County correctly argues thatrfossions are the equivalent@fclusions when a statute

affirmatively designates certain persptisngs, or manners of operatiorARC Ecology v. U.S.

Dep’t of Air Force 411 F.3d 1092, 1100 (9th Cir. 2005). Ilha&twords, the County argues, the

omission of a depth requirement embodiesititent to impose none. But “many of the

traditional canons have equal oppositelsahdgraf v. USI Film Prods511 U.S. 244, 263 & n.1
(1994) (citing Karl LlewellynRemarks on the Theory of Appellate Decision and the Rules 0
Canons about How Statutes are to be Constr@edand. L. Rev. 395 (1950)). In this case, th

equal opposite is the priqde that “Congress may amend a s&simply to clarify existing law,
23
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so “an amendment to a statute does not necessarily indicate that the unamended statute meant

opposite.” Hawkins v. United State80 F.3d 1077, 1082 (9th Cir. 1994). Here, the differenc
between the 1991 and 2010 accessibility standards stsggeintent to clarify at least as
persuasively as it suggestsudbstantive change; that is, thelPOchange could indicate that a
“portion of the main counter,” was always intendedbe just as deep #s main counter. After
all, the ADA’s purpose is “to pwide a clear and comprehensive national mandate for the
elimination of discrimination agnst individuals withdisabilities.” 42 U.S.C. § 12101(b)(1).

The court also concludes the lowered acefis not an “equivalent facilitation.”

e

The County explains that a passenger in a whaglchn pass documents around the side of the

gate counter, or the gate agent can watkiad the side or to tHfeont of the counterSee, e.g.

Def.’s Mot. 12. If this were an equivalent facilitation, then almostcunter arrangement cou

Id

pass muster under section 7.2(2), because arogeghand passenger or patron can always walk

around or pass documents around a counter. &dithes this explanation account for the
substantially different depths of the loweredface and main counter. Regardless of whethe

1991 ADAAG included a specific depth requiremenpassenger who can use only the lower

surface has access to a substdigtsmaller surface areaCf. Antoninetti 643 F.3d at 1174 (“The

substitutes that Chipotle providle-showing [the plaintiff] samples. . in serving spoons . . . or
assembling the food at the ‘tranBan station’ or at a table ithe seating area—do not constitu
‘equivalent facilitation’ becaustaey do not involve ‘use of othéesigns and technologies’ or
‘provide [the plaintiff with] substantially equalent or greater accessand usability of the

facility.” (quoting 28 C.FR. § 36, App. A, § 2.2)).

the

9%
o

174

e

Finally, the court finds thdiscrimination described above was “by reason of” the

plaintiffs’ disabilities, becausiey would not have been segroportionately burdened were
they persons without disabilitiesThe plaintiffs’ motion is graed as to the County’s liability
under Title Il of the ADA for the gate cowars, and the County’s motion is denied.

2. Section 504 of the Rehabilitation Act

Section 504 prohibits discrimination oretbasis of a disability “under any

program or activity receiving Fed# financial assistance ..” 29 U.S.C8 794(a). A plaintiff
24
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must show “(1) he is an ‘individual with a disatyilj (2) he is ‘otherwisequalified’ to receive the

benefit; (3) he was denied the benefits of the program solely by reason of his disability; an
(4) the program receives federal financial assistanééeinreich v. L.A. Cnty. Metro. Transp.
Auth, 114 F.3d 976, 978 (9th Cir. 1997) (emphasis,fot, and citations omitted). “There is
significant difference in analysis of the rigland obligations created by the ADA and the
Rehabilitation Act.” Zukle v. Regents of Univ. of Californis66 F.3d 1041, 1045 n.11 (9th Cir,
1999). Given the court’s conclusion above thatcounters do not comply with the ADA’s
requirements, if the plaintiffs have shown “gn@gram or activity” “receives federal financial
assistance,” their math must be granted.

The Rehabilitation Act defines “programaxctivity” broadly to include “all of the
operations of . . . [an] instrumentality of a State or of a local government . . . any part of wk
extended Federal financial assistance.” 29.0. § 794(b). This broad definition embodies
Congress’s rejection @onsolidated Rail Corp. v. Darrone which the Supreme Court
construed the phrase “program or activity recejederal financial assistance” to “limit[] the
ban on discrimination to the specific progrérat receives federal funds.” 465 U.S. 624, 635-

(1984);seealso Sharer v. Oregons81 F.3d 1176, 1178 (9th Cir. 2009)he statute cannot be

ich is

36

interpreted so broadly as to become limitléssyever; Section 504 does not “encompass all the

activities of the State,” but onthose “activities of thelepartment or the agency receiving feds
funds.” Lovell v. Chandler303 F.3d 1039, 1051 (9th Cir. 2002). A state may therefore avo
section 504 on a “piecemeal basis™ by “‘accegtifederal funds for some departments and
declining them for others.”Sharet 581 F.3d at 1178 (quotirgm C. v. United State235 F.3d
1079, 1081 (8th Cir. 2000) (en banc)).

Here, the County does not dispute thaedeives federal financial assistance, b
contends the funds received are for programspedeent of the constrtion or operation of
Terminal B. SeeUMF2 nos. 3-6; Def.’s Mot. 12. Fexample, the County agrees it received
federal funding for the airport’s taxiwaysinways, baggage handling systems, and
environmental impact studies. UMF2 no. 7. Thesarditions artificiallydivide the most natura

reading of section 504, as amended &ltensolidated Rajland the facts of this case. The cou
25
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concludes the County receivediézal funding for the constructi@nd operation of the Airport,
not only for its runways, terminals, or baggdgadling system. It therefore liable under
section 504.

The plaintiffs’ motion is granted as toetiCounty’s liability for the gate counters
under section 504 of the Rehabilitationtfand the County’s motion is denied.

3. California Unruh Act, Disabled Persons Act

Violations of the rights of any person undiee ADA are also violations of the
Unruh Act,seeCal. Civ. Code 8§ 51(f), and the CDPgeeid. § 54(c). The plaintiffs’ motion is
granted as to the County’s lilibj for the gate counters undéirese laws, and the County’s
motion is denied.

4. California Government Code section 11135

“Cal. Gov. Code § 11135 is identical tetRehabilitation Acexcept the entity
must receive State financial assistant¢keaiathan Federal financial assistancB.K. ex rel. G.M.
v. Solano Cnty. Office of EAu667 F. Supp. 2d 1184, 1190-91 (E.D. Cal. 208&prdY.G. v.
Riverside Unified Sch. Dist774 F. Supp. 2d 1055, 1065 n.6 (C.D. Cal. 20ddmpare alsaCal.
Gov't Code § 11135(a) (“No person in the State dif@aia shall, on the basiof . . . disability,
be unlawfully denied full and equal access ® blenefits of, or be unlawfully subjected to
discrimination under, any program or activity that . . . receives any financial assistance fro
state.”)with 29 U.S.C. § 794(a) (“No otherwise qualifiedlividual with a disability . . . shall,
solely by reason of her or his disability, be exigdd from the participation in, be denied the
benefits of, or be subjected to discriminatunder any program or activity receiving Federal
financial assistance . . .."). For the reasons described aboveutheancludes the County
received state funding for the constian and operatioof the Airport.

The plaintiffs’ motion is granted as toetiCounty’s liability for the gate counters
under Government Code section 111&%] the County’s motion is denied.
1
1

i
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B. Emergency Evacuation Plan
1. Standing

The County challenges the plaintiffs’ stimg to assert any claims based on the
emergency evacuation plan. “It goes withsaying that those who seek to invoke the
jurisdiction of the federal courtaust satisfy the threshold regerinent imposed by Article Il of
the Constitution by alleging antaal case or controversyCity of L.A. v. Lyons461 U.S. 95,
101 (1983). The plaintiff must hawaiffered an injury in factLujan v. Defenders of Wildlife
504 U.S. 555, 560 (1992). This injury must bettbreal and immediate, not conjectural or
hypothetical.” Lyons 461 U.S. at 101-02 (1983) (citations and quotation marks omitted). A
plaintiff cannot establish congitional standing if the proposdédrm depends on the occurrenc
of “contingent future events that may not occuaascipated, or indeed, may not occur at all.’
Texas v. United State523 U.S. 296, 300 (1998) (citatis and quotation marks omitted).

The injury must also be causally conmgtto the conduct complained of; it mus
be “fairly traceable to the challenged actioiithe defendant, and not the result of the
independent action of some thpdrty not before the court.’Lujan, 504 U.S. at 560 (quoting
Simon v. E. Ky. Welfare Rights Qr426 U.S. 26, 41-42 (1976) (alterations omitted)). Finall
the relief requested must be “likelyd redress the claimed injuryd. at 561. “The party

invoking federal jurisdictiomears the burden of estahling these elementsld.

An association such as CFILC has standing to sue on behalf of its members|i

“(a) its members would otherwiseveastanding to sue in their owght; (b) the interests it seel
to protect are germane to the organization’s pwpasd (c) neither the claim asserted nor the
relief requested requires the participatof individual members in the lawsuitHunt v. Wash.
State Apple Adver. Comm’a32 U.S. 333, 343 (1977). The pastaispute only the first elemer
above, that the CFILC's individual meens have standing in their own right.

Here, the plaintiffs allege the Courgyemergency evacuation plan currently
imposes a disproportionate burden on themd, they allege the County currently makes no
reasonable accommodations. They do not complgnoteintial injuries ira future disaster.

Their claims here are immediate: they contdredcurrent plan, the plahe County has already
27
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prepared, violates statutes meant to protectlpawiph disabilities frondiscrimination. They
seek, among other remedies, injunctive and deolgratlief to require ta County to modify its
plan and eliminate these violationShould they achieve these rksutheir injuries would likely
be redressed, because the plans wouladpested. Plaintiffs have standing.

2. Federal Claims

As noted above, to establish a violation dafeTll, a plaintiff must show “(1) he is
a qualified individual with a disabili; (2) he was either excludedm participation in or denieg
the benefits of a public entity’s services, progranmsctivities, or was otherwise discriminated
against by the public entity; and (3) this exclasidenial, or discrimirtéon was by reason of his
disability.” Cohen 754 F.3d at 695. The court has concluded above that the plaintiffs have
established the County received federal fundindpénoperation of the Airport and Terminal B,
and therefore the plaintiff's ADA claims mergvith their Rehabilitation Act claimsSee
Weinreich 114 F.3d at 97&ukle 166 F.3d at 1045 n.11. Here,admve, the parties agree the
plaintiffs are qualified idividuals with disabilities or advate on behalf of quiéied individuals
with disabilities, and only the seconddathird elements remain in dispute.

The ADA “applies with equal force to fatlianeutral policies that discriminate
against individuals wh disabilities.” Cmtys. Actively Living Inge & Free v. City of L.A.
(CALIF), No. 09-0287, 2011 WL 4595993, at *12.0CCal. Feb. 10, 2011) (citingcGary v.
City of Portland 386 F.3d 1259, 1265 (9th Cir. 2004))T1$ challenge a facially neutral
government policy on the ground that it has a dejgampact on people with disabilities, the
policy must have the effect of denyingeaningful access to public serviceK'M. ex rel. Bright
v. Tustin Unified Sch. Dist725 F.3d 1088, 1102 (9th Cir. 2018¢rt. denied134 S. Ct. 1493
(2014),and cert. denied sub nom. Poway Umftech. Dist. v. D.H. ex rel. K.HL34 S. Ct. 1494
(2014). A policy may deny meaningful accessroposing a disproportionate burden on the
disabled.See Crowder v. Kitagaw8&1 F.3d 1480, 1485 (9th Cir. 1996). When a state’s poli
1
1
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discriminate in violation of the ADA, thstate must make reasonable modificafibizsavoid the
discrimination. Id. (citing 28 C.F.R. § 35.130(b)(7)).

A person may also sue independeifbiya reasonable accommodatidvicGary,
386 F.3d at 1259. “A plaintiff need not allege eitdisparate treatment or disparate impact ir
order to state a reasonable accommodation claidi.™Here, the plaintiffs raise claims both
arising from allegedly disproportionate bens and a failure forovide reasonable
accommodations.

Two federal district courts have cdnded that a municipal government may
violate the ADA and relatestate law by adopting emergey evacuation plans that
disproportionately burden the disableslee generally CALIR2011 WL 4595993Brooklyn Ctr.
for Indep. of Disabled v. Bloomberg (BCI®B0 F. Supp. 2d 588 (S.D.N.Y. 2013).

In CALIF, the plaintiffs alleged they had suffdrdiscrimination as a result of the
disabilities® because Los Angeles’s emergency evaenatlan did not address their unique
needs. 2011 WL 4595993, at *1. éfbourt agreed theit§'s emergency preparedness plan w;
a governmental program within the scappehe ADA and the Rehabilitation Actd. at *13. The
court also agreed the plan denied meaningfudsgto individuals with disabilities because it
“fail[ed] to address or provide for their unique needsl” The court granted the plaintiffs’
motion for summary judgment because they shathreglan included no provisions to “notify
people with auditory impairments cognitive disabilities of aemergency” or to “evacuate,
transport, or temporarily house individuals watisabilities during ormmediately following an

emergency or disasterltd. For example, the City plannedpeoovide mass shelter and care fo

¥ The terms “reasonable modificatioafid “reasonable accommodation” are
interchangeable heré&See McGary386 F.3d at 1266 n.3.

5 In CALIF, the plaintiffs were an individuatho suffered from a congenital condition
that required her to use a whaw®ir and a “private, non-proftommunity-based corporation
providing advocacy, resources, andividualized assistance people with disabilities.”ld.
at *11. The defendant also stipulated thasthplaintiffs would be designated as class
representatives of “all people withsabilities, as defined by the ADA” who are within the City
and the jurisdiction served by the City’s @ddunty’s emergency preparedness programs and
services.”d.

29
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residents forced to evacuate their homes, uCity did not know which of the 200 or so shelter
sites identified were accessilitepeople with disabilitiesld. at *14. The court rejected the
City’s argument that it could “malkad hocreasonable accommodations upon request” becayse
“[t]he purpose of the City’s emergency preparesdngrogram is to anticipate the needs of its
residents in the event of an emergencytanainimize the very type of last-minute,
individualized requests for assistancéd:

In BCID, the plaintiffs pled ADA, Rehabiation Act, and related non-federal
claims against the City of New York, largely along the same lines &AhH- plaintiffs. See
980 F. Supp. 2d at 595-97. In a detailed, post-beralotder, the courtancluded the plaintiffs
had established the City’s liability for severaltloéir claims. For example, the City had not
prepared a viable plan for evacuating people ditlabilities from multi-story buildings, had not
ensured the availability of accessible trantg@mn during an emergency, had not planned to
provide accessible emergency shelters to pespitedisabilities, and its communication plans
before and during emergencies did not enpeple with disabilities could obtain the
information they neededSee idat 643-56.

Here, the plaintiffs fault three aspectdlodé County’s plans. First, they argue the
plans do not sufficiently address the evacuatiopeople with mobility disabilities because
(a) the County does not plan htevevacuate them from theqge mover; (b) the County does
not adequately plan how to evacuate them dstaimways; (c) the @unty’s plans generally do
not identify and address their sgecneeds. Second, they argine County’s signs and overhead
paging system do not communicate enough infoonat allow them to understand what to d¢
and where to go in an emergency, for exampleretthe accessible emergency exits are, where
stair chairs are, and where to go for héeljird, they argue thed@inty’s plans include no
provisions to ensure (a) they dam transported away from the arpif necessary; (b) they will
be recovered and returned to the Terminal afteevacuation; and (c) they will be reunited with
their durable medical equignt, including wheelchairs.
1

i
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a) Exclusion from Physical Evacuation Plan

The County has not shown its plans to evacuate the people mover comply w
ADA and Rehabilitation Act. To evacuate the peaplover, passengers must use a pathway
wheelchair users cannot navigatighout assistance. Neitherdthe County presented evidend
it has trained its staff or anyone else to evacpatple with mobility disallities from the people
mover. The County’s planehefore disproportionally bueshs passengers with mobility
disabilities.

As for Terminal B in general, the Coyrftas presented evidence of its plan to
evacuate people with mobility disabilities, if nesary with assistance, @vpedestrian bridges
and down stairs and elevators. The unglied evidence shows the County has designated
specific locations in stairwells and near emanyeexits as places for people with mobility
disabilities to await assistanc&he parties also agree the Cgouhés anticipated the need to
transport people with mobility disabilities dowmistvays with stair chairs and on level surfacg
with wheelchairs, aisle chairs, and gurnel¢s.staff and first rggonders know where to find
them.

In BCID, the Southern District of New Yorpersuasively reasoned the “ADA da
not . . . require perfection.” 980 F. Supp. 2d at 641 (quatmted Spinal Ass'n v. Bd. of
Elections 882 F. Supp. 2d 615, 624 (S.D.N.Y. 2018pe als®8 C.F.R. 8§ 35.150(a) (“A publig

entity shall operate each service, program, or activity so that the service, program, or activ

when viewed in its entirety, is readily accessiblarid usable by individuals with disabilities.”).

The evidence described in the previous geaph shows the Countyfdan, in this limited
respect, does not deny the plaintiffs meaningfudess to evacuation services. The County h:
made plans to ensure people who caewacuate alone will receive assistance.

In other respects the Countytan inadequately accounts for the specific need
disabled patrons. The County has not takeneyigrof the likely number of mobility disabled
passengers to test its supply of stair chairgelbhairs, and gurneys. Given the County’s plag
to rely on these devices, it muso plan to have enough of them on hand. The County also

plans for disabled patrons to wait on firsspenders and expects first responders to make
31
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individual judgments, but éhnCounty has not shown thesestfiresponders receive training
specific to transporting people with disabilitigdeither has the County shown it specifically
reserves personnel to assist the disabledacweations. The County d®eot violate the ADA or,
the Rehabilitation Act by plannirtg rely on the discretion of fitsesponders, but it cannot rely
on this discretion without also ensuring somstfiesponders have both received appropriate
training and are designated to seek out and dhsislisabled. The Couyninust undertake effor{s
to anticipate the specific needf people with mobility didalities, train its personnel to
recognize and avoid common missteps, reduce thefiskors, and avoithe dangers associated
with the chaos of a true emergen&eeCALIF, 2011 WL 4595993, at *14 (finding a public
entity may not plan to makedi hocreasonable accommodatiamson request” when its
emergency preparedness program is designed taifzate the needs of its residents in the event
of an emergency” and “minimize . . . lastrate, individualized rguests for assistance”).
The County’s motion and the plaintiffs’ moti are therefore each granted in pajrt
and denied in pads described above.

b) Exclusion from Communication Plan

The County has not shown it is entitledudgment as a matter of law that its
communication plan complies with the ADA and Rahtation Act. It has provided no evidenge
of plans to communicate the locations of act#s®mergency exits, stair chairs, or other

emergency evacuation devices when an emergesey, iand it has providew) evidence of plan

[92)

to tell people with mobility disabilities whoilvhelp them or where to wait for help. By
providing specific plans for conumications to the general public but not to the mobility
impaired, the county’s plans disproportitels burden people with disabilities.

C) Exclusion from Recovery Plan

The plaintiffs have presented undisputettlemce that the County plans to relocate
the general public to areas tlaae comfortable and convenient Imats not anticipated the unique
needs of people with mobility disabilitiedef evacuation. The County also has planned to
recover and return the general palo the airport, but has nptanned specifically for recovering

and returning people with mobility diséibes. Although theCounty has ADA-accessible
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vehicles, it has presented no evidence offftats to ensure it will have enough when needed

The County has made no plans to ensure paghb depend on durable medical equipment wj

be reunited with their equipment, and it has maa@lans to provide appropriate substitutes o
accommodations for a person away from the Airport and without his or her equipment.

d) “By Reason of the Disability”

The undisputed evidence shows that in each instance described above, the
plaintiffs’ exclusion was “by reasaof” their disability. As inCALIF, the County’s emergency
preparedness plan is intended as a generat@n@rehensive plan to benefit the general publ
but its features do not adequately anticipateamaunt for the plaintiffsieeds as people with
disabilities. See2011 WL 4595993, at *14. Airport patronghout disabilitieface none of the
same shortcomings, and the plaintiffs htherefore shown they are disproportionately
vulnerable in an emergency. The parties’ motioeslaerefore granted in part and denied in g
as described above.

3. California Claims

As described above, violations of thghis of any person under the ADA are al
violations of the Unruh Act, CaCiv. Code 8§ 51(f), and the CDPH#., 8§ 54(c). Likewise, the
court concluded above that California Governir@ode section 11135 imposes the same bur
as section 504 of the Rehataition Act, and that the Countgceived state funding in the
construction and operation of the Airport and TieahB. The parties’ motions are therefore
granted in part and denied in part to the samtent as described in the previous section.

V. CONCLUSION

This order disposes of ECF Nos. 37, 48] &4. The plaintiffs’ motion for partia
summary judgment is GRANTED IN PARThad DENIED IN PART; the County’s motion for
partial summary judgment is likewise GRTED IN PART and DENIED IN PART:

(2) With respect to the gate countehg plaintiffs’ motionis granted, and the

County’s motion is denied,;

-

art
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(2) With respect to the emergency evacuation plan, the court orders as follows for

each claim, state and federal:
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(@) The plaintiffs’ motion is grantedhd the County’s motion is denied with
respect to the automated people mover evacuation plan, the plan for
communications during an emergenaygd aecovery plan as described in
this order; and

(b) Both parties’ motions are granted ingand denied in part with respect to
the County’s plans for actual phydiearacuation of the terminal as
described in this order.

IT IS SO ORDERED.

DATED: November 3, 2015.

UNIT TATES DISTRICT JUDGE
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