AT&T Mobility, LLC v. Yeager, et al.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

AT&T MOBILITY LLC, No. 2:13-cv-0007-KIM-DAD
Plaintiff,
V. ORDER

GENERAL CHARLES E. “CHUCK”
YEAGER (RET.); ED BOWLIN; CONNIE
BOWLIN; AVIATION AUTOGRAPHS,;
BOWLIN & ASSOCIATES, INC.; LAW
OFFICES OF JOANNA R. MENDOZA,
P.C.; DE LA PENA & HOLIDAY, LLP;
LESSER LAW GROUP,

Defendants.

On November 21, 2014, the court issuecbader on Parsons Behle & Latimer’'s
motion to enforce a settlement agreement betwitself and General Charles E. (“Chuck”)
Yeager (Ret.). Order Nov. 21, 2014, ECF No. 1B8that order the court concluded the
settlement agreement was enforceable and GeYeager bound if his then-attorney, R. Parke
White! had authority to enter it on his behaldl. at 5. Applying Califorra law, the court set ar]

evidentiary hearing on the question of Mr. Whitaighority, noting Gemal Yeager would bear

! The court granted Mr. White’s motion withdraw on January 14, 2015. ECF No. 145.

1

Doc. 164

=

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2013cv00007/248593/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2013cv00007/248593/164/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the burden to demonstrate Mr. White acted without autholdtyat 8—9. The hearing was
originally set for January 20, 2018, at 9, but was later reset for March 24, 2GEgMinute
Order, ECF No. 141; Minute Order, ECF N&1. On February 23, 2015, Victoria Yeager,

General Yeager's wife, filed ax parteapplication to intervene. ECF No. 162. Ms. Yeager's

D

request to intervene is primarily motivated by her desire to “participate fully in the evidentiary

hearing,” for example by “cross-examining witnessmlling witnesses, submitting evidence,
in opposing Parson Behle’'s Motion . . .Mem. P.&A. 2, ECF No. 162-1. Parsons Behle
opposed the request. ECF No. 163.
l. DISCUSSION

First, Parsons Behle opposes Ms. Yeagetgiest as procedurally impropéd.
at 2. Pro se litigants are held to the sataadard as those represented by a lawgeeE.D.
Cal. L.R. 183(a). Nevertheless, by long tramttifederal courts may afford unrepresented
litigants leniency in their filingsSee, e.gHaines v. Kerner404 U.S. 519, 520 (1972) (per
curiam);Fajeriak v. McGinnis493 F.2d 468, 470 (9th Cir. 197&prte v. Cnty. of MercedNo.
11-00318, 2014 WL 4745923, at *10 (E.D. Cal. S8Bt.2014). Because a motion noticed on
court’s civil law and motion calendar could nottimeely resolved before the evidentiary hearir
the court will consider Ms. Yeagerx parterequest and Parsons Behle’s opposition to it.

Second, Parsons Behle opposes the re@sasttimely and because Ms. Yeage
does not describe in which capacity she seeks/géion, or the property or transaction in wh
she claims an interest.

Federal Rule of Civil Procedure 24 goveintervention. First, intervention mayj

be mandatory:

[T]he court must permit anyone to intervene who ... claims an
interest relating to the property or transaction that is the subject of
the action, and is so situated tlik$éposing of the action may as a
practical matter impair or impede that movant’s ability to protect its
interest, unless existing parties adequately represent that interest.

Fed. R. Civ. P. 24(a). A court may also permit anyone to intervene who “has a claim or deg
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that shares with the main actioe@mmon question of law or factlt. R. 24(b). The Ninth

Circuit has distilled these gqairements for Rule 24(a):

(1) [T]he application for intervention must be timely; (2) the
applicant must have a ‘significantly protectable’ interest relating to
the property or transaction thattlee subject of the action; (3) the
applicant must be so situated thta¢ disposition othe action may,

as a practical matter, impair or pede the applicant’s ability to
protect that interest; and (4) the applicant’'s interest must not be
adequately represented by the existing parties in the lawsuit.

Sw. Ctr. for Biological Diversity v. Bey@68 F.3d 810, 817 (9th Cir. 2001). The court’s decis
on an application to intervene is “guided priityaby practical and equitde considerations, ang
the requirements for intervention are brgadterpreted in favoof intervention.”United States
v. Aerojet Gen’l Corp.606 F.3d 1142, 1148 (9th Cir. 2010) (citation omitted).

In addition, any motion to intervene “niugate the grounds for intervention anc

be accompanied by a pleading that sets out the dadefense for which intervention is sought.

Fed. R. Civ. P. 24(c). The Ninth Circuit hasivea this requiremerdnd “approved intervention
motions without a pleading where the courswagherwise apprised of the grounds for the
motion.” Beckman Indus. v. International Ins. C#66 F.2d 470, 474 (9th Cir.1992). Failure t
attach a pleading is “a ‘puretgchnical’ defect which does notiét in the ‘disregard of any
substantial right.”” Westchester Fire Ins. Co. v. Mendg25 F.3d 1183, 1188 (9th Cir. 2009)
(citation omitted). Ms. Yeags request, althoughléd without a pleading, sufficiently informs
the court of its grounds, and will not be deniedtfos technical failure alone. Ms. Yeager may
adopt General Yeager’s pleadiin this matter as her own.
A. Timeliness

“Intervention, both of right and by pamission, can occur only ‘[o]n timely

motion.” Peruta v. Cnty. of San Diegé71 F.3d 570, 572 (9th Cir. 2014) (quoting Fed. R. Cj

P. 24(a)—(b)). A motion’s timelirss is evaluated in terms of “Ythe stage of the proceeding 3
which an applicant seeks to intervene; (2) theuglieg to other partiesind (3) the reason for ar
length of the delay.”ld. (quotingUnited States v. Alisal Water Cor370 F.3d 915, 921 (9th
Cir. 2004)). “Mere lapse of time alone is not determinativériited States v. State of Or.
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745 F.2d 550, 552 (9th Cir. 1984). The most imporacior in considering timeliness is “the
issue of prejudice to the existing partiesl”

The first and third factors, the stagkthe proceedingral the reason for and
length of the delay, suggest Ms. Yeager’s reqisashtimely. This case was filed in January
2013, Compl., ECF No. 1, General Yeager s@aved the same month, ECF No. 11, and
answered the complaint in February 2013. BMOF-16. Parsons Behle moved to intervene on
December 5, 2013, ECF No. 72, and its mow@s granted on April 11, 2014, ECF No. 91,

approximately ten months ago. Parsons Behle moved to enforce the settlement agreeme

Nt on

October 10, 2014, nearly five months ago. As nateave, the court has already determined the

settlement agreement is enforceable if Mr. White &athority to settle thcase. Ms. Yeager hé

provided no explanation for hdelay other than noting Mr. White’s motion to withdraw was

granted in mid-January of this year. Mem. P.&AGeneral and Ms. Yeager’s interests in this

case have not changed with Mr. White’s withdrawal.

The second factor, prejudice to other @atweighs in favor of Ms. Yeager's
request. The court is aware of no delay Msader’s intervention wodlcause. The focused
hearing probing a narrow question will goi@ard on March 24, 2015, itk or without her
presence. Parsons Behle has described no spe@judice it will suffer or delay that could
result, relying instead on geaadized speculation that hert@nvention will “interrupt the
resolution of the one remaining issue [and] wiiduly delay and prejudice the adjudication of
original parties’ rigts.” Resp. Mot. Itervene 2:17-18, ECF No. 163.

On balance, although Ms. Yeager's requeas$ delayed, there is no clear prejud
Parsons Behle will suffer shouldrirequest be granted. It isnely for purposes of Rule 24.

B. Significantly Protectable Interest

This inquiry is a practical oneBerg 268 F.3d at 818. Ms. Yeager need not
establish a specific legal equitable interestild. The interest is usually sufficient if “protectab
under some law” and that interest is relateth&claims at issue ihe existing litigation.
Wilderness Soc’y v. United States Forest S&30 F.3d 1173, 1779 (9th Cir. 2011) (internal

citation and quotation marks omitted).
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Here, Ms. Yeager's contractual rigltsuld be impaired if the settlement
agreement is enforced. The text of thgteement identifies her as a “Part§ageEx Parte
Request Intervene, Ex. A, at 1, ECF No. 163t4.paragraph 4 includesrelease: “Except for
the obligations created hereunder the Parties . . . herebyrapletely release and forever
discharge one another . . . fromyaand all actual or potential claims. and any and all actual ¢
potential causes of action of any type . . Id” Ex. A, 1 4. Ms. Yeager’s interest is sufficiently
protectable to satisfy this prong.

C. Protection of the Interest

Rule 24 requires the proposed intervetooshow that resolution of the action m:
practically impair her abilityo protect her interestCalifornia ex rel. Lockyer v. United Stafes
450 F.3d 436, 442 (9th Cir. 2006). “If an absenteeid be substantially affected in a practic
sense by the determination made in an actigne[should, as a general rule, be entitled to
intervene.””Berg, 268 F.3d at 822 (quoting Fed. R. Civ2R.advisory committee’s notes to
1966 amendment). Here Ms. Yeager's rights watspect to any claim against Parsons Behle
could be impaired if the s&tnent agreement is enforced.

D. Existing Adeguate Representation of the Interest

Proposed intervenors generally have albmwsden to show thdheir interests are
inadequately representedrakaki v. Cayetand24 F.3d 1078, 1086 (9th Cir. 2003). Courts

consider the following three factorsdeciding whether the burden is met:

(1) [W]hether the interest of a present party is such that it will
undoubtedly make all of a @posed intervenor's arguments;
(2) whether the present party ispedle and willing to make such
arguments; and (3) whether a proposed intervenor would offer any
necessary elements to the geeding that other parties would
neglect.

Id. (citing Cal. v. Tahoe Reg’l Planning Agen@&®2 F.2d 775, 778 (9th Cir. 1986)). “The mog
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important factor in determining the adequacy giresentation is how the interest compares with

the interests of existing partiesld.
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Here, General Yeager’s legal interastdude each ofitose asserted by Ms.
Yeager? She has made no effort to show otherwiler request is instead based on General
Yeager’s incapacity to represdmdr interests without an attornegaeneral Yeager is 92, and at|a

recent status conference appeared unable to amswam of the court’'s questions. All things

considered, the court cannot conclude he is “capable [of] and willing” to assert arguments jon Ms

Yeager’s behalf, assuming he tiones to represent himself.

Il. CONCLUSION

Ms. Yeager'sex parterequest to intervene is GRAKD IN PART, subject to the
following limitations:
First, this order makes Ms. Yeager a paotyhe litigation and entitles her to assert

defenses on her behalf. She may not assert defensgeneral Yeager's bdhar speak for him

He remains a party to this action and is notesented, and must therefore appear and present his

case personallySeeE.D. Cal. L.R. 183(a) (“Any indidual who is representing himself or

herself without an attorney rauappear personally or by courtesy appearance by an attorne

~

admitted to the Bar of this Court and may not deke¢faat duty to any other individual, including
husband or wife, or any other party on theeaide appearing viibut an attorney.”).

Second, in light of the court’s prior detanation that the settlement agreement|is

conditionally enforceable, Order Nov. 21, 2014, EGF N39, Ms. Yeager's defense is limited fin
the same way General Yeager’s is, to evidehaeMr. White lacked authority to enter the
agreement.
IT IS SO ORDERED.
DATED: March 3, 2015.

UNIT TATES DISTRICT JUDGE

% The text of the settlement agreent appears to assign Generaayer obligations in addition o
those of Ms. YeagerSeeMem. P.&A. Ex. A, T 2 (“Gen. ¥ager—not Ms. Yeager—"“agrees tp
pay Parsons Behle the total sum of SixtyeFThousand Dollarsp65,000) (the ‘Settlement
Funds’) through the disbursemeot funds deposited with the Cdadoy AT&T in the Interpleade
Action, such Settlement Funds to bédpaithin thirty (30) days.”).
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