AT&T Mobility, LLC v. Yeager, et al.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

AT&T MOBILITY LLC, No. 2:13-cv-0007-KIM-DAD
Plaintiff,
V.

GENERAL CHARLES E. “CHUCK’
YEAGER (RET.), et al.,

Defendants.

GENERAL CHARLES E. “CHUCK” No. 2:14-cv-2544 KIM DAD
YEAGER (RET.), et al.,

Plaintiffs, ORDER

V.
PARSONS BEHLE & LATIMER, et al.,

Defendants.

General Charles E. “Chuck” Yeager (Retnd Victoria Yeager, his wife, are
parties in both cases captioned abdwst, the interpleader cas&T&T Mobility LLC v. Yeager,
et al, No. 13-0007 (E.D. Cal. filed Jan. 2, 2018hd second, the malpractice caseager et al.

Doc. 204

v. Parsons Behle & Latimer et aNo. 14-2544 (E.D. Cal. filed Oct. 1, 2014). Those cases sphare
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a third case as a common ancest@ager v. AT&T Mobility, LLONo. 07-2517 (E.D. Cal. filed
Nov. 21, 2007), the AT&T case, which involv€eneral Yeager’s right of publicity.

On June 5, 2015, the Yeagers each mbf@dmy recusal from Case No. 13-007
ECF No. 195, and Case No. 14-2455, ECF No.T&y rely on 28 U.S.C. 8§ 455 and argue fo
recusal on four grounds: (1) bias as a resulbatarrent assignment of the three related case
identified above; (2) bias based on a connedtidhatherine O’Neal, a member of the Lesser
Law Group; (3) bias based on an associatidh wndrew Stroud; an) anticipatory bias
because the Yeagers inteiodcall me as a witness in the pending interpleader and malpracti
cases. On July 10, 2015, plaintiftHimervention Parsons Behle & tumer, PLC filed a respons
ECF No. 201. Also on July 10, 2015, the Bowlin defendditési an opposition and evidentiar
objections. ECF No. 202. Having determinegl iimatter appropriate for resolution without a
hearing, and having carefullpesidered the issues presat) | deny both motions.

l. BACKGROUND

A. The Three Related Cases

The three related Yeager cases shagearled history. In November 2007,
General Yeager filed a complaint in this coatteging AT&T Mobility LLC and others had use
his name to promote its products without hisngesion. Case No. 07-2517, ECF No. 1. At th
time, a different judge, now retired, preside@othe case. John Zarian and Kennedy Lywa (
hac vicé of Parsons Behle & Latimeepresented General YeadeThe defendants were
represented by Andrew Stroud, Yale Levwpso(hac vicg, Whitney Furmangro hac vice,
Ronald Kohut, and Laura HoopiSeeCase No. 07-2517, ECF Nos. 7, 10, 11, 107.

! Pending my determination of General Yeageompetency, | consider his motion as
he has prepared and filed it himself, althoughvehaised a doubt about his ability to do so.

%2 The Bowlin defendants include Connie Bmyindividually and as executor of the
estate of her deceased husband Ed Bowlimgthon Autographs, and Bowlin & Associates.

% General Yeager was also representaattagr times by several other attornegeeCase
No. 07-2517, ECF Nos. 1 (Robert Eliason and Norrilorrison 1V), 31 (pro se), 34 (Steven
McDonald), 73 (Charles Harder), 84 (pr9,s89 (Joanna Mendoza), 95 (pro se), 106 (John
Zarian), 306 (pro se).
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Before trial, the defendants moved for summary judgment, Case. No. 07-2517,

ECF No. 48, and the prior judge dentlé motion, Case. No. 07-2517, ECF No/66was

assigned to the case in 2011, Case. No. 07-21F,No. 91, and in July 2011, the defendants

moved for reconsideration of summary judgmérase. No. 07-2517, ECF No. 98. | denied the

motion, Case No. 07-2517, ECF Nos. 104, 110, and thepcaseeded to trial. The jury award
General Yeager $135,000, Verdict, Case No28¥7, ECF No. 227, and | then granted Gene
Yeager’'s motion for attorneys’ fees ataits in the amount of $173,585.72, Case No. 07-2517,
ECF No. 270.

In January 2013, AT&T, represented bgriald Kohut and Laura Hoopis, filed g
complaint in interpleader, depbsg the funds awarded witheéhcourt. Case No. 13-0007, ECK
No. 1. AT&T's complaint described severalvarse claims to that money, including from
General Yeager, Connie and Ed Bowlin, Joaveadoza, De la Pena & McDonald, LLP, and the

Lesser Law Groupld. at 2—3. Parsons Behle also interveard asserted a claim derived fror

=]

unpaid legal fees incurred during trial otAT&T case. Case No. 13-0007, ECF No. 91.
Without objection, the interpleadesas related to the case previouslgd and reassigned to me.
Case No. 13-0007, ECF No. 53. AT&T was dismissed. Case No. 13-0007, ECF No. 65.

A new trial very nearly began on thee dispute between Parsons Behle and

General Yeager, but four days before the trial, General Yeager and Parsons Behle notified the

court they had settled, and til was vacated. Case No. 13-0007, ECF No. 127. At the time,
General Yeager was represented by yet anatit@mey, Parker White. Case No. 13-0007, ECF
No. 100. General Yeager refugedsign the settlement agreemédraywever, declaring he had not

agreed to its terms, and Parsons Behle sougbitder enforcing the agement. Case No. 13-

0007, ECF No. 128. Parker White withdre@ase No. 13-0007, ECF Nos. 129, 145. | found the

settlement agreement would be enforceableritétaVhite had possessed authority to enter into

* The court granted the defemdsi motion for a certificatef appealability, Case No. 07}
2517, ECF No. 75, but the Ninth Circuit denied plegition for permission to appeal, Case No.
07-2517, ECF No. 76.

> The award was later supplemehteCase No. 07-2517, ECF No. 305.
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it on the Yeagers’ behalf, and set an evidegthearing on that quigsn. Case No. 13-0007,
ECF No. 139. After Mrs. Yeager intervened, Case No. 13-0007, ECF No. 164, the court h
hearing on March 24, 2015, Case No. 13-0007, EGF1N7, at which Parker White testified,
General Yeager represented himsel drs. Yeager represented herself.

General Yeager's demeanor and behaatdhe evidentiary hearing raised
substantial questions in my mind about his compef to continue withut representation, and
ordered the parties to submit bs¢o respond to the suggestitrat a hearing on that question
was required. Case No. 13-0007, ECF No. 16% fdrties submitted responsive briefs, and
then held a hearing to determine whether Générager would consent to the appointment of
guardian ad litem. Case No. 13-0007, ECF No. 1®3he hearing, General Yeager was unal
to respond cogently to most of my questions.

In the meantime, the Yeagers had filecbaplaint in state court alleging Parsor
Behle was liable for legal malpractice. SeéaNo. 14-2544, ECF No. 1 (filed Oct. 1, 2014). Th
malpractice case was removed to this court, réleiehe other two cases, and reassigned witl
objection to me. Cads¢o. 14-2544, ECF No. 7.

B. Katherine O’Neal

The Yeagers aver that an attorneyrfor husband and mother-in-law is a partneg

in a law firm for which a Katherine O’Neal senas“Of Counsel.” They say Ms. O’Neal alsq i

a member of one of the many law firms identified as a defendant in Case No. 13-0007,
specifically the Lesser Law Group. In support & representations, Mrs. Yeager has filed
declaration attaching copies gdges she identifies as appeammghe internet web sites for the
two law firms and showing Ms. O’Neal’s professibhegraphies. Mrs. Yeager also attaches
printout of a docket for a case filed in Sacesmto Superior Court in October 2007 and naming
the North Sacramento Land Company, my hadend mother-in-law and two others as
defendants. The docket shows my husbambraother-in-law represited by a “Martin H.
Dodd.” It also shows the case was setdad dismissed with prejudice in July 2008.

For the purposes of this motion, the cqauts aside whethehe exhibits Mrs.

Yeager provides are properlythanticated and, in thaterests of transpancy, takes them at
4
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face value. Having reviewed them carefully, herehat | can say: My husband is currently the
President of the North Sacramento Land Comparsyyuther previously served in that positign.
| have no financial interest in the Company, dondchot participate in aésion-making related to
its operations or any litigation it facesdad at times overhear my husband discussing his

business, typically after houradat times when he is oretiphone to other parties whose

identities | usually do not know. Until revieng the Sacramento Superior Court docket Mrs.
Yeager provides, | do not recallenknowing the Company had besred in the case identified
on the docket. | also do not recall knowing tin@ Company ever retained an attorney named
Martin Dodd. Nor do | recall ever knowing otenacting with Ms. O’NMal. | do not mean to

suggest Mr. Dodd and Ms. O’Neal are not memorabige have met it is entirely my memory

that fails me. The Yeagers indicate, as of thegf of their motions to recuse, they intend to ca
Ms. O’Neal as a witness in bopending cases. Ms. O’'Nealshaever made an appearance in
Case No. 13-0007 as a member of the Lesser Lawgnor is she identified on the pleadings.
All appearances for that defendant have been made by Donald L8ss&ase No. 13-0007,
ECF Nos. 15, 42, 43, 70, 85. The Lesser Law Gronpts defendant, or identified in any way,
in the Yeagers’ malpractice action against Parsons Behle.

C. Andrew Stroud

The Yeagers’ motions note, correctlyath worked as an Associate at the

Sacramento office of Orrick, Herrington & Sutcliffe LLP from 1995 to 2000, at the time Andrew

Stroud was a more senior Assatel. During that time, inb@ut 1996, | was assigned to work
with Mr. Stroud, and other attorrgyon a common law trademark caSalifornia Journal v. The

Wall Street Journal.l also was assigned to work with MBtroud as part of the litigation team i

=)

other cases as well.

The Yeagers also note that Mr. Strardd | are both Charter Members of the
Eastern District Historicabociety, which was formed wor about 2001. Mrs. Yeager's
declaration attaches a list of &ker Members, which includes aifK J. Mueller,” the form of
my name | used in law practice. To the besngfrecollection, the District Judge and attorneys

who formed the Historical Sociesent a letter at the time meany if not all members of the
5
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Eastern District bench and bar, inviting thenbézome Charter Members. | recall responding
that letter by joining the Society, a mattercompleting a simple form and writing a check. 1g
not recall ever discussirige matter with Mr. Stroud.

The Yeagers further note, correctly, thMat Stroud serves on the Board of
Directors for the Sacramento Federal Judicibatary and Learning Ceat Foundation, on which
| serveex officiq as a nonvoting member. | do on occasion discuss the business of the
Foundation with Mr. Stroud dirélg; | also attend Board meetings whenever | can.

The Yeagers also say that Mr. Stroundl & “socialize togetér,” referencing a
retirement ceremony for another judge of the ttarrwhich | served as emcee, and during wh
Mr. Stroud made a presentation. | recall emugéne ceremony, attended by hundreds of pe
my memory refreshed, | recall thdt. Stroud presented the retiripnglge with a piece of art.
While | do not consider the judicial retirementava prime example of 8sializing together,” |
have in fact socialized arccasion with Mr. Stroud, and | do consider him a friend.

The Yeagers further note that Mr. Strouttaded my confirmation hearing befo
the Senate Judiciary Committee on April 2610, where | introduced him as a “former
colleague,” in the course of introducing a numbikeother persons also attendance.

Finally, the Yeagers note thilr. Stroud was an attorney the underlying case @
Yeager v. AT&TCase No. 07-2517, which was reassigned to me in January 2011, after my
appointment as a District Judge. As noted ablodig in fact preside over that case through th
trial and jury verdict on June 8, 2012, and alsodhed all post-trial motions and matters. Mr.
Stroud’s name appeared on pre-trial pleadingsaduhe time | presided over that case; a revi
of the docket suggests his firm served as looahsel while lead counsel hailed from elsewhe
in California. The docket of the case at$émws the following: IrDctober 2011, | adopted
findings and recommendations from the magistrate judge denying a motion for reconsider
Mr. Stroud had filed. ECF No. 110Mr. Stroud appeared afiiaal pretrial conference in
November 2011. ECF No. 112. He filed a dedlarain support of defendants’ motions in
limine, and oppositions to the Yeagers’ motions in limine. ECF Nos. 127, 136, 148e&Also

ECF Nos. 160-163. Mr. Stroud dwt appear at hearing on the motions in limine, although
6
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associate from his firm did. ECF No. 167. | ultimately ruled on the motions in limine, granting

some, denying some, sometimes in whole or in BeeECF No. 204. Mr. Stroud did not assi
in trial of the case; his associate attended thleatnid played a bit part, am apparently as local
counsel. After trial, at which Geral Yeager prevailed in part, M3troud filed a declaration in
opposition to an award of attorneyées; lead counsel litigatedetfiees motions. ECF Nos. 25
252. | ultimately granted in pdie Yeagers’ attorneys’ motion fees and costs. ECF No. 27

As noted, AT&T has deposited the amount awaidete interpleader action, Case No. 13-00

At no time during litigation of the underlying casgase No. 07-2517, or the litigation of any of

the related cases have | discusaey aspect of any case the parties involved with Mr. Stroud

This is consistent with the judalicanons | follow, and is my stdard practice in all cases before

me, including cases in which my association widhrtsel is equivalent tine association | have
had and continue to have with Mr. Strouskee generallfCode of Conduct for United States
Judgescf. Cheney v. U.S. District Cou&i4l1 U.S. 913, 915 (2004) (Associate Justice’s acco
of hunting trip with Vice President, during whi¢[o]f course we saidhot a word about the
present case”).

D. Intent to Call Me As A Witnhess

The Yeagers’ motions to recuse provide tinst and only generalized notice to 1
that they intend to call me as @&ness in the two pending cases.

I. APPLICABLE LAW

Section 455(a) of title 28quires a judge to disqualiherself “in any proceeding
in which [her] impartiality might reasonably ljeestioned.” “The goal of section 455(a) is to
avoid even the appearance of partialitifjeberg v. Health Servs. Acquisition Caorg86 U.S.
847, 860 (1988) (citation and quotation marksttad). The judge must “ask ‘whether a
reasonable person with knowledgeatifthe facts would concludéat the judge’s impartiality
might reasonably be questionedUnited States v. Holland19 F.3d 909, 913 (9th Cir. 2008)
(quotingClemens v. U.S. Dist. C428 F.3d 1175, 1178 (9th Cir. 2005)). This “reasonable
person” is not “hypersensitive or unduly suspicious” but rather a “well-informed, thoughtful

observer.”Id. (quotation marks and citation omitted). dih, a judge must “be and appear to bs
7
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impartial,” but judges must not “recuse themselweless required to do so, or it would be too
easy for those who seek judges favégdb their case to disqualifhdse that they perceive to b
unsympathetic merely by publicly gstioning their impartiality.”Perry v. Schwarzenegges30
F.3d 909, 916 (9th Cir. 2011).

In addition to avoiding the appearance attiadity in general, certain specific
circumstances also require recusaee28 U.S.C. § 455(bkee alsdPreston v. United States
923 F.2d 731, 734 (9th Cir. 1991) (“Section 455(a) ec®earcumstances thappear to create a
conflict of interest, whether or nttere is actual biasSection 455(b) covers situations in whic
an actual conflict of interest exists, even #grihis no appearance of one. Section 455(b) alsc
describes situations that create an apparent cgrifécause it provides examples of situations
which a judge’s impartiality might reasonglile questioned pursuatio section 455(a).”

(citation, emphasis, and quotation marks omitteByr example, a judge must disqualify hersg

(1) Where [she] has a personal boagrejudice oncerning a party

(2) Where in private practice [she] served as lawyer in the matter in
controversy, or a lawyer withtvam [she] previously practiced law
served during such associationsdawyer concerning the matter, or
the judge or such lawyer has beematerial witness concerning it;

(5) [She] or [her] spouse, or a person within the third degree of
relationship to either of them, or thepsuse of such person: (i) Is

a party to the proceeding, or afficer, director, or trustee of a
party; ... [or] (iv) Is to th judge’s knowledge likely to be a
material witness in the proceeding.

28 U.S.C. § 455(b).
Motions to recuse must be filed in a timely fashiémeston 923 F.2d at 732-33
Otherwise judicial time and resources may be edsind litigants may use motions to recuse

strategic purposedd. at 733. No per se rule dividesiely from untimely motions, but the

® «[T]he degree of relationship is calculated according to the civil law system.” 28 U.

§ 455(d)(2). According to that system, as reft\Veere, parents and chiéh are related in the
first degree.Njie v. Lubbock Cnty., TeX299 F. Supp. 858, 862 (N.D. Tex. 1998) (citing 23 A
Jur. 2d Descent and Distribution § 55 (1988jffd, 200 F.3d 816 (5th Cir. 1999) (per curiam).
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standard is one of reasonai®ss: “recusal motions should filed with reasonable promptness
after the ground for such a motion is ascertainéd.” While the Yeagers’ motions come quite
late in the game, and the information they presembisiew and in some instances is quite ste
exercise my discretion to consideetimerits of the arguments they make.

The decision to recuse or not itself isexercise of discretion, and one | do not
take lightly. United States v. Johnsp®10 F.3d 1138, 1147 (9th Cir. 2010).
1. DISCUSSION

A. Bias as a Result of Presiding over Related Cases

The Yeagers have cited no authority fagitrargument that | must recuse myself

in light of my assignment to all three of tfedated cases. Neither am | aware of any such
authority. The cases were related following thecpdure described in the Local Rules and in
effort to avoid duplication of effort, and tloeders relating the casdsew no objections or
motions for reconsideration.

B. Katherine O’'Neal ad the Lesser Law Group

The Yeagers also cite no authority, ageom pointing to section 455, in support
of their position that Ms. O’Neal, who fimever appeared in any of the relatedgercases, has
a purported connection to an attorney who appigreandled a case seven to eight years ago
my husband’s company, my husband and his modimek therefore | must recuse. While sectic

455(b)(5) mentions a judicial spouse, the spougbeoperson related to the spouse must be &

party to the proceeding currently before the judioféicer for the suggestion of recusal to arisg.

See28 U.S.C. § 455(b)(5xkee also, e.gln re Specht622 F.3d 697, 699 (7th Cir. 2010)
(“[Section 455(b)(5)(i)] applie only to the relation betwe@njudge and a party.”). The
suggestion that Ms. O’Neal qualifi@s a potential material wisgwith respect to any of the
Yeagercases has no basis in the imf@ation before the court.

C. Andrew Stroud

The Yeagers apparently rely on the languaigeection 455(b)(2) in arguing that
my professional association and friendship With Stroud requires reculsaBut none of the

facts provided above fits the striotgrdelineated in the statutendver served as a lawyer in ar
9
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of the three relatedeagercases. Mr. Stroud did not seras a lawyer in any of théeagercases
during the time we practiced togethat the Orrick firm, more #n fifteen years ago. Mr. Strou
has served solely as one attormeyhe underlying right of puieity action; he is not a party
himself and has not been a “material withes<irg aspect of the case such that his testimon
can reasonably be requirédNor am | able to identify any lnér factors or conderations that
counsel in favor of recusal.

While Mr. Stroud is a friend, our friendghhas not prevented me from observir
the judicial canons designed to pa& a judge’s impartiality anddependence. It certainly hg
not stood in the way of my letting the chips fahere the law requires, deciding quite a numb
of questions presented to meaatst Mr. Stroud’s client and ifavor of the Yeagers. The
suggestion to the contrary calls to mind the obsemvaf a much more elewed Article Il judge
held to somewhat different standards: “If iteasonable to think that[federal judge] can be
bought so cheap, the Nation is in degpeuble than | had imaginedCheney541 U.S. at 929
(Scalia, J.). Here, | am a federal trial judge any jurisdiction is th&astern District. Having
carefully considered the questions presented &ypé&mnding motions, | am as certain as | can [
that the District is not in sudinouble as th&eagers suggest.

D. Testimony as a Witness in this Case

A judge may not testify in a trial over which she presides. Fed. R. Evid. 605
Yeagers do not describe any bases for callingien@ “material witnesginder section 455(b)(2
or identify what type of proceeding would alldor eliciting testimony. They have described T
facts that would lead a reasonable observer to question mytiafipgrand | am unaware of any
facts that render me unable to continue to dettidse cases fully and fairly. | have no person
bias or prejudice with respect to either of Wemagers, as | believe is clear from an objective
review of the dockets of the @ssover which | have presidadd continue to preside. |

recognize my duty to recuse when | cannot parfory job as a judge with the independence ¢

" Mr. Stroud probably would not kia been qualified to serve as a witness in that case.

SeeCal. R. Prof’l Conduct 5-210 (generally proiing members of the California bar from
serving as “an advocate before a jury vhiall hear testimony from the member”).
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impartiality required by Articlell of the Constitution.At the same time, | am keenly aware of
the duty not to recuse unless recusal is required by the canon® dan .tHf | were to recuse
simply because the Yeagers have challengedoteyas their presiding judge, | would be
endorsing a form of reverse job-shopping thatfiélgeral courts abhor. This | decline to do.

V. CONCLUSION

The motions are DENIED. This ordesadves ECF No. 195 in Case No. 13-00
and ECF No. 38 in Case No. 14-2455.

IT IS SO ORDERED.
DATED: July 21, 2015.

UNIT TATES DISTRICT JUDGE
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