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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHELE I. HARRINGTON, No. 2:13-cv-0052 AC
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (*Commissioner”) denying her application for aripd of disability and disability insurance
20 | benefits (“DIB”) under Title 1l of the Social Seatyr Act (“the Act”). The parties’ cross-motions
21 | for summary judgment are pending. For the read@tsissed below, th@art will grant in part
22 | plaintiff's motion for summary judgmentd deny the Commissioner’s cross-motion for
23 | summary judgment.
24 PROCEDURAL BACKGROUND
25 Plaintiff filed an application for DIB irseptember 2009, allegingsability beginning on
26 | April 24, 2009. Administrative Record (“AR)22-25. Plaintiff's application was denied
27 | initially and again upon reconsideration. AB-82, 84-88. On May 11, 2011, a hearing was held
28 | before administrative law judge (“ALJ”) JeanRerins. AR 41-69. Plaintiff appeared with
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attorney representation at the hearing, at whiehestd a vocational experstéied. See id. In a

decision dated July 18, 2011, the ALJ found thamngifiihas not been under a disability within
the meaning of the Act. AR 10-21. The ALJ mdde following findings (ttations to 20 C.F.R.

omitted):

1. The claimant meets the insustdtus requirements of the Social
Security Act through December 31, 2013.

2. The claimant has not engaged in substantial gainful activity
since April 24, 2009, the alleged onset date.

3. The claimant has the followingevere impairments: bilateral
shoulder severe rotator cuff tendonitis, cervical spine sprain,
bilateral shoulder impingement reyrome, status-post bilateral
shoulder arthroscopic surgery, damadjustment disorder with
depressive features.

4. The claimant does not have ampairment or combination of
impairments that meets or medically equals one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1.

5. After careful consideration tthe entire record, the undersigned
finds that the claimant has ethresidual functional capacity to
perform light work as defied in 20 CFR 404.1567(b) except
occasionally perform overhead reaching and frequently perform
postural activities, handling, fingeg, and feeling. Mentally, she
has the ability to make judgmenunderstand, remember, carry out
detailed work but not complexstructions and had no limitations

in responding appropriately to usweork situations and interacting
appropriately with supervisorsp-workers, and the public.

6. The claimant is unable to perform any past relevant work.

7. The claimant was born on May 21, 1970 and was 38 years old,
which is defined as a youngedimidual age 18-49, on the alleged
disability onset date.

8. The claimant has at least glhischool education and is able to
communicate in English.

9. The claimant has acquired waills from past relevant work.

10. Considering the claimant’'s age, education, work experience,
and residual functional capacitthe claimant has acquired work
skills from past relevant work that are transferable to other
occupations with jobs existingn significant numbers in the
national economy.

11. The claimant has not been undalisability, agdefined in the
Social Security Act, from ApriR4, 2009, through thdate of this
decision.

AR 10-21.
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Plaintiff requested review of the ALJ'sasion by the Appeals Council, but the Counc
denied review on November 16, 2012, leaving the ALJ’s decision as the final decision of tf
Commissioner of Socialegurity. AR 1-6.

FACTUAL BACKGROUND

Born on May 21, 1970, plaintiff was 38 years oldthe alleged onset ieof disability
and 40 years old at the time of the administrativeihgarPrior to the onsetf disability, plaintiff
worked for 14 years as a dental hygienist. AR 45.

LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings

of fact are supported by substahevidence in the record attte proper legal standards were

applied. _Schneider v. Comm’r of the S&ec. Admin., 223 F.3d 968, 973 (9th Cir. 2000);

Morgan v. Comm’r of the Soc. Sec. Admin., 163d 595, 599 (9th Cir. 1999); Tackett v. Apfe

180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive._See Miller v. Heckler, 770 F.245, 847 (9th Cir. 1985). Substantial evidence is

more than a mere scintilla, but less thaneppnderance. Saelee v. Chater, 94 F.3d 520, 521

Cir. 1996). “It means such evidence as aorable mind might accept as adequate to suppor

conclusion.”_Richardson v. Perales, 402 B89, 401 (1971) (quoting Consol. Edison Co. v.

N.L.R.B., 305 U.S. 197, 229 (1938)). “While inferences from the record can constitute
substantial evidence, only those ‘reasonably dricam the record’ will suffice.”_Widmark v.
Barnhart, 454 F.3d 1063, 1066 (%ir.2006) (citation omitted).

Although this Court cannot suliste its discretion for that of the Commissioner, the

Court nonetheless must review the recordabale, “weighing both th evidence that supports

and the evidence that detracts from the [Commigsis] conclusion.”_Desrosiers v. Sec' y of

Health and Hum. Servs., 846 F.2d 573, 576 (@tl1988); see also Jones v. Heckler, 760 F.2

993, 995 (9th Cir.1985).
“The ALJ is responsible for determiningredibility, resolving conflicts in medic:

testimony, and resolving ambiguities.” EdlundViassanari, 253 F.3d 1152, 1156 (9th Cir. 20
3
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(citations omitted). “Where the evidence is subépto more than one rational interpretati
one of which supports the ALJ’s decision, #keJ's conclusion must be upheld.” Thomas
Barnhart, 278 F.3d 947, 954 (9th Cir. 2002). Heevethe Court may review only the reas
stated by the ALJ in his decision “and may affirm the ALJ on a ground upon which he did
rely.” Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); see daXmnett v. Barnhart, 340 F.:

871, 874 (9th Cir. 2003).
The court will not reverse the Commissioner’s decision if it is based on harmless

which exists only when it is “cledrom the record that an ALJ’s error was ‘inconsequential

ultimate nondisability determination.” Robbins Soc. Sec. Admin.466 F.3d 880, 885 (9th

Cir.2006) (quoting Stout v. Comm'r, 454 F.3d 102055 (9th Cir. 2006)); see also Burch

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
ANALYSIS
Plaintiff seeks summary judgment on the grouttist the ALJ: (1) failed to credit
treating physician’s opinion; (2) failed to meortj let alone consider, the opinion of her trea
psychiatrist; and (3) improperly discredited pi#i's subjective tesimony. The Commissione
in turn, argues that the ALJ’s decision is supgaiby substantial evidence and is free from I
error.

A. Opinion of Treating Physician

1. Dr. Nicholas Colyvas

On July 22, 2009, treating physician Dr. Nitas Colyvas completed a Comprehensivg
Orthopaedic Consultation Report for a ClaiAgjuster regarding plaintiff's workers
compensation claim. AR 313-17. Dr. Colyvas ndtett plaintiff's injury — specifically, her
neck and bilateral shoulder pain — became progrelgsivorse due to the repetitive nature of h
work. He noted that plaintiff was initiallygated with physical therapy, which exacerbated h
condition. She was then treated by a chiropraatdrprescribed medication. Plaintiff did see
some improvement with the prescription medication and an occasional Advil. A physical

examination of plaintiff revealed full rangé® motion in neck, though with reports of pain;
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limited range of motion in left shoulder due to paind full range of motion in the right shoulder.
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Examination of an x-ray of the left shoulder clgahowed calcific tenditis, and an MRI of the
cervical spine revealed a mildsdibulge at C5/6 but was othése negative. Dr. Colyvas opined

that plaintiff was suffering from a repetitive stress injury manifesting as left shoulder sever

11%)

rotator cuff teninosis and parti@ar; cervical spine sprain with C34t radicular pain; and right
should rotator cuff tendinosis, possible cuff teBr. Colyvas recommended conservative
treatment at the time, including continued phabktberapy and continued use of non-steroidal
anti-inflammatory medications.

Following several appointments concerningtiéiis bilateral shoulder pain and neck
pain between August and December 2009, se@@R12, Dr. Colyvas eventually performed

surgery on plaintiff's right shoulder on May 2010, id. 418-19, and on plaintiff's left shoulde

=

on September 17, 2010. See AR 492.

On March 3, 2011, Dr. Colyvas completeBlaysical Residudfunctional Capacity
Questionnaire. AR 492-95. He dreosed plaintiff with a repetitivetress injury, noting it to be
stable though unlikely to improve. Her symptincluded pain and weakness of the upper
extremities and upper back. Dr. Colyvas indicated pifaintiff's impairments can be expected to
last at least twelve monthadithat plaintiff is not a malinger. In lightof plaintiff's
impairments, he noted that plaintiff's typicabrkday would be interrupted frequently. Dr.
Colyvas opined that, in an 8-howorkday, plaintiff could sit/stad/walk and stand/walk for less
than two hours at a time, but could sit for abwed hours at a time. He further opined that

plaintiff would need to takan unscheduled 15-minute break every 1-2 hours. He limited

plaintiff to frequently lifting and carryintess than 10 pounds, occasionally lifting 10 pounds,|and

never lifting more than 20 pounds. He alsatea plaintiff to occasionally looking up or down
turning head, and holding her head in disfaosition, twisting, stoopig, crouching, squatting,
climbing ladders and stairs. Lastly, he determitined, in an 8-hour woday, plaintiff could only
grasp, turn or twist objects 2086 the time, could perform finmanipulations 10% of the time,
and could reach overhead only 5% of the time.

2. Analysis

The ALJ gave only minimal weight to D€olyvas’s physical questionnaire because it
5
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was not consistent with the overall objectexedence or with the State Agency physical
determinations at the reconsideration IévélR 19. Plaintiff conteds this was in error.

The opinions of treating physicians are gengigiven greater weigtthan those of other
physicians because of the treating physiciartshiste knowledge of the claimant’s condition.

Aukland v. Massanari, 257 F.3d 1033, 1037 (9th Cir. 2001 )order to reject the opinion of a

treating physician, the ALJ is required to show specific and legitimate reasons based on

substantial evidence from the record. lde also Smolen v. Chater, 80 F.3d 1273, 1285 (9th

1996). Substantial evidence may be basgzanmhon the testimongf a non-treating, non-

examining medical advisor. Morgan v. CommfrSoc. Sec. Admin., 169 F.3d 595, 602-03 (9th

Cir. 1999). However, substantial evidence maybe based on a reviewing physician’s opinic
alone, or on the reviewing physinia opinion and the ALJ’s personalbservations. Id. Rather
substantial evidence requires additional evidesaeh as inconsistencies between the treating
physicians’ reports and the testimony of therokmt. _Id. Additionally, an ALJ may properly
discount a treating physiciandpinion where the treating pbician relies heavily on the
subjective complaints of the claimant. See id.

Where, as here, the ALJ relied on the opiroba State Agency consultant, the applica

legal standard is:

Where . . . a nontreating sourc@pginion contradicts that of the

treating physician but isot based on independent clinical findings,
or rests on clinical findingsalso considered by the treating
physician, the opinion of the tri@a@g physician may be rejected

only if the ALJ gives specific, lejmate reasons for doing so that
are based on substantial evidence in the record.

Andrews v. Shalala, 53 F.3d 1035, 1041 (9th Cir. 1995}his case, the State Agency medic3

consultants were asked to reviplaintiff's medical file to determe the severity of plaintiff's

1 On January 12, 2010, a State Agency medical consultant who reviairtiff's medical
records regarding her bilateral shoulder pamgieted a Physical Residual Functional Capac
Assessment. AR 322-26. This consultant determined that plaintiff is capable of medium |
work with occasional overhead reaching. Argust 17, 2010, a second State Agency medic
consultant completed a Physi¢é&sidual Functional Capacifgssessment, determining that
plaintiff could perform light work with linted overhead reaching. AR 447-51. This second
consultant’s opinion is the recadsration referred to by the ALJ.
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impairments. These experts did not examiénpff nor did they undertake any independent
testing prior to rendering dir opinions; they simply revieweddimedical evidence in the file.

fact, even if the court assumes that the stateresxpad all of the medicalvidence that plaintiff's
treating doctors had, which is inctaunclear from the record, tiNgnth Circuit requires that the

ALJ provide specific legitimate reasons for rejiggtthe opinions of plaintiff's treating physicia
and giving weight to the non-examng opinions of the agency experts. The ALJ did not do s
here.

The ALJ also gave minimal weight to Dr. I§eas’s opinion because it was not consist
with the overall objective evidencédowever, the ALJ did not cit® the record or offer any
analysis of the medical evidemin support of this positionThe ALJ’s previous summary of
portions of the medical record is insufficientsiatisfy the Commissioner’s burden of setting fa
specific and legitimate reasons fejecting the opinion of adating physician. See Embrey v.
Bowen, 849 F.2d 418, 421-22 (9th Cir. 1988) (“Tg s&t medical opinions are not supported
sufficient objective findings or are contran/the preponderant conclusions mandated by the
objective findings does not achieve the level @&csficity our prior cases have required, even
when the objective factors are lidtseriatim. The ALJ must do motigan offer his conclusions
He must set forth his own interpretations amglain why they, rather than the doctors’ are
correct.”). The Commissioner attempts to rdgnthis problem by citing to medical evidence it
support the ALJ’s decision, but this court mugtview the ALJ’s decisiobased on the reasoni

and actual findings offered by the ALJ.” See Bray v. Comm’r of Soc. Sec., 554 F.3d 1219

27 (9th Cir. 2009) (internal citation omitted). Accordingly, the court finds that the ALJ erre
failing to give specific and legitimate reasonsdaing minimal weight to the opinion of treatin
physician, Dr. Colyvas.

B. Opinion of Treating Psychiatrist

1. Dr.MichaelMcAndrews

From February 28, 2011 through March 30, 2@ldintiff was evaluted by psychiatrist
Dr. Michael McAndrews. AR 496-504. At the timetbése evaluations, plaintiff had been off

work for two years, was experiencing financial problems because her workers compensati
7
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<

payments stopped, was experiencing pain dtaalls, and felt sad and increasingly worried. Dr.

McAndrews observed plaintiff tbe “angry, irritable, labile glarful, DEPRESSED.” He noted

that her facial expression and general demeanor reveal depressed mood, as do her spee¢h and

thinking. Dr. McAndrews'’s primary diagnosigs Major Depressive Disorder, Recurrent,
Severe w/o Psychotic Features. He discuspeadual support for @intiff, recommended

psychotherapy to stress coping skills, and presciflodaft for depression and anxiety. He als

L=

assigned a GAF score of 45.

2. Analysis

The ALJ did not mention Dr. McAndrews oishdiagnosis. Ratherdh referring to Dr.
McAndrews’s diagnosis of Major Depressidesorder, Recurrent, Severe w/o Psychotic
Features, the ALJ referred to a June 8, 2@igltative examination performed by Dr. Jack
Latow, which revealed mild depressiamdea GAF of 70-75, AR 400-03; a July 31, 2010
Psychiatric Review Technique prepared [§tate Agency consultative psychiatrist, who

affirmed Dr. Latow’s diagnostic impressiones&R 433; and an undated letter prepared by

124

Annette Kelso, MFT Intern at Olive Branch Coalsg Group, who noted that plaintiff had be¢n

[®X

in therapy since September 2009, presented wajor depression, as evidenced by depresse
mood most of the day, hypersomnia with loseérgy, feelings olorthlessness, and
diminished ability to concentrate, AR 508.

The Commissioner argues that the ALJ wasrequired to discuss Dr. McAndrews'’s
records because they do not qualify as a “eedpinion.” Per the Commissioner, a “medical
opinion” is a term of art for a statement that eams the following detailed information: (1) the

nature and severity of plaintiff's impairments tbe period in questior2) whether the 12-month

o

duration requirement is met; and (3) the plaintiff's residual ability to do specific work relate

% The Global Assessment of Functioning (GAF isumeric scale (0 through 100) used by
mental health clinicians and physicians tie rsubjectively the soa&l, occupational, and
psychological functioning of adults, e.g., hawll or adaptively one is meeting various
problems-in-living. A GAF score between 41 &tdindicates serious symptoms (e.g., suicidal
ideation, severe obsessional rituals, frequeoplsting) or any serious impairment in social,
occupational, or school functioning (e.g., no frignanable to keep al), cannot work). See
DSM-IV at 34.

8
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mental and physical activities. This argumiacks merit. Although the ALJ was entitled to
identify limitations in Dr. McAndrews’s treatmenbtes and diagnosis &ctors in rejecting
them, the ALJ was not relieved of her duty tosider the notes and diagnosis in the first
instance. The Commissioner also argues tlaantfif’'s treatment by DrMcAndrews’s was her

first referral to a psychiatristuggesting that she was functioning Qdately prior to the referral

But again, the Commissioner’s post hoc rationéibzes are improper. The undersigned therefore

finds that the ALJ committed reversible erroffailing to discuss Dr. MCAndrews'’s treatment
notes and diagnosis.

C. The ALJ's Credibility Determination

Lastly, plaintiff argues that the ALJ erredfinding her subjective caplaints not entirely,
credible. Because the coumdis that this matter should lemanded for the aforementioned
reasons, the court declinesconsider tis argument.

D. Remand

Plaintiff asserts that this matter shouldremanded for immediate payment of benefits

rather than further proceedings. A remand forerrfproceedings is unnecessary if the record i

fully developed, and it is clear frothe record that the ALJ woultk required to award benefits,.

Holohan v. Massanari, 246 F.3d 1195, 1210 (9thZTi01). The decision whether to remand for

further proceedings turns upon the likely utilitysoich proceedings. Barman v. Apfel, 211 F.

1172, 1179 (9th Cir. 2000). In this matter, thisirt concludes that outstanding issues remair|
that must be resolved before a determination of disability can be made. Pursuant to this r
the ALJ shall properly consider Dr. [@as and Dr. McAndrews’s opinions.
CONCLUSION

Accordingly, for the reasons stataldove, IT IS HEREBY ORDERED that:

1. Plaintiff's motion for summary judgment is granted in part;

2. The Commissioner’s cross-motion fomsmary judgment is denied; and
i
i
i
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3. This matter is remanded for further proceedings consistent with this order.

DATED: February 4, 2014

Mr:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE
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