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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MATTHEW MULLEN, No. 2:13-cv-0165-MCE-EFB P
12 Petitioner,
13 VS. ORDER AND FINDINGS AND
14| R E BARNES. RECOMMENDATIONS
15 Movant.
16
17 Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
18 | pursuant to 28 U.S.C. § 2254. He challenggsigment of convictiomntered against him on
19 | May 5, 2009 in the Tehama County Superior €ourcharges of shooting at an inhabited
20 | dwelling, permitting another to discharge a firearonfra vehicle, and participating in a criminal
21 | street gang. The offenses were committed when he was 18 yeaPegbtk v. Mullen, No.
22 | C062851, 2012 WL 758145, at **1 (Cal.App.3d Dist. Mag; 2012). The trial court sentenced
23 | him to an indeterminate term of 15 years to lifd. He seeks federal habeas relief on the
24 | following grounds: (1) the trial court violatedsHiederal constitutional rights in denying his
25 | motion to suppress his confessi@2) the trial court’s improper elusion of evidence violated
26 | his right to due process andpgesent a complete defense; and (3) the trial court’s improper
27 | admission of evidence that he refused to consemsgarch of his homed his vehicle violated
28 || 1
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his Fifth Amendment right against self-incrimiiwen. Upon careful consetation of the record
and the applicable law, it is recommended that petitioner’'s applicationdeas@orpus relief be
denied.

conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

Background

In its unpublished memorandum andropn affirming petitioner’s judgment of

On appeal, defendant contends (1) the trial court erred in denying
his motion to suppress a confession induced by an allegedly
improper promise of leniency2) the court wrongly excluded
expert testimony regarding factdesading to false confessions, (3)
the trial court erroneouslyexcluded testimony by a school
psychologist regarding defendantsgnitive deficiencies, and (4)
evidence of defendant's refusalctansent to a warrantless search of
his car and bedroom was improgemtroduced. The Attorney
General additionally argues that the trial court erred in failing to
impose a mandatory cduacilities funding assessment as required
by Government Code section 70373.

We conclude that defendant's camtions are without merit but that
the court facilities funding assement must be imposed. We
therefore modify and affirm.

FACTUAL AND PROCEDURAL HISTORY
The Shooting

In January 2008, Juan and Cristobal Safazere living with their
mother, Maria de Carmen Flores, in Corning, California. Flores's
bedroom was located closest to the street while Cristobal's bedroom
was in the back of the house.

On the evening of January 11, 2008, Eric Sandoval and German
Chavez were “hanging out” with Juan and Cristobal in the Salazars'
kitchen. From the kitchen, thesaw a gray Volvo and old brown
Buick pull up in front of the houselen or eleven people got out of

the cars. Juan, Cristobal, Sandoaad Chavez went outside. Juan
had grabbed a “big stick,” like an ax handle, on the way out.

The people who had gotten out oétbars were yelling insults such
as, “We're gonna fuck you up, you fucking scraps,” and displaying
gang hand signs. Sandoval recagoi some of the people,
including Manny Zavala and defemat. Sandoval had previously

! We refer to Juan and Cristobal by first name because of their shared surname. Li
we refer to Steven and Miele Turner by first name.
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seen defendant driving the browrr.céfter five minutes, Zavala,
defendant, and the others got bawnto their two cars and drove
away.

About 10 to 30 minutes later, Sanwl left the Salazar house to
make a quick trip to a nearby storWhen Sandoval returned to his
own house, from which he “couldesperfect” the Sakar house, he
heard gunshots. Sandoval saw dd#mnt's “brown car flying by.”

Cristobal was falling asleep inshback bedroom when he heard
“[tlhree or more” gunshots. Ctabal noticed “the wall shook a

little.” Flores heard two or threfrecracker noises. She also felt
the wall shake in her bedroom. n&ighbor testified that he heard a
“volley” of five or six gunshots.

Cristobal went outside but did neee any cars in the area. He
returned inside and went to the bathroom. In the bathroom,
Cristobal saw a hole through the livas well as a broken shower
tile. The shower tile had not previously been broken.

At the time of the shooting, Ctabal was a member of the UBM
gang. He testified that UBM stddor “United let's go get high,”

and is a gang now “dead.” Cuwbal stated that UBM was not
associated with any criminal et gang. Cristobal denied, at the
time of trial, that he was a member of the Surefios gang. Juan
testified he was not a member of any gang.

Corning Police Officer James White responded to an emergency
call about the shooting. He foustiell casings from a .45—caliber
firearm on the street in front dfie Salazar house. Officer White
and Officer David Kain found twoullet holes in the wood siding

of the house. A detective fourd“fired round” on the ground, 15

to 20 feet to the west of the hausOfficer White removed one of
the damaged shower tiles and nem@d a “bullet or slug from a
shell.”

Defendant's Questioning

The next night, around 10:00 p.or.10:30 p.m., Officer Kain went
to defendant's residence to speaith him. Defendant was not
home. Officer Kainspoke with defendant's stepfather, Steven
Turner. Officer Kain told Stevetihat his son might be in a lot of
trouble,” and asked Steven to tdéfendant that the police needed
to talk with him.

Around 2:45 a.m., Officer Kain reseed a telephone call informing
him that defendant arrived atetlpolice station for a “voluntary
interview.” About 30 minutes lateQfficer Kain arrived to find
defendant waiting in an intervieroom without a lock on the door.

Officer Kain told defendant he was free to leave and explained to
defendant how to “get out of thieolice Department if he chose to
leave.” Defendant admitted that he owned a brown Oldsmobile.
However, defendant repeatedly dmhbeing present or involved in
the shooting of the Salazar house.
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During the questioning, Officer Katiold defendant that his mother
and sister might be subject toest for sending him text messages
during an investigation. Officer Kaasked for defendant's consent
to search his car and residenéefendant refused and attempted to
leave the interview room.

Officer Kain informed defendant that he was under arrest and
moved him to a locked interview am that is subject to constant
video surveillancé. Officer Kain then lefdefendant to prepare an
application for a search warrant. When the search warrant was
authorized, Officer Kain had another police officer search [sic]
defendant's car. The officeodnd a spent shetlasing under the
right front passenger seat of tiear. Officer Kain showed the
casing to defendant and told him to start thinking about telling the
truth. Officer Kain then wentio defendant's house to execute the
search warrant.

In defendant's bedroom, Officer Kain found that most of
defendant's clothing was red in colwr had red highlights. On the
witness stand, Officer Kain ackntedged that the Corning High
School's team colors are red and black, and that the school mascot
is a cardinal. In defendant'sdseom, Officer Kain also found a
handwritten poem or lyrics witra gang theme. Defendant's
computer was on and showed approximately 20 downloaded songs,
some of which had titles relateto the Nortefio gang or were
recorded by artists often favored by gang members. Defendant's
computer also yielded gang-ridd images including: a Mickey
Mouse wearing a red bandana with the letter “N” on it and
extending his middle finger with “X on it, a person wearing a red
bandana holding his fingers m “14” position, and a group of
people wearing red with the title “Norte” on the image. A
username “Matt” had been created for nearly a dozen Web sites
with gang and illicit drug themes.

Sometime between 8:30 a.m. and 9:30 a.m., Steven Turner arrived
at the police stion to see his stepson. fflder Kain told Steven

that defendant was in custody for a shooting and faced a possible
40-year prison sentence. Offic&ain told Steven “that things
would go light on [defendant]; thdtwould help [defendant] out” if
defendant cooperated with the peli Steven decided to get his
wife to talk with defendant, telg Officer Kain: “If anybody could

get [defendant] to talk, [it] wodl be his mother.” Officer Kain
responded that “he thought it wag@od idea, and to go forit...."

Steven returned to the police statiat 10:00 a.m. with defendant's
mother, Michelle Turner. Officer Kain named the charges to be
filed against defendant and tolceth that he was facing 40 years in
state prison. Officer Kain “saiif [defendant] cooperated [the
court] may go easy on him.” Mielle did not ask Officer Kain
what she and her husband could do to help her son.

% The entirety of Officer Kain's questionin§ defendant, along with defendant's meetir
with his parents, was tape recorded. Howeaenalfunction with the tapeecorder rendered bo
the audio and video unintelligible.
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Defendant's parents then met witim in the interview room while
Officer Kain monitored the anversation from another room.
Michelle yelled at defendant, belg him that if she had known this
would happen she would V& thrown him in the river at birth. She
told defendant that if he did noboperate, he would hurt the entire
family. Michelle repeatedly told defendant to “say something” to
the police. Defendant appeared sad.

After defendant's parents left, Qféir Kain advised defendant of his
Miranda * rights. Defendant appeared to understand his rights and
elected to give a statement to Ofr Kain. Defendant then stated
that he, Manny Zavala, and othexgnt to the Salazar residence
because they believed Juan was a member of the Surefio gang. At
the residence, they got out of their two vehicles and “call[ed] Juan
out.” The group yelled “Norte,” “scrap,” and “fourteen.” They got
back into their cars and drove to Red Bluff to allow things to cool
down in case the police were looking for them. The occupants of
defendant's vehicle, of which keew only Zavala, then developed

a plan. They decided to cruise through Corning to find a Surefio to
beat up and then shoot. Defentlplanned to be the shooter
because he was a Nortefio “retruvho wanted to “earn his
stripes” in the gang. Their nextanl was to return to the Salazar
residence to shoot JuanFinally, they deded to shoot at the
Salazar residence.

The group decided that defendarmuld neither be the driver nor
the shooter because he was taoxicated. Instead, Zavala would
drive. After the shooting, defentladisassembled the gun “based
upon his Nortefio training” and d@rded the pieces in different
locations.

When defendant was booked intal,j&e indicated that he was a
Nortefio but not a member of a gang.

Criminalist Tom Vasquez analyzed the five cartridges from the
pavement and the cartridge caseovered from defendant's car.
Vasquez concluded that all therttmlges were fired by the same
gun.

Officer Kain testified as an expert on criminal street gangs. He
described the origins of the rivilortefio and Surefio gangs; gang
clothing and signs; how new membg@m® the gangs and rise in the
ranks; the importance of respectatation, and reputation to gang
members; and the code of silend®@fficer Kain explained that the
Nortefio gang identifies with the color red, the letter “N,” and the
number 14. “Norte” is often usexs an abbreviation of “Nortefio.”
“Scrap” is “typically a derogatoryerm use by Nortefios toward
Surefios.”

Officer Kain estimated that there were more than 100 Nortefio gang
members in Tehama County who engaged in violent crimes such as
manslaughter, assaults with aadlly weapon, batteries, robberies,
graffiti, and drive-by shootings.He described specific offenses

% Miranda v. Arizona (1966) 384 U.S. 436 [16 L.Ed.2d 694].
5
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committed by local Nortefios, including murder, assault, and a gang
drive-by shooting.

Officer Kain discussed items foumnd defendant's bedroom and car.
The predominance of red clothingas consistent with Nortefio
gang membership. So, too, a ntu€iD bore cover art with a red
color theme suggesting it was gamdated. Defendant also had a
brand of sunglasses commonly faadiby gang members. Given a
hypothetical based on tlfiects of the case, Otfer Kain opined that
the shooting would have been committed for the benefit of the
Nortefio gang.

The prosecution called Gusta Gutierrez, Zavala, and Jacob
Maldonado as witnesses. Howeveone provided testimony that
shed any light on the events of the shooting.

To impeach Maldonado's claim of inability to remember anything
from the night of the shamg, the prosecution introduced
testimony as follows: On January 15, 2008, Officer Kain
interviewed Maldonado at the pog station. Maldonado admitted
that he accompanied defendant and Zavala during the evening of
the shooting. Maldonado headegfendant yelling “Norte” during

the confrontation at the Salazaesidence. During the later
shooting, Maldonado was riding in tbackseat of defendant's car.
Sometime after the interview withfficer Kain, Maldonado told his
probation officer that he was in the car with defendant, Zavala, and
Gutierrez. Defendant had obtainedirearm prior to the shooting,
racked a round into the chamband handed the gun to Gutierrez.

Defense

The defense called James Hernandez, a professor of criminal
justice, as a witness. Theofessor had substantial research
experience on the topic of criminalestt gangs. He testified that,
according to the Federal Bureau of Investigation's Web site, the
Nortefios and Surefios are not ¢nah street gangs. Instead, the
terms refer to “association identities.” Hernandez testified that the
images of Mickey Mouse and person displaying a gang sign,
which were found on defendant's qmuer, could be gang related.
He also acknowledged that the confrontation in front of the Salazar
house on the night of the shooting,described in the police report,
was consistent with g@ activity for the benefit of the Nortefios.
However, he stated that it was@lpossible that the activity was not
gang related and “just blowin' smoke.”

Defendant's mother testified thadgfendant “had diculty in school

from the beginning, first - or kindgarten, first, and second.” After
those school years, defendant “hpbblems still with reading.

[His parents] brought it to thetanhtion of the teachers, and they
chose to evaluate him and he was eventually placed in special
education.” Then, “[b]etween thedt - fourth grade when he was
first placed in special education to seventh grade he made a great
improvement; and in special educatthey re-evaluate them every
three years, and at that time it was clear that more - that he'd made
great strides in visual and tdetmemory, long-term memory, but

6
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he had very low scores or velgw evaluation in auditory memory
skills.”

Throughout defendant's teenageaks, he had “problems with
ability to remember or recall thgs.” His mother explained, “If you
give him verbal instructions hdoesn't retain them. He has to
repeat things. And even theiike if you give him verbal
instructions to go do three thingshé gets distracted it doesn't get
done, he doesn't remember it.”

The defense called Kenneth Killinger, who served as pastor of the
Neighborhood Full Gospel Church @orning. Killinger testified

that he had known defendant fover years. Defendant attended
church and youth group outingsHe was well behaved and got
along with the other teens.

People v. Mullen, 2012 WL 758145, at **1-4.

Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of

state court can be granted only for violations of the Constitution or laws of the United State

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilsonv. Corcoran, 562 U.S.  , 131 S. Ct. 13, 16 (2010);

Estellev. McGuire, 502 U.S. 62, 67-68 (1991Rark v. California, 202 F.3d 1146, 1149 (9th Cin.

2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of

holdings of the United States Sapre Court at the time of the lastsoned state court decisior

Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
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_,132 S.Ct. 38 (2011anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citivdlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determin

what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,

633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit

precedent may not be “used to refine arplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/farshall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredd. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habsasgt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer

review of the legal question, isfievith a ‘firm conviction’ thatthe state court ve&a'erroneous.™).

* Under § 2254(d)(2), a state court decision Basea factual determination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).

8

ing

fourt

he

hat

—




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

“A state court’s determination thatclaim lacks merit precludesderal habeas relief so long as
‘fairminded jurists could disagree’ on thergtness of the setourt’'s decision.”"Harrington v.
Richter, 562 U.S.___, 131 S. Ct. 770, 786 (2011) (quotargorough v. Alvarado, 541 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk&cittér,131
S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadhabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggahlstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “Wh
a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural pgiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likelyd. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797,

803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnsonv. Williams, _ U.S. |

133 S.Ct. 1088, 1091 (2013).
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Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwditistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “must detene what arguments or theories . . .
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.ld. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéts for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86@Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims

A. Petitioner’'s Confession

In petitioner’s first ground for relief, he chas that his statements to police should hav
been suppressed because they were induced by an improper promise of leniency. ECF N
1
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47> Specifically, he argues that interrogating officer Sergeant Kain falsely told petitioner’s
parents that the authorities “wduyjo easy” on him if he coopeeat with the police, knowing that
they would convey this promise to petitiomean effort to induce him to confesk. at 5-7.

Petitioner argues that his coa$&on “was induced by the officenimproper promise of leniency

conveyed to petitionghrough his parents.Td. at 9. He explains:
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Id. at 7. Petitioner argues, in effect, that Seng&ain improperly used petitioner’'s parents as|

agents of the police to obtaircaerced confession from hinhd °

The California Court of Appeakjected petitioner’s chalges to the admission of his

statements to police. The couecited the following background:

Petitioner’'s statement was not voluntary because he made it only
after his father told him the police had told him that his chances
would be better if he cooperatatd after his mother importuned
him to give the police sometly based on Sergeant Kain's
statement to her that theyowld go easy on Petitioner if he
cooperated. It would have bea@mproper for Sergeant Kain to
elicit Petitioner’s statement dirégtfrom him by telling him they
may go easier on him if he coopematdt was no less improper for
him to use Petitioner’'s pareritsachieve the same object.

1. State Court Decision

Claim of Improper Inducement to Falsely Confess

[Dlefendant argues that Officé€ain improperly induced a false
confession by telling his parenthat he might receive lenient
treatment by the court if he coopt@ with the pote. We reject

the argument.

A

To determine the admissibility dlefendant's confession to Officer
Kain, the trial court held a heagnoutside the jury's presence.
During the hearing, Officer Kaintestified that he discussed
potential penalties with defendams follows: “I did not tell
[defendant] specifically it wasi0 years [in prison]. | told
[defendant] that | have investigat cases in the past, and the one

N N DN DN
o N o O

> Page number citations such as this oneatiee page numbers reflected on the courts
CM/ECF system and not to page numbers assigned by the parties.

® In his motion to suppress filed in statourt, petitioner also argued that Kisanda
waiver was invalid and that the overall circuamstes and tenor of his interrogation rendered his
confession involuntary. ClerkBranscript on Appeal (CTgt 230, 248, 249-52. Petitioner does
not make those arguments i tpetition before this court.
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that | investigated irthe past, the persaimat was involved and
responsible for the shooting réeed a 40-year—to—life sentence.”

Officer Kain also acknowledgedhforming defendant that his
mother and sister faced their owmanal charges if they attempted
to interfere with the investigation:

“QIT] ... [Y] Didn't you tell [@fendant] that yowould arrest his
sister and his mother for interfieg because they had texted him?

“A [Officer Kain:] | don't recdl exactly what was said. But |
believe it was furthermore to him - them assisting him and not
coming in, or in the destruction or hiding of any evidence.”

The record indicates that Officd€ain did not communicate to
defendant that the police or court would be lenient with him if he
confessed.

At the conclusion of the hearinthe trial court ruled defendant's
statements to Officer Kain were not involuntary. The trial court
explained: “The second criteribeing whether or not there's a
preponderance of evidence indicating that the statements were
voluntary, clearly there is always some concern if the Defendant is
held for an extended period of tinme an interview room. It's not
clear from the evidence whether not he was handcuffed that
whole time. There is some evidence indicating he was handcuffed
at the point when Mr. Tugr came into the room.

“Those circumstances in and of thexlves do not indicate that the
statements Defendant made wareoluntary for admissibility
purposes.

“As to the involvement of the Dendant's stepfather and mother,
it's not entirely clear to the Court what the argument is. But it does
not appear that they were actingas agent of the police. It was
Mrs. Turner that asked to speak witie Defendant. It is not, even

if we assume that the officer mademe statements about 40 years,

it does not - the evidence doesn't indicate that that was ever
conveyed to the Defendant. dMDefendant did not make any
statements to his mother. There's no indication of coercion that was
used by the parents, ezthon their own behalér on behalf of the
police.

“Certainly the statementdaut, you know, they may - what was

it? “‘They may go easy on him.” Those are kind of standard
statements that are made in an interview. They certainly don't arise
[sic] to the level of a promise of a commitment, and are not
statements that suggest involuntariness.

“Given the state of the evidems, the Court finds that for

admissibility purposes the statement was not involuntary, and will
permit testimony in that regard.”

12




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Mullen, 2012 WL 758145, at **5-6.

After discussing the applicable standardsclaims of an involuntary statement(s), the
state appellate court held that record did notxsshinder the totality of the circumstances that |
statements were in voluntary. Of particulamsiicance, that court found Kain’s statements to
either the defendant or his parents did not éidkission to a crime with a guarantee of lenien

sentencing or favorable treatment. Quostafe law precedents, that court noted that:

Accordingly, Officer Kain testied at trial about defendant's
confession after his mother and g&gper visited him at the police
station.

“When determining whether a promise of leniency was made, a
crucial distinction is drawn between simple police encouragement
to tell the truth and the promigd# some benefit beyond that which
ordinarily results from being trioful. ‘When the benefit pointed
out by the police to a suspect ismglg that which flows naturally
from a truthful and honest course of conduct, we can perceive
nothing improper in such police adtiz. On the other hand, if in
addition to the foregoing benefit, or in the place thereof, the
defendant is given to understatitht he might @asonably expect
benefits in the nature of more lenient treatment at the hands of the
police, prosecution or court in cadsration of making a statement,
even a truthful one, such motivation is deemed to render the
statement involuntary and inadmissiblePegple v. Hill (1967) 66
Cal.2d 536, 549.)” Reople v. Vasila (1995) 38 Cal.App.4th 865,
874.)

Even if the police improperly coey a promise of leniency, that
fact by itself does not necessartignder a confession involuntary.
Instead, “an improper promise déniency does not render a
statement involuntary unless, giveall the circumstances, the
promise was a motivating factor the giving of the statement.”
(People v. Vasila, supra, 38 Cal.App.4th at p. 874.) Consequently,
we are called to consider whetltfendant confessed as a result of
a promise of leniency.

C

Officer Kain did not induce annvoluntary confession from
defendant with an improper promise of lenient treatment by the
court. Officer Kain urged defendattt “start thinking about telling

. the truth.” In doing so, Officer Kain did not link confession to
a crime with a guarantee of nient sentencing or favorable
treatment by the court. The reqteslinking of a confession with
favorable police or judicial treatmeis absent fnrm Officer Kain's
interactions with defendant.

True, Officer Kain did mention another investigation in which the
suspect eventually received a 40 - year prison sentence. However,
despite mentioning the punishment fbe crimes that Officer Kain

13
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was investigating, he did not offer favorable treatment for a
confession or admission of criminahlpability. Instead, he merely
urged defendant to tell the thut “A confessionelicited by any
promise of benefit or leniencywhether express or implied, is
involuntary and therefore inadssible, but merely advising a
suspect that it would be better to tell the truth, when
unaccompanied by either a thremta promise, does not render a
confession involuntary. [Citation.]” People v. Davis (2009) 46
Cal.4th 539, 600.)

We also do not discern coerciaf defendant by Officer Kain's
interactions with deferatht's parents. Defendant's parents arrived at
the police station unbidden. His stepfather showed up
unannounced, and he was the one who decided to bring defendant's
mother to meet with defendant. Although Officer Kain impressed
upon them the seriousness of the esnibeing investigated, he did

not tell them what they shouldysto defendant. Officer Kain was

not in the room when defenalamet with his parents.

Defendant's parents cannot bensidered agents of the police
because Officer Kain did not contral direct them.Officer Kain's
admonishment that it would be dief defendant cooperated with
the police was neither improper naverbearing. Accordingly, “it
is clear that defendant's conversasiavith his own visitors are not
the constitutional equivalent of police interrogation.’Pegple v.
Mayfield (1997) 14 Cal.4th 668, 758, quotimgople v. Gallego
(1990) 52 Cal.3d 115, 170.)

In arguing that Officer Kainimproperly employed his parents
against him, defendant relies Brople v. Hogan (1982) 31 Cal.3d
815 ( Hogan ) gverruled on another ground in People v. Cooper
(1991) 53 Cal.3d 771836]. The circumstares presented in
Hogan, however, distinguish it from this case. Hogan, the police
guestioned the suspect two timesdpe they allowed him to speak
with his wife. (d. at pp. 835-836.) The police employed Hogan's
wife against him by priming her with false information that caused
her to believe he was probably guiltyld.(at pp. 836-837.) On
resumption of the police intervie the defendant confessed to
murder amid bouts of crying and emotional distresd. at p. 838.)
Having attempted to convince the defendant that he was suffering
from a mental iliness, the police pointedly offered Hogan mental
health treatment if he confessedbid.) No more than 10 minutes
after the conclusion of the questing, the police arranged for him

to call his wife on the telephone. The call, which Hogan knew to be
recorded, constituted a continuation of the interrogation - and
employed Hogan's wife againld(at pp. 828, 842, 843.) In sum,
“the hand of the police was evidantall of Hogan's conversations
with his wife during this timeperiod. Whether wittingly or
unwittingly, Hogan's wife acted as an arm of the police, allowing
them to continue to interrogaltébgan by means of questions posed
by her.” Peoplev. Terrell (2006) 141 Cal.App.4th 1371, 1384.)

By contrast, defendant's parentghis case did not act as agents of
the police. Officer Kain ndier summoned nor directed them.
Officer Kain's interactions with them were brief and not

14
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overbearing. The police in ith case did not provide false
information as a way of indirectipstilling fear in defendant. And,
Officer Kain did not offer helpor leniency in exchange for a
confession of guilt. But compare Hogan, supra, 31 Cal.3d at pp.
838-839.)

The totality of the circumstances indicate that defendant's
confession was not coerced byiamproper promise of leniency by
Officer Kain nor was it the product of the police employing
defendant's parents as their agemscordingly, the trial court did
not abuse its discretion in dengi defendant's motion to suppress
the confession.

Mullen, 2012 WL 758145, at **5-7.

2. Applicable Legal Principles

The Fourteenth Amendment to the United States Constitution demands that confeg
made voluntarily.See Lego v. Twomey, 404 U.S. 477, 483-85 (1972). In determining whethe
confession is voluntary, “the quem is ‘whether the defendant’s will was overborne at the tir
he confessed.”Haynes v. Washington, 373 U.S. 503, 513 (1963¢e also Amaya-Ruiz v.
Sewart, 121 F.3d 486, 494 (9th Cir. 1997) (the testibether . . . the geernment obtained the
statement by physical or psycholcaii coercion or by improper inducement so that the suspe
will was overborne.”). “The line aflistinction is that at which gougng self-direction is lost an
compulsion, of whatever nature or however infyggopels or helps to propel the confession.
Culombe v. Connecticut, 367 U.S. 568, 602 (1961). “Undine Fourteenthmendment, a
confession is involuntary only if the police usemve means to undermine the suspect’s abi
to exercise his free will."Pollard v Galaza, 290 F.3d 1030, 1033 (9th Cir. 2002)

“There is no ‘talismanic definition of ‘voluatiness™ that is ‘mechanically applicable.”
Clark v. Murphy, 331 F.3d 1062, 1072 (9th Cir. 2008yerruled in part on other grounds by
Lockyer v. Andrade, 538 U.S. 63 (2003) (quotirtgchneckloth v. Bustamonte, 412 U.S. 218, 224
(1973)). Rather, voluntarinesstesbe determined in light of the totality of the circumstances
See Miller v. Fenton, 474 U.S. 104, 112 (1985). Thiglandes consideration of both the
characteristics of the petitioner atie details of the interrogatiorschneckloth, 412 U.S. at 226.
The court must examine “the factual circuamstes surrounding the confession, assess [ ] the

psychological impact on the accused, and evaluatee legal significance of how the accused
15
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reacted.”ld. “Courts . . . often consider the follavg factors: the youth of the accused, his
intelligence, the lack of any advice to the acduskhis constitutional rights, the length of
detention, the repeated and prolonged naifitbe questioning, and the use of physical
punishment such as the depttion of food or sleep.’United Sates v. Haswood, 350 F.3d 1024,
1027 (9th Cir. 2003).

“A confession is involuntaryf coerced either by physicaitimidation or psychological

pressure.’Haswood, 350 F.3d at 1027. Officials cannot edt a confession “by any sort of

threats or violence, nor . . . by any direct oplied promises, however slight, nor by the exertion

of any improper influence.Hutto, 429 U.S. at 30 (quotingramv. United Sates, 168 U.S. 532,
542-43 (1897)). False promises areidts may render anfession invalid.See, e.g., Lynumn v.
lllinois, 372 U.S. 528, 534 (1963) (confession found taderced by officers’ false statements
that state financial aid for defendant’s infanaii@n would be cut off, and her children taken
from her, if she did not cooperat&pgersv. Richmond, 365 U.S. 534, 541-45 (1961)

(defendant’s confession was coerced when it waadd in response to a police threat to tak

defendant’s wife into custodygoano v. New York, 360 U.S. 315, 323 (1959) (confession found

to be coerced where police instructed a frienthefaccused to falsely state that petitioner’s
telephone call had gotten him intouible, that his job was ingpardy and that loss of his job
would be disastrous tosthree children, his wifand his unborn child).

However, “misrepresentations made by law enforcement in obtaining a statement,
reprehensible, do[] not necessaglynstitute coercive conductPollard, 290 F.3d at 1034.
Additionally, encouaging a suspect to telletruth is not coercionAmaya-Ruiz, 121 F.3d at
494. Nor is it coercive to recite potential penaltie sentences, includinige potential penalties
for lying to the interviewer Haswood, 350 F.3d at 1029.

3. Analysis

The trial testimony in this case reflette following. Steven Turner, petitioner’s
stepfather, came to the police station twicghmnmorning after petitioner turned himself in
because he was concerned that petitioner hagetoeturned home. Reporter’s Transcript on

Appeal (RT) at 129. The second time Turnenadiat the police station, he had a conversati
16
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with Sergeant Kainld. at 114. He asked Kane why petitiomes still at the police statiorid.
at 115. Kane responded that petitioner was fazitgignificant period of time,” and had “bette
think about cooperating.Td. at 114. He also told Mr. Turnérat if petitioner cooperated, the
District Attorney’s office “may be more lenient towards hinid. at 114, 15. Sergeant Kane
explained that the police had a search warrant for petitioner’s residehe¢.116. Turner
agreed to accompany the peliback to the residencéd. at 116.

Sergeant Kain had a further conversation pétitioner’'s mother and stepfather at thei
home while the search warrant was being executkdt 99. He told them that petitioner was
involved in “a very serious matterfd. He stated that in another similar case he worked on,
defendant “received a 40-year-to-life sentende.”at 104, 113. Sergeant Kain told petitioner
mother that they needed to get truthful responses from petititoheat 116. Kain did not recall
telling petitioner’s parents that p@biner was facing a 40 year sententet.at 117. He stated, “I
don’t recall ever telling Mr. Mu#n or any of his family menelos that he was going to get a
definitive term such as 40 yeardd. at 125. Rather, according to Sergeant Kain, he told
petitioner’s parents that petiner was “looking at som&gnificant time in prison.”ld. He also
told them it would be in petitioner'fest interest” to cooperated.

Steven Turner testified that Sergekatn told him petitioner could receive “20, 40

-

-

the

years.” Id. at 131. Kane explained to Turner that “itsaan offense that was really detrimental to

[petitioner] and it was seriousfd. Sergeant Kane also told Temthat if he could encourage
petitioner to cooperat®ith the police, “it would go in his favor.1d. Turner told Sergeant Kain
that “if anybody could get [petitionetd talk, it would be his mother.Td. at 132. He told Kain

that he “could get [petitioner’s mother] to come down and talk to [petition&d].”

While the search warrant was being executed at her home, petitioner’s mother aske

Sergeant Kain if she could see her son aptiliee station.ld. at 138. Kain told her that
petitioner was “looking at 40 yesf and that if he cooperatéthey may go easy on him/fd. at

139. When petitioner’'s mothepoke with petitioner at th@olice stationshe strongly

encouraged him to cooperate with the police becslusdelieved what Officer Kain had told hgr.

Id. at 141. Petitioner did not admit anything totisther about his involvement in the crimel.
17
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Nor did petitioner’'s mother discuss petitiorsefcooperation or possible penalty” with Sergean
Kane. Id. at 142.

While petitioner’s parents were speakinghvwpetitioner at thgolice station, Sergeant
Kain was monitoring the video of tmeionversation from another roortd. at 94. He observed
that petitioner’'s mother was “trying to eli¢getitioner] to give a truthful responseld. at 117-
18. When petitioner’s parents were finished &pepawith him, Sergeant Kain escorted them (¢
of the room.Id. at 119. Upon resumption of the policéeimogation, petitioneconfessed to his
role in the crimes.

After a review of the relevd record, it appears that g&iner’s parents asked to speak
with petitioner at the police station and were given permission by Sergeant Kane to do so.

told them or strongly implied #t petitioner was fang a significant sentence, possibly 40 year

t

ut

Kain

S,

and that he “might” get more lenient treatmentrirthe courts or the prosecutor if he cooperated

with the police. Kain did not &getitioner’s parents tepeak with petitioner, nor did he suggest

what they should say to him. Petitioner’s parelédieving that petitioner might get more lenie
treatment if he cooperated with ma, as Kain had told them, tdeo talk petitioner into telling
the truth. Petitioner did not make any incrinting statements to his parents, and there was n
exchange of information between petitioner’'s pgseand Sergeant Kaitdowever, after talking

with his mother, petitioner decidedeake a full confession to Sergeant Kain.

It would understate the matter to say thainkdid not suggest to petitioner’'s mother angd

stepfather, and through them to petitioner, thatency in exchange for cooperation was a

nt

possibility. But as found by theagé court, the record does napport a conclusion that Sergeant

Kain linked confession to a crime to a promisdenfiency. Nor does gupport a conclusion thalt

he was working directly with petitioner’s paretdsobtain information from petitioner, or that he

directed their conversation with petitioner. NMgKain may have fatitated the conversation
between the defendant has his mother--inaeeditored it--in hopes of obtaining evidence,
Kain’s statements, either to the petitioner or ®garents, did not include any specific offers g
promises to induce petitioner’s statementse distinction between suggestion of possible

leniency for cooperation and an adtaier or promise of leniency isignificant. Kain told the
18
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parents that petitioner was facisgrious charges carrying substanianalties and that petitiong

“might” receive more lenientéatment by the court or the peasitor if he ooperated with
police. He did not promise or assure suchdeay. The parents may have been and likely we
motivated by hopes inspired by Seagt Kain’s statements to urgetitioner to cooperate with
the police, but Kain’s actions, when viewed in thesitirety, do not rise to the level of coercive
police conduct.See Amaya-Ruiz, 121 F.3d at 494ee also Haswood, 350 F.3d at 1029.

Nor does the evidence reflect that Sergeant Kiaau petitioner’s parents as his agents
obtain incriminating statements from petition&ather, Kain presented truthful information to
the parents as to the seriousness of petitiotrettble and the parentgcided on their own to pd
pressure on petitioner to confedsain no doubt was eager to tek@vantage of that possibility,
but the pressure to cooperate came from the par8e¢<regon v. Elstad, 470 U.S. 298, 305
(1985) (the Fifth Amendment privilege is noncerned “with moral and psychological pressu
to confess emanating from sourcgiser than official coercion”)Arizona v. Mauro, 481 U.S.
520, 528 (1987) (police did not interrogate defendaniolation of the Fifth and Fourteenth
Amendments when they allowed him to speak Wwithwife in the presence of a police officer
because there was “no evidence that the officersMes. Mauro in to see her husband for the
purpose of eliciting incriminating statementdJnited States v. Kimbrough, 477 F.3d 144, 151
(and cases cited therein) (4th Cir. 20QX9lice did not subject defendant to improper
interrogation when they brought defendant’s motbeéhe basement to see drugs stored there
because there was “no evidence in the recoedtatit agreement, discussion, or understandir
between the police officers and defendant’s matihatr she would ask questions or attempt to
elicit incriminating information”). See also Colorado v. Connelly, 479 U.S. 157 (1986)
(“coercive police activity is a necessary predicto the finding thad confession is not
‘voluntary’ within the meaning athe Due Process Clause of the Fourteenth Amendment.”).
the extent that petitioner’s will was overboritayas overborne by the actions of his parents

rather than the actions of the police. Tbeart concludes that thigpe of non-government

" The court irKimbrough could find no cases “in which seahents or confessions elicite
through private questioning have been suppresdeldat 150.
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pressure does not render petiter's confession involuntarySee Commonwealth v. Doe, No. 87—

1108, 1988 WL 31904 at *4 (9th Cir. March 31, 1988) (unpublished disposition) (holding that

responses to police questiongm®ed by a parent are not involant as that term has been
defined inConnelly ); United Satesv. Erving L., 147 F.3d 1240, 1251 (10th Cir. 1998)
(confession not coerced where defendant’s matiérim he should sp&awith police to clear
his conscience and officers did not participathanconversation or enurage the mother’s
action in any way).

Petitioner does not appear to be arguirag the treatment his pgents received at the

hands of the police violated their constitutional rights in any way. In any event, any such glaim

would fail. A defendant generally does not hatending to complain about violations of the
rights of third parties, unlesse government’s invgigative methods were “offensive to a
civilized system of justice” or reseld in a fundamentally unfair triaBee Miller v. Fenton, 474
U.S. 104, 109 (1985¥lanton v. Cooper, 129 F. 3d 1147, 1157-58 (10th Cir. 199ted
Satesv. Chiavola, 744 F.2d 1271, 1273 (7th Cir. 1984). Tivats not the case here. Under th
facts as found by the California Court of Appéafficer Kane’s treatment of petitioner’s paren
did not compare to the type of extreme treathpgeviously found to constitute a due process
violation and did not render pether’s trial fundamentally unfair.

His motion to suppress in thealrcourt argued thahe totality of thecircumstances of hi

interrogation rendered his confession involuntary. He specifinaliyd that: (1) by 10:30 a.m.

(12

ts

\"24

on the day after he turned himself in, he hadrbin custody for over seven hours and was logked

in an interrogation room withodidod or sleep; (2) he was ol years old; (3) he had never
been placed under arrest and questibat a police station; (4) had never been to jail; (5) he

had no prior criminal history;ral (6) he had learning disabilitiesd difficulty in processing ang

recalling information. CT at 233, 248-49. Howe\here is no evidence in the record that these

factors caused petitioner’s will to be overboriather, the record reflects that initially the
petitioner consistentlyefused to cooperate or to admit any involvement in the shooting,
notwithstanding all of the considéi@ns listed above. It was nontil meeting with his parents

i
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that things changed. He dded to cooperate with police mediately after speaking to his
parents.

As noted, it is true that Sergeant Kain told petitioner he was implicated in a serious
that carried a possible significgmnalty and that hehould start thinking about what he was
going to say to police interrogatorkd. at 113. Kain also memined to petitioner and to
petitioner’s parents that hedanvestigated a similar crime in the past where the person

responsible for the shooting recedva 40 year-to-life sentenchd. at 104. But it is not coercive

police conduct to encourage a suspect to tell the twto recite potentigdenalties or sentences.

Haswood, 350 F.3d at 102%maya-Ruiz, 121 F.3d at 494. The NinthrCuit has observed that
“in most circumstances, speculation that coopenatiill benefit the defendant or even promisg
to recommend leniency are mutfficiently compelling to ovdrear a defendant's will.United

Satesv. Harrison, 34 F.3d 886, 891 (9th Cir. 1994) (citibignited Satesv. Leon Guerrero, 847

F.2d 1363, 1366 n. 5 (9th Cir. 1988)nited Statesv. Tingle, 658 F.2d 1332, 1336 n. 5. (9th Cir.

1981), andCollazo v. Estelle, 940 F.2d 411, 416-19 (9th Cir. 1991) (en ban&pe also Farev.
Michael C., 442 U.S. 707, 727 (1979) (“The police did ind@sticate that a cooperative attitug
would be to respondent’s benebjt their remarks in this regaveere far from threatening or
coercive.”). These statements by Sergeant Hainot rise to the level of police coercion that
would have caused petitiong will to be overborne.

Petitioner has failed to demonstrate thatdlecision of the Califoia Court of Appeal

rejecting his claim that his statements to poliege coerced was contrary to or an unreasona

application of United States Supreme Court preced&atordingly, he is not entitled to federal

habeas relief on that claim.

B. Exclusion of Evidence

In his next two grounds for relief, petitioner claims that the trial court violated his due

process right to present a complete defensnvithexcluded testimony from an expert on false

confessions and from a schooypisologist concerning petitioner*sfelong cognitive defects.”
ECF No. 1 at 4, 13-17, 18-22. Petitioner arguesttiemtestimony of thesevo witnesses, which

i
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complemented each other and should have beesidered together, was crucial to support hi
claim that his statements to police wélkse, involuntary, and unreliable.

1. Background

Petitioner filed a motion in limine to adntite testimony of Dr. L&, an expert on false

confessions, regarding “the gendeectors that can lead to amvoluntary and/or false confession

and the phenomenon of false confession.” CI8&:229. Petitioner arguéadthe motion that
Dr. Leo’s testimony would support his defense thebat his statements police were “elicited
through overzealous use of interrogation tactichs®s threats, promises, or other forms of
inducements.”ld. at 190. Petitioner also argued that statements to police were “false,
involuntary, and unreliable.Td. at 193. He explained thatetiproffered testimony of Dr. Leo
would include “a discussion of the diffe@nbetween a policeterview and a police
interrogation, the phenomen of false confessions, and hearious techniques and factors
present during police interrogations daad to a false confessionltl. Petitioner also stated th
he intended to offer evidence that “there wawercive techniques ama/forms of suggestive
guestioning, implied promises of leniency ghts and other police techniques that resulted in

unreliable evidence.ld. at 198.

The trial court denied petitioner's motiondadmit Dr. Leo’s testimony, finding that it was

irrelevant because there was no evidence that petitioner’s statements to the police were fé
at 147-49. Specifically, the tripldge ruled that the testimoiwy these two witnesses was not
relevant unless there was “some foundationithédct there was an unreliable, coercive

interview that led to a misstatement by the Defendalt.’at 149. See alsoid. at 683-87. The

U7

se. |

trial court also concluded that expert testimonyfalse confessions was not necessary because it

would not add anything to what the jurpuld already know from common experience about
whether people wertelling the truth.Id. at 685-86.

In the petition before this court, petitioner suggests that&r.would have testified that
petitioner’s learning disabilitemade him more susceptilitegiving a false confession,
especially given the circumstanaashe police interrogation. ECNo. 1 at 15. Petitioner argu

that exclusion of Dr. Leo’s testimony precluded his trial counseh fiemonstrating that some
22
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the factors present at the maiinterrogation induceldim to falsely confess to the crimé&d. He
contends that cross-examination of Sergeamt Kad petitioner’s parents was insufficient to
make this showing. In short, petitioner argues thatétimony of an expert on false confess
was necessary to support his argument that &isreents to police were coerced and therefor

unreliable.

Petitioner also made an orafuest before the trial coua introduce the testimony of Df.

Cassorla, a school psychologistiad Tehama County DepartmerftEducation. RT at 708. He
stated that Dr. Cassorla would provide evidesioeut petitioner’s special needs involving “his
memory problems and his retention problemsl” The court denied peiiner’s request to call
his school psychologist as a witness becausesttegds he relied on to evaluate petitioner wel
too far removed from the time of petitioner’s police interrogation to have any relevance to
whether he gave false statements to the polideat 710. In the petition before this court,

petitioner argues that the exclusion of Dr. Cdas®testimony undermined his trial counsel’s
ability to show that petitiones’disabilities contributed to tlggving of a false confession. ECF

No. 1 at 17. He contends that the trial cauetxclusion of the tésnony of Dr. Leo and Dr.

ons

11%)

e

Cassorla “eviscerated his defense,” which “deleehupon showing that his confession was fajse,

and induced by police tactics brougbtbear on an 18-year-oldrfoer special education studen
with cognitive deficiencies.d. at 16-17.

2. State Court Decisiorand Dissenting Opinion

The California Court of Apgal rejected all of these arguments, reasoning as follows:

Exclusion of Testimony by Expert Witness on
False Confessions and Defendant's School Psychologist

Defendant contends the trial coarted in excluding expert witness
testimony regarding what leads suspects to make false confessions
during police interrogations. Deferdafurther contends that the
court erroneously precluded deflant's school psychologist from
testifying about defendant's fd@encies with memory and
information retention. We concludleat exclusion of this evidence
was not prejudicial error.

i

i
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A
Dr. Leo

The defense filed an in limine motion to introduce the testimony of
Dr. Richard A. Leo as an expert on false confessions and police
interrogation techniques. Specifically, defendant sought to “present
expert testimony regarding the general factors that can lead to a
coerced and/or false confemsi and the phenomenon of false
confessions . . . .” The moti argued that “[ijndividually and
collectively, especially as the interrogations progressed, these
techniques have been shown to unduly influence individuals to
make false and/or unreliable statetsenThis is especially true for
individuals who are younger, upghisticated and who have
learning disabilities.” The main noted the extensive literature
devoted to the topic of policenterrogations: “These sources
demonstrate that the profferedpert testimony has gained wide
acceptance in the relevant scientific community. The literature
further establishes th#te information thaan expert would convey

is beyond the knowledge of the ordinary juror.”

The court excluded Dr. Leo's testimony.
Dr. Cassorla

Defense counsel also sought taraduce the testimony of Dr. Irvin
Cassorla, the school psychologmho had formulated defendant's
special education curriculum in high school.

At the hearing on the admissibyl of Dr. Cassorla's testimony,
defense counsel further explainéde’'s the school psychologist for
the Tehama County Department of Education, and has reviewed as
part of setting up a special edtioa program for [defendant], being
involved in the evaluations of theports that were submitted to
him and formulating an educatidnarogram for [defendant]; and
he's reviewed reports from the Corning Elementary School, from
the high school, and has to do witke psychol [ sic ] - education
and evaluations. We're not gonrjajalk about psychology of it;
we're gonna [ ] talk about special needs involving - because of his
memory problems and his retention problems.” Although Dr.
Cassorla did not personally examuhefendant, “he was part of . . .
the examination program to develop a program for [defendant].”

The prosecutor objected to the testimony on grounds that Dr.
Cassorla was not qualified tonaer an opinion based on the school
reports and that the testimony would be irrelevant and confusing to
the jury. The prosecutor noted ttfte most recent of [the school
reports] appears to have beeegared in November 2005, so well
over two years before the inleint alleged in this casé.”

® The last report was prepared in 200%e murder [sic] occurred on January 11, 2008
more than two years later. Also, in Jaryu2008, the defendant was interrogated. The
defendant's trial took place in Apand May of 2009, more thanrée years aftehe 2005 report
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i

The trial court precluded Dr. Cassorla from testifying. The court
explained: “The primary problem @éhCourt has with it is that it's
2005, it's four years ago, theretestimony from the Defendant's
mother indicating that he has problems, but that there was great
improvement. There's testimony that he held two summer jobs at
Lassen, he's held a summer jobLas Schwab, he was holding a
job at Food Maxx, and the evidence doesn't seem to be pre -
adequately probative dfis ability as of the time of this interview,
which was January of 2008. | samuf years. It really was three
years between - two years? Wihadr, January - from December of
2005 to January of 2008.

“Just - The time gap for me is too great without some indication
that that situation continued at ttime of the interview. So at least
at this point it would be the Cdis ruling that it would not allow
the testimony of Dr. or Mr. Cassorla.”

B

Admitting expert testimony relating adlegedly false confessions is
subject to the trial court's discrati. And we will reverse only if an
abuse of discretion is shown. Pepple v. Ramos (2004) 121
Cal.App.4th 1194, 12092amos).)

Ramos summarized the law on this subjec€rane v. Kentucky
[(1986) 1 476 U.S. [683,] 691 [9D.Ed.2d 636] is the seminal case

in this area. InCrane, a 16-year—old defeadt testified at a
pretrial motion to suppress that he had been detained in a
windowless room for a protracted period of time, that he had been
surrounded by as many as six police officers during the
interrogation, that he had repedjedequested and been denied
permission to telephone his mothand that he had been badgered
into making a false confession. In opening statement, defense
counsel told the jury the defensvould present evidence regarding
the length of the interrogation atite manner in which it had been
conducted to demonstrate the statement was unworthy of belief.
Prior to the presentation of any evidence, the trial court sustained
the prosecutor's objection to thenadsion of evidence related to
the circumstances of the cos$toon. The trial court ruled the
defense could inquire into incastencies in the confession but
could not present any evidencabout the duration of the
interrogation or the individualsy attendance on the ground such
evidence was relevant only to the issue of voluntariness, which was
not before the jury.

“Crane held the reliability of a coefssion and its voluntariness are
two separate questions, reliabiliging a factual issue for the jury
and voluntariness being a legal issue for the couf@rane
concluded the ‘blanket exclusiondf evidence related to the
circumstances of the confessiaeprived the accused of a fair
opportunity to present a defenseCrgne v. Kentucky, supra, 476
U.S. at p. 690.)" Ramos, supra, 121 Cal.App.4th at pp. 1205-
1206.)
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In Ramos, the trial court excluded evidence from the defense's
expert on police interrogation technes and false confessions. On
appeal, théramos court distinguishe@rane on its facts: “We agree
with the principles underlyin€rane but find the trial court made

no similar blanket exclusion in this case. Rather, the record reveals
defense counsel cross-examined [the officer] extensively regarding
his interrogation techniques used in the interview of Ramos as well
as the interrogation techniques used in his questioning of other
witnesses. Defense counsel alshechwitnesses who testified [the
officer] threatened them and atteteq to coerce statements from
them and from Ramos. The jury also was aware of the
circumstances of the interrogation based on the videotape of
Ramos's statement. Thus, this is not a casedilape where the
defense was not permitted to attdlok reliability of the defendant's
statement.” Ramos, supra, 121 Cal.App.4th at p. 1206.)

Here, the circumstances of the gtiening were exred in depth
during the trial. Officer Kain went to defendant's residence, and
defendant later went to the pm#i station for an interview.
Defendant admitted facts about k&, but he denied involvement

in the crimes. Officer Kain stated that defendant's mother and sister
might be subject to arrest fortamfering in the investigation.
Although, at first, defendant was tofe was free to leave, he was
later arrested when he refused @msto search his car and home.
Officer Kain confronted defendant with the evidence of the shell
casing found in his car.

When defendant's parents met with him, he was wearing handcuffs.
His mother yelled at him and berated him and told him to talk to the
police. After his parentkeft, defendant waived hisliranda rights

and gave a responsive and cohemmtfession that was consistent
with the other evidencm the case. In addition to this evidence of
the questioning, defendant's meth testified concerning his
learning disability.

Turning first to the evidence defeéant sought to elicit from Dr.
Cassorla, we conclude it was cumulative and, therefore, its
exclusion was not an abuse of deton. (Evid.Code, §8 352.) He
never personally examined deéant, and the reports upon which
he would have based his opinievere over two years old. As
noted, the jury was already awaredefendant's learning disorder
from his mother's testimony. Evessuming the exclusion of Dr.
Cassorla's testimony was an abakédiscretion, defendant suffered
no prejudice, as we explain belowthvrespect to exclusion of Dr.
Leo's testimony.

Concerning the evidence defendamiight to elicit from Dr. Leo on
the subject of false confessionse conclude that, even if the
exclusion was an abuse of distton, it was noprejudicial.

Defendant contends the errordrcluding Dr. Leo's testimony must

be measured under the “harmless beyond a reasonable doubt”
standard for federal constitutional error set forthCimapman v.
California (1967) 386 U.S. 18, 247 L.Ed.2d 705, 710-711]. We
disagree. The ““[a]pplication of therdinary rules of evidence . . .
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does not impermissibly infringe andefendant's right to present a
defense.” [Citations.] [Citations.]” Reople v. Cunningham (2001)

25 Cal.4th 926, 998.) Thus, the proper test is the state law error
standard - whether it is reasonalprobable the jury would have
returned a more favorable verdicad the expert testimony been
admitted. Peoplev. Cegers (1992) 7 Cal.App.4t 988, 1001, citing
People v. Watson (1956) 46 Cal.2d 818, 836.)n any event, the
asserted error was harmless reggss of whether the state or
federal test is applied.

Defendant claims that exclusion of Dr. Leo's testimony “eviscerated
[his] defense.” The record, however, does not support this claim.

First, the circumstances of eh questioning and defendant's
confession were fully presented to the jury. ARamos, there was
no blanket exclusion of evidencencerning the questioningSee
Ramos, supra, 121 Cal.App.4th at p. 1206.)

It was obvious that defendant wasder stress when he confessed.
And the defense made that point to the jury.

Expert testimony in this regard wid not have altered appreciably
the jury's perception of the cos@on. While Dr. Leo would have
testified that stress can make a suspect more compliant, his
testimony would not have, and couldt have, established that the
confession was false. On the ath@nd, the trial court's exclusion

of Dr. Leo's testimony did not take away from the jury the
possibility of finding the confession was false.

Second, and more importantly, except for defendant's initial denial
to Officer Kain, the confession was consistent with the remainder of
the evidence. Defendant was witie group thastopped at the
Salazar residence about 30 minutes before the shooting. His car
was also there. A witness saw defendant's car immediately after the
shooting. Another occupant of detfant's car said that defendant
was in the car at the time of the shooting. While defendant
attempted to impeach the testimmfithese witnesses, the evidence
went largely uncontradicted. shell casing found in defendant's

car was consistent with casings found on the pavement at the scene
of the shooting. There was nevidence that defendant ever
recanted his confession and no credible evidence that defendant was
anywhere but in the car whenettshooting occurred. Therefore,
even if Dr. Leo had testified concerning stress and false
confessions, the jury had noactual basis to discount the
confession. Taking into account the totality of the circumstances,
the proposed expert testimony was little more than speculation and
would not have changed therdet of a easonable jury.

We therefore conclude that euslon of Dr. Leo's testimony was
harmless, even assuming the trial court should have admitted it.

Mullen, 2012 WL 758145, at **7-18).

® Justice Butz issued a lengthy dissent tcaihyeellate court’s decision that the trial couf
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3. Applicable Legal Principles

Criminal defendants have a constitutionght, implicit in the Sixth Amendment, to
present a defense; this right is “a fundantal element of due process of lawVashington v.
Texas, 388 U.S. 14, 19 (1967)ee also Crane v. Kentucky, 476 U.S. 683, 687, 690 (1986);
Californiav. Trombetta, 467 U.S. 479, 485 (1984)yebb v. Texas, 409 U.S. 95, 98 (1972);
Moses v. Payne, 555 F.3d 742, 757 (9th Cir. 2009). Necessarye realization of this right is
the ability to present evidenceclading the testimony of witnesse#/ashington, 388 U.S. at 19

However, the constitutional right pyesent a defense is not absoludécala v. Woodford, 334

F.3d 862, 877 (9th Cir. 2003). “Even relevand aeliable evidence can be excluded when the

state interest is strongPerry v. Rushen, 713 F.2d 1447, 1450 (9th Cir. 1983).

State law rules excluding evidence frormenal trials do not abridge a criminal
defendant’s right to presentlafense unless they are “arbiyraor “disproportionate to the
purposes they were designed to serve” and tigéjs] upon a weighty inteseof the accused.”
United States v. Scheffer, 523 U.S. 303, 308 (1998%ce also Crane, 476 U.S. at 689-91
(discussion of the tension betwethie discretion of state coutts exclude evidence at trial and
the federal constitutional right to “present a complete defenSe&gme v. Lambert, 288 F.3d
1081, 1090 (9th Cir. 2002). Further, a crimindiethelant “does not hawan unfettered right to
offer [evidence] that is incompetent, privileger otherwise inadmissbdlunder standard rules ¢
evidence.” Montana v. Egelhoff, 518 U.S. 37, 42 (1996) (quotifdgylor v. Illinois, 484 U.S. 400
410 (1988)). In general, it has taken “unugsuatimpelling circumstances ... to outweigh the
strong state interest in admstration of its trials.’Perry, 713 F.2d at 1452. “A habeas petition
bears a heavy burden in showing a due prodetation based on an evidentiary decision.”
Boyde v. Brown, 404 F.3d 1159, 1172 (9th Cir. 2005).

1
1

properly excluded the testimowy Drs. Cassorla and Ledd. at **12-17. Justice Butz agreed
with petitioner’'s argument that the testimony frdmse witnesses was critical to petitioner’s
defense and that the exclusion of tngdence resulted in legal prejudidel.
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4. Analysis

As set forth above, the California Court gbgeal ultimately conalded that any error in

excluding the testimony of Drs. Leo and Cassorla was not prejudicial because there was r

(0]

evidence petitioner’s statements to police were falséhe context of federal habeas review, the

standard for prejudice resulting from a trial daenror is whether the error had substantial anc
injurious effect or influence idetermining the jury’s verdictSee Brecht v. Abrahamson, 507
U.S. 619, 637 (1993). Furtherwf]hen a state court has fouadonstitutional error to be
harmless beyond a reasonable doubt, a federal m@ayrnot grant habeas relief unless the sta
court’s determination isbjectively unreasonable Towery v. Schriro, 641 F.3d 300, 307 (9th
Cir. 2010). A state court’s decision “based da@ual determination will not be overturned of
factual grounds unless objectivelgreasonable in light of the evidence presented in the stat
court proceeding."Cooper v. Brown, 510 F.3d 870, 921 (9th Cir. 2007) (citations omitted).
Assuming arguendo that the trial court erreéxcluding the testimony of Dr. Leo and [
Cassorla on the subject of petitioner’s suscefiliib making a false confession, the conclusic
of the California Court of Appeal that tleeror was not prejudial is not objectively
unreasonable. As explained by the state agpeatlaurt, petitioner'sonfession was fully
consistent with the other evidence introduced sitinl. Petitioner did not recant his confessic

rebut the statements of trial withesses conngdtim to the crime, or explain the spent shell

casing found in his vehicle. Nor did he rebutdwa statements to policeith evidence, such as

an alibi, that would have cast doubt on their trulthéss. Thus, even if the testimony of Drs. L
and Cassorla could have demonstrated that matitiwas susceptible to making false stateme

under duress, the evidence demonstrated that, in this case, petitioner did not make false

D

—d

n

4

n,

e0

nts

statements. There was simply no indication from the evidence presented at trial that petitioner

had falsely confessed to something he diddoot Put another way, under the circumstances ¢
this case any error in excluding testimony regarding false confessions could not have had
substantial and injurious effect mfluence in determining the jury’s verdict because the evid
overwhelmingly showed that petiner's confession was true.

i
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This court also notes thtte trial judge excluded the testimony of Dr. Leo and Dr.
Cassorla pursuant to state lawigthallows a trial judge to adtror exclude expert testimony in
his or her discretion. As the U.S. Court of Apgs for the Ninth Circuit has observed, the Uni
States Supreme Court has not “sglyaaddressed” whether a stataurt’s exercise of discretion

to exclude testimony violates a criminal defemigkaright to presentelevant evidenceMoses,

555 F.3d at 758-59. Nor has it clearly established a “controlling legal standard” for evalua

discretionary decisions to excludettype of evidence at issue hetd. at 758. Accordingly, the

decision of the California Court @&ppeal that the trial court’s discretionary evidentiary ruling
did not violate the federal constion is not contrary to or amnreasonable application of clear
established United States Supreme Cpretedent and may not be set asidk. See also
Knowlesv. Mirzayance, 556 U.S. 111, 112 (2009) (“it is n@n unreasonable application of’
‘clearly established Federal law’ for a state coudédoline to apply a specific legal rule that hé
not been squarely established bye[United States Supreme Court)Aright v. Van Patten, 552
U.S. 120, 126 (2008) (per curiam) (relief isvauthorized” under Saoh 2254(d)(1) when the
Supreme Court's decisions “given no clear answére question presentdd{ alone one in [the
petitioner's] favor,” because tils&ate court cannot be said torbainreasonably applied clearly
established Federal lanBrown v. Horell, 644 F.3d 969, 983 (9th Cir. 2011) (“Between the
issuance oMoses and the present, the Supreme Coustiinat decided any caither ‘squarely
address[ing]’ the discretionary exclusion of @nde and the right to present a complete defe
or ‘establish[ing] a conttbng legal standard’ for evahting such exclusions.”gert. denied
U.S. __ ,2011 WL 4901379 (Nov. 14, 2011.)

The decision of the California Court Appeal that the trial court did not commit

prejudicial error in excluding ehtestimony of Drs. Leo and Cassoid not contrary to or an

unreasonable application of United States Supi@met authority and is certainly not “an errof

well understood and comprehended in existing law beyond any possibility for fairminded
disagreement.’Richter,131 S. Ct. at 786-87. Accordingly, getner is not entitled to relief on
these claims.

i
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C. Admission of Evidence

In his final claim for relief, petitioner gues that the trial couviolated his Fifth

Amendment right to remain silent when inaitted testimony by Sergeant Kain that he had
refused to allow a search of his car and hislerste. ECF No. 1 at 18, 22-24. Petitioner argu
that this evidence was improperly used as ewderi his guilt and was highlighted for the jury
during the prosecutordosing argumentld. He also argues that his trial counsel rendered

ineffective assistance in failirtg object to this testimonyld. at 23.

The California Court of Apeal rejected these arguments, reasoning as follows:

Evidence and Argument Concerning
Refusal to Consent to Search

For the first time on appeal, defendant contends that admission of
evidence that he refused to give Officer Kain consent to search his
car and home violated ht®nstitutional right to remain silent. This
contention was forfeited because no objection was made in the trial
court. Defendant further contentsat, if we find the contention
was forfeited, we must reverse nonetheless because trial counsel's
failure to object to the evidenceolated his right to assistance of
counsel. We conclude the failuie object did noviolate his right

to assistance of counsel becatisge was a possible tactical reason
for not objecting to the evidencednn any event, the evidence of
defendant's guilt was overwhelming.

Officer Kain testified that, dung questioning, but before defendant
was arrested, he asked defendantcfansent to search his car and
home. Defendant refused, soffi@r Kain told him he was
detaining defendant while he gatsearch warrant for defendant's
car and home. During closinggaiment, the prosecutor recounted
the questioning. He stated:

“Prior to [defendant's detannh, Officer Kain] had asked
[defendant], ‘Okay, if you're nanvolved could | take a look in
your car?’ because [defendant] hedimitted to [Officer] Kain that
he drove a brown Oldsmobile which is very similar to the vehicle
that was seen at the house. TBuout of course it was the same
vehicle that was seen at the house.

“When [Officer] Kain asked [defedant] for consent to search his
car, [defendant] said, ‘No.’

“[Officer] Kain asked him, ‘Okaywell, is there anything in your
residence? You mind if | take a look in your room?’ Again
[defendant] said, ‘No, you can't look.’

“At that point [Officer] Kain detained [defendant] and wrote a
search warrant. This search warrant allowed him to search
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[defendant's] car, which was th@own Oldsmobile as well as
[defendant’'s] room.”

A prosecutor is forbidden to comment on a defendant's refusal to
give consent to a searchPefple v. Keener (1983) 148 Cal.App.3d

73, 78-79.) Such comment is a violation of the privilege against
self-incrimination as secured by the Fifth Amendment to the United
States Constitution.S¢e Griffin v. California (1965) 380 U.S. 609,
615 [14 L.Ed.2d 106, 110].) Howevehe failure to object to the
comment forfeited review of the issue on appeBRkojple v. Turner
(2004) 34 Cal.4th 406, 421.)

Anticipating the forfeiture probha, defendant argues that defense
counsel's failure to object violatéds right to assistance of counsel.
We disagree.

““[Iln order to demonstrate infgective assistance of counsel, a
defendant must first show courseperformance was ‘deficient’
because his ‘representation felllde an objective standard of
reasonableness . . . under @éuag professional norms.’
[Citation.] Second, he must alshow prejudice flowing from
counsel's performance or lackethof. [Citation.] Prejudice is
shown when there is a ‘reasonablelability that, but for counsel's
unprofessional errors, the resulttbé proceeding would have been
different. A reasonabl@robability is a proability sufficient to
undermine confidence in the outcamegCitations.]” [Citation.]'
[Citation.]” (People v. Avena (1996) 13 Cal.4th 394, 418; fn.
omitted.)

““[1]f the record on appeal shedso light on why counsel acted or
failed to act in the manner challged[,] . . . unless counsel was
asked for an explanation and failexprovide one, or unless there
simply could be no satisfactory @anation,” the claim on appeal
must be rejected.” Citations A claim of ineffective assistance in
such a case is more appropriatelgcided in a habeas corpus
proceeding. [Citations.]” Reople v. Mendoza Tello (1997) 15
Cal.4th 264, 266-267.)

Defendant claims, summarily, thtaial counsel's representation was
deficient for not objecting to the evidence that defendant refused
consent to searches of his cadéhome. He argues only that the
law is clear and “[d]efense counsel had no excuse for failing to
object to it.” The reca does not suppbthis argument. If defense
counsel had a tactical reason noblgect, his performance was not
deficient. In fact, here, the defense relied heavily on the evidence
that Officer Kain's treatment ofefendant was overbearing and
heavy-handed. During closinggaiment, defense counsel argued,
in essence, that Officer Kain hadelpenice to defendant to try to get
him to consent to a search. When defendant refused, Officer Kain
arrested him and searched the car and home anyway. Defense
counsel argued to the jury that Officer Kain arrested defendant
“[b]Jecause [defendant] wouldn'tgtiroll over and let him go out
and search his car.” Thereforegth was a tactical reason defense
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counsel may have decided not to obf8ct. Under these
circumstances, defendant shanot shown that counsel's
representation was deficient.

Since defendant fails to establidhficient representation, we need
not discuss possible puglice. In any event, this was not a close
case. Although trial counsel pided a vigorous defense, the

evidence, as summarized above, was overwhelming that defendant
committed the crimes for which he was convicted.

Mullen, 2012 WL 758145, at **10-12.

As set forth above, the California Court gigeal concluded that petitioner forfeited ar
claim regarding his refusal to consent to tbarsh of his vehicle and home by failing to make
contemporaneous objection to Sergeant Kain'’s testimony and to the prosecutor's commer
that testimony during his closireggument. Respondent argues thatstate court’s finding of
waiver constitutes a state proceslurar precluding this court froaddressing the merits of this
claim. ECF No. 13 at 43-45.

State courts may decline to reviewlaim based on a procedural defa¥ainwright v.
Sykes, 433 U.S. 72 (1977). As a general rule, a fddebeas court “willhot review a question
of federal law decided by a state court if the sieai of that court restsn a state law ground tha
is independent of the federal question @adequate to support the judgmentCalderon v.
United Sates District Court (Bean), 96 F.3d 1126, 1129 (9th Cir. 1996) (quot®geman v.
Thompson, 501 U.S. 722, 729 (1991)). The state ralenly “adequate” if it is “firmly
established and regularly followedltl. (quotingFord v. Georgia, 498 U.S. 411, 424 (1991));
Bennett v. Mueller, 322 F 3d 573, 583 (9th Cir. 2003) (“[the deemed adequate, the state law
ground for decision must be well-established and ctamdlg applied.”) Thestate rule must alsc
be “independent” in that it is ntinterwoven with the federal law.Park v. California, 202 F.3d
1146, 1152 (9th Cir. 2000) (quotimgichigan v. Long, 463 U.S. 1032, 1040-41 (1983). Eveni
the state rule is independent and adequate, thrachany be heard if thgetitioner can show: (]

cause for the default and actual prejudice as a refstiie alleged violation of federal law; or (2

9 The Attorney General states that “the melcdoes not affirmatively suggest any tactig
reason for defense counsel's failure to objeough it is nonetheless conceivable that counse
had such a reason.” We disagree.
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that failure to consider theasims will result in a fundamental miscarriage of justiCeleman,

501 U.S. at 749-50. Ineffective assistance of coumtletstablish cause to excuse a procedural

default if it was “so ineffective as toolate the Federal ConstitutionEdwards v. Carpenter,
529 U.S. 446, 451 (2000) (citidMdurray v. Carrier, 477 U.S. 478, 486—88 (1986)).

Assuming arguendo that petitioneclaim of error is not prockirally barred, it should b¢

v

denied for lack of prejudice. Itis true, as thédifémia Court of Appeakxplained, that a “refusal
to consent to a warrantless sgais privileged conduct which eaot be considered as evidence
of criminal wrongdoing.”United Satesv. Prescott, 581 F.2d 1343, 1351-52 (9th Cir. 1978)
(defendant’s refusal to permit the police to eteer home without a warrant could not be usec
against her at trialsee also Gasho v. United Sates, 39 F.3d 1420, 1438-39 (9th Cir. 1994)

(same). Accordingly, it was arguably improperttoe trial court to admit evidence of petitiongr

refusal to consent to a searchhaf vehicle and his home and for the prosecutor to comment|on it.

However, the erroneous admission of evidencgalation of the Fifth Amendment’s guarantee
against self-incrimination is swdjt to harmlessreor analysis.Neder v. United Sates, 527 U.S.

1, 18 (1999) (citingArizona v. Fulminante, 499 U.S. 279, 296 (1991) (admission into evidence

involuntary confession is subjeict harmless error analysis)). Given the overwhelming evidgnce

against petitioner, including hstatements to police and the testimony of withesses placing him at

the scene of the shooting, the admission of eviddératehe refused to consent to a search of i
vehicle and home would not hakiad a substantial and injurious effect or influence on the
verdict. Brecht, 507 U.S. at 637.

Nor is petitioner entitled to relief on his ¢fathat his trial counsel rendered ineffective
assistance in failing to object on federal constital grounds to the adssion of evidence that

he refused to consent to a search of his vehittethome. As noted by the state appellate cou

=

petitioner’s trial counsel may havad a valid tactical reason fallowing this evidence to be

S

t,

admitted without challenge, in order to providether evidence of Sergeant Kain’s heavy-handed

dealings with petitioner. In any event, thés no reasonable likelihood that the outcome of

petitioner’s trial would have been different had trial counsel successfully objected to evidence

about petitioner’s failure to consent to a search. In light of thevintming evidence that
34
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petitioner committed the charged crimes, petitioneuld have been convicted even if evideng

e

that he refused to consent to a search had moe cxefore the jury. Accordingly, petitioner is not

entitled to relief on his claim oheffective assistance of counsel.

D. Motion for Discovery

Petitioner moves for leave to conduct dissaxyvand for the appointment of counsel to
assist in conducting discovery. ECF No. 15. sdmmarizes the events thieanspired during his
police interrogation and requests thatbe allowed to “inspeeind copy” a wide-ranging list of
evidence in the possession of the District Attorai@ffice, to wit: (1) any prior false reports or
statements made by a prosecution witness; (2) “any evidence undermining any prosecutio
witness’ expertise;” (Bany evidence that “contradicts apecution witness’ statements or
reports;” (4) any promise of a reward or favoraipdatment to any prosetion witness or that
witness’ attorney; (5)any evidence that a presution witness has erggd in misconduct which
involved moral turpitude;” (6) any misdemearmonvictions suffered by any prosecution witne
for crimes of moral turpitude; (7) criminaharges currently pending against any prosecution
witness; (8) any evidence ofpaosecution witness’ paitation for dishonegt (9) any statement
by a prosecution witness evidencinigs toward petitioner; and@) any evidence supporting “t
statements of defense witnessd. at 11. Petitioner argues ttat of this evidence should be
provided to him pursuant @rady v. Maryland, 373 U.S. 83 (1963) (“the suppression by the
prosecution of evidence favorable to an accugEmh request violates due process where the
evidence is material either to guilt or to punishin@respective of theapd faith or bad faith of
the prosecution”) an@iglio v. United Sates, 405 U.S. 150 (1972) (a violation of a defendant’
rights occurs if the government knowingly u$aise evidence in obtaining a conviction).

In Cullen v. Pinholster, U.S. , , 131 S. Ct. 1388, 1398 (2011), the United

States Supreme Court held thederal review of habeas caipclaims under § 2254(d)(1) is
“limited to the record that was before the stadart that adjudicated ¢hclaim on the merits.”
131 S. Ct. at 1398. In the aftermathPofiholster, conducting an evidentiary hearing in a fede
habeas proceeding is futile unless the federal habeas court has first determined that the s

court’s adjudication of the petitiner’s claims was contrary to or an unreasonable application
35
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clearly established federal laand therefore not entitled to dedace under § 2254(d)(1), or tha
the state court unreasonably determined the fa@$ed upon the recordde it, and therefore
deference is not warranted pursutmg 2254(d)(2). Some couiltave extended the reasoning
Pinholster, which involved a request fan evidentiary hearing, to g as unwarranted request
for discovery or to expand the record in federal habeas corpus proceesiagsg.,
Runningeagle v. Ryan, 686 F.3d 758, 773-74 (9th Cir. 2012) (concluding that, uRdinolster,
petitioner was not entéd to discovery)Peraza v. Campbell, 462 F. App’x. 700, 701, 2011 WL
6367663, 1 (9th Cir. 2011) (“In summary, to the exteeraza seeks to expand the record thrg
discovery and an evidentiary hemy, beyond what was presentedhe state court, we concluds
that such relief is precluded Bynholster . . . .”); Coddington v. Martel, No. S-01-1290 KIJM
CKD, 2013 WL 5486801 (E.D. Cal. Sept. 30, 201Qxher courts have reached the contrary
conclusion. See, e.g., Samplev. Colson, F. Supp. 2d 865, 889 (W.D. Tenn. 2013) (“[g]iven th
lack of direct guidance from the Supremeu@ or the Sixth Circuit on the breadthRyhholster,
the Court will follow the plain language Bfnholster and limit its force to § 2254 habeas

review”); Pike v. Johnson, No. 1:12—cv-35, 2013 WL 2457718, at *3 (E.D. Tenn. June 6, 20

(“[w]hile Cullen v. Pinholster limits the scope of review undgr2254(d)(1), it says nothing about

the court’s discretion tallow discovery”).

Regardlessf whetherPinholster presents an impediment to expansion of the record

absent the preliminary finding that the decisiothaf state court is not gthed to deference unde

8§ 2254(d)(1) or (2), petitioner heienot entitled to the discovergquested in his motion. Rule

of the Rules Governing Section 2254eaprovides in pertinent part:

(a) Leave of Court Required. A judge may, for good cause,
authorize a party to conduct disery under the Federal Rules of
Civil Procedure and may limihe extent of discovery....

(b) Requesting Discovery. A pgrtrequesting discovery must
provide reasons for the request.eTrequest musalso ... specify
any requested documents.

Thus, a habeas petitioner is not entitled to discovery as a matter of course, but only upon
specific showing of good cause andhe court’s exercise of discretioBracy v. Gramley, 520

U.S. 899 (1997)Harrisv. Nelson, 394 U.S. 286 (1969Rich v. Calderon, 187 F.3d 1064, 1068
36
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(9th Cir. 1999) (discovery is available “onlytime discretion of the court and for good cause”
Jonesv. Wood, 114 F.3d 1002, 1009 (9th Cir. 1997). The burden of demomngjrise materiality
of the information requested is on the moving pa&yanford v. Parker, 266 F.3d 442, 461 (6th
Cir. 2001) (citingMurphy v. Johnson, 205 F.3d 809, 813-15 (5th Cir. 2000)). “Bald assertion
and conclusory allegations do not provide sigfit ground to warramequiring the state to
respond to discovery or requia@ evidentiary hearing.Parker, 266 F.3d at 460. Good cause
exists “where specific allegations before the tshow reason to beliewthat the petitioner may
if the facts are fully developed, be able tondastrate that he entitled to relief. Bracy, 520
U.S. at 908-09.

Petitioner has failed to demonstrate good céwsthe discovery sought here. He also
failed to support his requests with the regdispecificity and has not explained how the
discovery would have any bearing on the clainfergethis court. Nor does he explain why thg
discovery that he now seeks is any different fthendiscovery that was available to him in stg
court. It is entirely possible that petitioner'mticounsel conducted tlsame investigation that
petitioner now seeks to undake through his discovery motion and found it unproductive, or
decided that the discovery was madterial to the defense. tR®ner is essentially seeking
discovery on the chance that it will provide Halpnformation in support of his federal habeas
claims. The habeas discovery rules do not pesath a wide ranging exercise, nor do they al
a petitioner to investigate his eaanew after he has been cotetc Habeas petitioners may nc
seek to use discovery as a “fishiexpedition . . . to explore their caisesearch of its existence.
Rich, 187 F.3d at 1067 (quotir@alderon v. U.SD.C. (Nicolaus), 98 F.3d 1102, 1106 (9th Cir.
1996)). See also Kemp v. Ryan, 638 F.3d 1245, 1260 (9th Cir. 2011)€gtdesire to engage in a
“fishing expedition” cannot supply good cause to conduct discovery). Similarly, “good cau
discovery cannot arise from megpeculation” and “discovery cannog¢ ordered on the basis of
pure hypothesis.’Arthur v. Allen, 459 F.3d 1310, 1311 (11th Cir. 2006).

Finally, and most important, this court lemscluded that none gietitioner’s habeas
claims are meritorious. Petitianeas not convinced the court that any of the discovery that |

seeks would entitle him to federal habeas relief on any claim. Nor has petitioner demonst
37
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“reason to believe that [he] may tife facts are fully developed, Bble to demonstrate that he

confined illegally and is thefore entitled to relief.”Harrisv. Nelson, 394 U.S. 286, 300 (1969).

In short, there is no good cause to conduct furdiseovery with respect to any of petitioner’s
habeas claims at this time.
IV. Conclusion

Accordingly, IT IS HEREBY ordered thaktitioner's May 28, 2018otion for discovery
(ECF No. 15) is denied.

Further, IT IS HEREBY RECOMMENDED thatetitioner’s appliation for a writ of

habeas corpus be denied.

S

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiags,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caeseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

PATED: Aprl 30, 2015 W%ML—\
'
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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