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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT BENYAMINI, No. 2:13-cv-0205 MCE AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | M. BLACKBURN, et al.,
15 Defendants.
16
17 Plaintiff is a former state prisoner procegglpro se with a civil rights action pursuant tp
18 | 42 U.S.C. 8 1983. This matter proceeds on pfagmtomplaint (ECF No. 1), which was found
19 || to state claims against defendants for usexoéssive force in violation of the Eighth
20 | Amendment (ECF No. 8). Currently before tloeit is defendants’ motion for an order declarjng
21 | plaintiff a vexatious litigant ancequiring security in the amouaof no less than $3,270. ECF No.
22 | 88. Plaintiff opposes the motion. ECF No. 101. tRerreasons set forth below, the court will
23 | recommend that defendahmotion be denied.
24 | . Procedural History
25 Plaintiff initiated this acttn on February 4, 2013, and i®peeding on a complaint that
26 | was found to state Eighth Amendment claims against defendants Blackburn and Marzan,
27 || 1
28 || /I
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correctional staff at California &e Prison-Sacramento (“CSP-Sat”pecifically, plaintiff
alleges that on April 29, 2009, whitaintiff was being transferred to a new cell block, defenc
Marzan wrapped his arm around plaintiff's threatl began squeezing, which cut off plaintiff’s
air supply and caused plaintiff to believe he wamg to die. ECF No. &t 10. Plaintiff asserts
that defendant Marzan also whispered in his'gaur [sic] going into the block, it'll kill you.”
Id. Plaintiff claims that defedant Blackburn subsequently “mhandled” him into the cell and
used retention chains attached to his handcuffig olaintiff's hands though the food tray port.
Id. Plaintiff states that he taevere bruising on his wrists, éarms, and biceps as a result of
defendant Blackburn’s conductigthat he suffered from nighares as a result of the
strangulation._ld.

On March 30, 2016, defendants filed theam$tmotion. ECF No. 88. After obtaining
two extensions of time to file an oppositiorQENos. 93, 97), plaintiff filed an opposition to
defendants’ motion (ECF No. 101efendants filed a reply. ECF No. 102. The motion is n
fully briefed and before the court.

[l Defendants’ Request for Judicial Notice

Defendants ask the court to take judicial ret twenty-three instances of prior litigati
brought by plaintiff. ECF No. 89. The court “mtake notice of proceedings in other courts,
both within and without the federidicial system, if those proceieds have a direct relation to

matters at issue.” United States ex rel. Rebnh Rancheria Citizenso0ncil v. Borneo, Inc., 971

F.2d 244, 248 (9th Cir. 1992) (citation and insrquotation marks omittedgollecting cases);
Fed. R. Evid. 201(b)(2) (court may take judiaiatice of facts that arcapable of accurate
determination by sources whose accuracy cannot reasonably be questioned). Accordingly
request will be granted and the court takes jatliootice of the following instances of litigation
initiated by plaintiff:

i

1 Plaintiff contends that at all times relevémthis action he was housed at “New Folsom Stafte

Prison.” CSP-Sac is sometimes called “New Folsamtl is located next to Folsom State Pris
Plaintiff has now been released from custody.
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1. Benyamini v. Johnson, Ninth Circuit Case.NL.1-16971 (appeal from E.D. Cal. Ca

No. 1:07-cv-0907-LJO-DLB). On December 5, 201%, fnth Circuit dismissed the appeal fg
failure to prosecute after plaintiff failed to ptne filing fee, which hénad been ordered to pay
because his appeal was found tdfbgolous.” ECF No. 89 at 7-9.

2. Benyamini v. Johnson, E.D. Cal. Case.N:07-cv-0907-LJO-DLB. Plaintiff was

found to state a cognizable claim against midtgefendants, but the action was ultimately
dismissed on July 27, 2010, for plaintiff's failucetimely submit service documents. 1d. at 23
26.

3. Benyamini v. Simpson, E.D. Cal. Case.N:08-cv-1552-GEB-DAD. Case dismiss

on July 8, 2009, for failure to state a claim. Id. at 35-41.
4. Benyamini v. Anderson, E.D. Cal. Cade. 1:07-cv-1596-OWW-GA. Plaintiff's

5E

-

ed

complaint was dismissed with leave to amend for failure to state a claim. When plaintiff fajled to

file an amended pleading, thase was dismissed on May 2809, on the ground that the only
pleading on file failed to stageclaim. _Id. at 48-52, 56-57.
5. Benyamini v. Manjuano, E.D. Cal. CaNe. 1:06-cv-1096-AWI-GSA. Plaintiff was

found to state an Eighth Amendment claim agamultiple Defendants. On March 4, 2015,
judgment was entered for defendants following goditheir motion for smmary judgment._Id.
at 89-103.

6. Benyamini v. Manjuano, E.D. Cal. CaNe. 1:07-cv-1697-AWI-GSA. The case wa

dismissed on October 7, 2008, as duplicatifvé:06-cv-1096-AWI-GA. 1d. at 105.
7. Benyamini v. Rivers, E.D. Cal. CaB®. 2:09-cv-0075-JAM-KJM. Plaintiff's

complaint was dismissed with leave to amendddure to state a claim. On November 25,
2009, the case was dismissed without pregidit plaintiff's requst. Id. at 111-18.
8. Benyamini v. Kretch, E.D. Cal. Cadlo. 2:09-cv-0170-GEBAD. Plaintiff's

complaint was dismissed with leave to amendddure to state a claim. On August 25, 2009

the case was dismissed for pldirgifailure to file an amendedomplaint. _Id. at 123-28, 131-37.

9. Benyamini v. Sharp, E.D. Cal. Case.N2:09-cv-0173-FCD-EFB. Plaintiff's

complaint was found to state a chaagainst one defendarielaintiff was granted leave to file a
3
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amended pleading or to submit service documefstier failing to submit either the materials
necessary to serve process or an amendedlammphe case was dismissed for failure to
prosecute on March 15, 2010. Id. at 146-50

10.Benyamini v. Harris, E.D. Cal. Cadl. 2:09-cv-2462-MCE-DAD. Plaintiff's

complaint was found to state a claim agamattiple defendants. On September 30, 2010, th

case was dismissed for plaintiff's failuregobmit service documents. Id. at 157-60.

11.Benyamini v. Forsthy, E.D. Cal. Call®. 2:09-cv-2323-GEB-DAD. Plaintiff's
complaint was found to state a claim, but theecaas dismissed on June 1, 2012, for failure t
submit documents necessary tfeet service._Id. at 172-76.

12.Benyamini v. Forsthy, Ninth Circuit Cad®. 12-16402 (appeal from E.D. Cal. Cag

No. 2:09-cv-2323-GEB-DAD). The Ninth Circuit summarily affied the district court’s
judgment after finding that the quems raised were “so insubstehtas not to require further

argument.”_Id. at 181.

13.Benyamini v. Byrd, Ninth Circuit Case Nd1-17218 (appeal from B. Cal. Case No|

2:10-cv-0101-KIM-DAD). Plaintf’s application to proceed in forma pauperis was denied
because the appeal was found to be frivololse appeal was subsequently dismissed for
plaintiff's failure to pay tle filing fee. _Id. at 184-86.

14.Benyamini v. Forsythe, E.D. Cal. Cade. 2:09-cv-2453-GEB-EFB. Plaintiff's

complaint was found to state a claim against mulgigtendants. Plaintiff was granted leave t
either file an amended complaint or return docusheecessary to effect service. When plain
did neither, the case was dismissed on July @B] 2for failure to prosege. 1d. at 222-25.

15.Benyamini v. Forsythe, Ninth Circuit Cabl®. 11-16838 (appeal from E.D. Cal. Ca

No. 2:09-cv-2453-FCD-EFB). The Ninth Circuit reviewed and affirmed the district court’s
dismissal of the action. Id. at 227-28.

16.Benyamini v. Colvin, E.D. Cal. Ca®. 2:12-cv-03160-JAM-EFB. Plaintiff's

complaint was found to state a claim against ofierdiant. Plaintiff was @nted leave to either
file an amended complaint or return documemtsassary to effect service. When plaintiff did

neither, the case was dismissed on Novembe2@®2, for failure to prosecute. Id. at 236-39.
4
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17.Benyamini v. Mendoza, E.D. Cal. Cade. 2:09-cv-2602-LKK-AC. Plaintiff's

complaint was found to state a claim againskipie defendants. On motion by defendants,
plaintiff's in forma pauperis status was revoked &e was ordered to pay the filing fee in full.
The case was dismissed on November 27, 2012, forifffsifailure to pay te filing fee. _Id. at
258-72.

18.Benyamini v. Mendoza, Ninth Circuit CaS®. 12-16341 (appeal from E.D. Cal. Ceé

No. 2:09-cv-2602-LKK-GGH). Platiff's application to proceeth forma pauperis was denied
because the appeal was found to be frivololse appeal was subsequently dismissed for
plaintiff's failure to respond ta court order._ld. at 274-76.

19.Benyamini v. Sahoota, E.D. Cal. Cade. 2:11-cv-2916-GEB-EFB. Plaintiff's

complaint was dismissed with leave to amend for failure to state a claim. When plaintiff fajled to

file an amended complaint, the case was dised on August 1, 2012, for failure to comply wit

a court order._Id. at 289-92.

20.Benyamini v. Sahoota, Ninth €uit Case No. 12-16863 (appeal from E.D. Cal. C3

No. 2:11-cv-2916-GEB-EFB). The Ninth Circuit reviewed and affirmed the district court’s
dismissal of the action. Id. at 294-95.

21.Benyamini v. Wolfe, E.D. Cal. Ca®do. 2:12-cv-1578-WBS-CKD. Plaintiff's

complaint was found to state a claim againskipie defendants. On motion by defendants,
plaintiff's in forma pauperis status was revoked &e was ordered to pay the filing fee in full.
The case was dismissed on March 6, 2014, for plamfdilure to pay the filing fee. Id. at 307

10.
22.In re Robert P. Benyamini, Ninth Cint«ase No. 12-80209 (appeal from E.D. Cal

Case No. 2:12-cv-3008-WBS). Pursuant to a pirggfreview order, plaitiff's appeal was not
allowed to proceed because “the appeal is so itesoiies as to not warramtirther review.” _Id. a
306.

23.Benyamini v. Mayfield, E.D. Cal. Ca$¢n. 2:11-cv-0659-WBS-KJN. The case was

dismissed on July 11, 2011, for failure to pag fiting fee and/or submit an application to

proceed in forma pauperis. Id. at 315-18.
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II. Discussion

Pursuant to this court’s Local Rule 151(b), “[t]he provisions of Title 3A, part 2, of the
California Code of Civil Proadure, relating to vexatious litnts, are hereby adopted as a
procedural Rule of this Couoh the basis of which the Court ynarder the giving of a security,
bond, or undertaking, although the power of tloeai€shall not be limited thereby.” A
defendant’s motion for an ordergugring a plaintiff to furnish ecurity must be “supported by a
showing [(a)] that the plaintift a vexatious litigant and [(bdhat there is not a reasonable
probability that he or she will prail in the litigaton against the moving defendant.” Cal. Civ.
Proc. Code 8§ 391.1. Upon consideration of théianpthe court “shall ansider any evidence,
written or oral, by witnesses or affidavit, asyniee material to the gund of the motion.” Cal.
Civ. Proc. Code 8§ 391.2. If “the court determinet the plaintiff is a veatious litigant and that
there is no reasonable probability that the plHintll prevail,” the court shall order the plaintiff
to furnish security in an amount to be fixedtbg court. Cal. Civ. Proc. Code 8§ 391.3(a). “W
security that has been ordered furnished idunoished as ordered, the litigation shall be

dismissed as to the defendant for whose bene&fist ordered furnished.Cal. Civ. Proc. Code §

391.4.

1. Vexatious Litigant

Defendants move to have plaintiff deenaedexatious litigant under two provisions of
California’s Vexatious Litigants statute, whichcigdified at California Code Civil Procedure §

391-391.7. First, they argue that plaintiff coemoed or maintained twenty-three unsuccessf
lawsuits in the past seven years in violatdrsection 391(b)(1), which defines a vexatious
litigant as one who f[n the immediately preceding seven-year period has commenced,

prosecuted, or maintained in propria personaazat lieve litigations other than in small claims

hen

\°v 2

Vo2

=

court that have been . . . finally determirsgtVersely to the person.” Second, defendants argue

that plaintiff should be deemed a vexatiotigdint because, within his lawsuits, he filed
numerous unmeritorious motioasd papers in violation ofe8tion 391(b)(3), which defines a
vexatious litigant as one whaiffi any litigation while acting impropria persona, repeatedly file

unmeritorious motions, pleadings, or other papewaducts unnecessary discovery, or engagge
6
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other tactics that are folous or solely intended to cause unnecessary delay.”
Defendants have summarized twenty-thaetons filed by plaintiff, each of which

resulted in the termination tfie case adversely to plaintifidcColm v. Westwood Park Ass'n,

62 Cal. App. 4th 1211, 1220-21 (Cal. Ct. App. 19@&lifornia’s vexatious litigant statute
applies to appeals, and each appeal is corgideew litigation” within the meaning of the

statute), disapproved on other grdarby John v. Superior Court of Los Angeles, 63 Cal. 4th

99 n.2 (Cal. 2016). Unlike federal law, whiobnsiders evidence of misconduct, California la
requires only that the plaintiff's dohs have been “finally determined adversely” to him. Cal

Civ. Proc. Code 8§ 391(b)(1); see alsotBeoPalmer, No. 1:09-cv-01329-LJO-SKO PC, 2012

WL 5838997, at *8, 2012 U.S. Dist. LEXIS 164364 23-24 (E.D. Cal. Nov. 16, 2012) (case
dismissed for failure to prosecute are considéfiadlly determined adversely”). In his
opposition, plaintiff argues that these cases should not be considered because complaints
dismissed at the screening stage are notidere filed and therefe do not constitute
“litigation” within the meaning of the vexatious litigant case law. ECF No. 101 at 3-4.
Additionally, plaintiff asserts thdte has been previously unableaféord the filing fee to procee
on his complaints and therefore is also unabldftychthe vexatious litigansecurity deposit. Id

at 6. Finally, plaintiff claims that the governmemas suppressed evidenillustrating his

wrongful incarceration and the meraghis claims. None of plaiiff's arguments has any merit.

As an initial matter, the court notes that s$eeen-year period is measured from the da

the motion to find plaintiff vexatious was file&tolz v. Bank of Am., 15 Cal. App. 4th 217, 22

(Cal. Ct. App. 1993). Therefore, in order todmmsidered, a case must have been commencs
pending on or after March 30, 2009. In reviewihg cases identified by defendants, the cour,

has identified one case that does fall within the seven-yeavindow. Benyamini v. Manjuano

No. 1:07-cv-1697-AWI-GSA, was dismissed as ldigtive on October 7, 2008. ECF No. 89 att

105. Since the case was terminated prior toc&80, 2009, it is not properly considered by th
court in its Sectin 391(b)(1)analysis.
With respect to plaintiff's arguments, he asserts that complaints dismissed at scree

not considered filed and reB on Garcia v. Lacey, 231 CApp. 4th 402 (Cal. Ct. App. 2014).
7
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However, the circumstances in that case atngjuishable from those found here._In Garcia,
defendants were relying upon complaints filed i tthmited States Distric€ourt for the Central
District of California. _Id. a#08-10. The court found that invegal of the cases relied upon by
the defendants, the docket®sibically stated that the complaints were lodged, pending

permission to proceed in forma pauperis, andlilkaause permission was denied, the compla

ints

were never filed._Id. at 411-12. The majoofithe cases relied upon by defendants in this case

were filed in this court. The procedures fog tastern District differ from those of the Central

District, and plaintiff's complaints were filed hige Clerk of the Court upon receipt. However,
even if plaintiff were correct and complaitiet are dismissed at the screening stage do not
constitute litigation, nine of thcases identified by defendants survived screening. Those ca
are, by themselves, sufficient to find tipddintiff is a vexatious litigant.

Plaintiff's claims that he will be unable &fford the filing fee and any security and that

his previous complaints should rfatve been dismissed are irrelevemthe analysis. The statute

requires only that the cases were dllg determined adversely” torhiin order to find that he is
vexatious.

Since at least five of the cases identifieddejendants meet the standard set forth und
Section 391(b)(1), the cauroncludes that the defendants havet their burden of establishing
that plaintiff qualifies as a vexatious litigant.

The court, however, finds that defendanteehaot met their burden of establishing that
plaintiff qualifies as a vexatiougigant pursuant to &ction 391(b)(3). Under that provision,

what constitutes “repeatedly” tunmeritorious” in any given cass left to the sound discretion

of the trial court, and while broad, this didava is not unfettered. Morton v. Wagner, 156 Cal.

App. 4th 963, 971-72 (Cal. Ct. App. 2007) (citatiod auotation marks omitted). While there
no bright-line rule, most casedlifiag within the state statuterfvolve situations where litigants
have filed dozens of motiongleer during the pendency of aation or relating to the same
judgment.” 1d. at 972. (citation omitted). Riaff has only filed one complaint that was
dismissed as duplicative and examination efdbcket in each of the cases identified by

defendants convinces the undersigned that fisrfilings do not qualify as vexatious.
8
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Unsuccessful motions are not necessarily unmeritorious or frivolous; “repeated motions must be

so devoid of merit and be so frivolous that tlsey be described as a flagrant abuse of the
system, have no reasonable probability of success, lack reasonable or probable cause or
and are clearly meant to abuse the processes obtints and to harass tadverse party.”_Id. at

972 (internal quotation marks omite(quoting_ Wolfgram v. Wells Fargo Bank, 53 Cal. App.

43, 58 (Cal. Ct. App. 1997)). Nonetheless, havimgctuded that plaintiff qualifies as a vexatid
litigant pursuant to Section 391(b)(1), the couilt proceed with the secorgtep of the analysis

2. Success on the Merits

In order to grant defendants’ motion, the conust also find that gpintiff does not have
reasonable probability of prevailing in this casgal. Civ. Proc. Code § 391.3. In making this
determination, the court is required to weigé évidence, and it does not assume the truth of

plaintiff's allegations._Mean v. Murtaugh Miller Meyer & Nelson, LLP, 40 Cal. 4th 780, 784

(Cal. 2007); Golin v. Allenby, 190 Ca\pp. 4th 616, 635 (Cal. Ct. App. 2010).

EXCUS

Ath

us

-86

As noted, this action is proceeding on piiffits claim that defendant Marzan wrapped his

arm around plaintiff's neck, stngling him, followed by defenae Blackburn “man handling”
plaintiff into his cell and usinthe retention chain to rip his hds and arms through the food p¢
in violation of the Eighth Arandment. ECF No. 1 at 10.

a. Eighth Amendment Legal Standards

“In its prohibition of ‘cruel and unusuglunishments,’ the Eighth Amendment places
restraints on prison officials, who may not use excessive physical force against prisoners.

Farmer v. Brennan, 511 U.S. 825, 832 (1994)n@iHudson v. McMillian, 503 U.S. 1 (1992)).

“[W]henever prison officials stanalccused of using excessive physical force in violation of tf
[Eighth Amendment], the core judal inquiry is . . . whether fee was applied in a good-faith
effort to maintain or restore discipline, or maliciously and sadistically to cause harm.” Hud

503 U.S. at 6-7 (citing Whitley. Albers, 475 U.S. 312 (1986)).

When determining whether the force was exaesshe court looks to the “extent of the
injury suffered by an inmate . . ., the need faplecation of force, the relationship between tha

need and the amount of force used, the threastnably perceived by thesponsible officials,’
9
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and ‘any efforts made to temper the severity fafraeful response.™ _Id. at 7 (citing Whitley, 4]
U.S. at 321). While de minimis uses of picgsforce generally do not implicate the Eighth
Amendment, significant injury neawt be evident in the context of an excessive force claim
because “[w]hen prison officials maliciousiyd sadistically usirce to cause harm,
contemporary standards of decency always aratedl’ 1d. at 9 (citing Whitley, 475 U.S. at
327).

The extent of injury suffered by the plaffitnay indicate the amourtf force applied.

Wilkins v. Gaddy, 559 U.S. 34, 37 (2010). “[N]ot ‘every malevolent touch by a prison guar|
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gives rise to a federal causf action.” 1d. (quoting Hudson, 503 U.S. at 9).

Wilkins, 559 U.S. at 37-38 (internal citatioasd some internal quotation marks omitted).

The following material facts are takemin the findings and recommendations on

defendants’ motion fosummary judgmert.

The Eighth Amendment’'s prohibition of ‘cruel and unusual’
punishments necessarily excludes from constitutional recognition
de minimis uses of physical force, praled that the use of force is
not of a sort repugnant to the conscience of mankind. An inmate
who complains of a ‘push or shevthat causes no discernible
injury almost certainly fails to state a valid excessive force claim.
Injury and force, however, are oniyperfectly correlated, and it is
the latter that ulthately counts.”

b. Use of Force Incident

On April 29, 2009, plaintiff was éimsferred from his cell on
3 Block to a cell on 2 Block. D& | 5; ECF No. 1 at 10; ECF
No. 57 at 17, 1 4. Plaintiff initially refused to comply with orders
to leave his cell on 3 Block, buttimately complied. DSUF | 7-
8; ECF No. 45-6 at 34-36 [Excerpt Plaintiff's Deposition (PL
Depo) at 22:4-20, 24:9-14, 26:3-6] He was then placed in
handcuffs and leg irons and taken to a transportation cart which
was used to take him to 2 Block. DSUF { 9; ECF No. 45-6 at 36
[PL Depo at 26:8-10]; ECF No. 57 at 17, 1 5.

Upon arrival at 2 Block, plaintiff refused multiple orders to
exit the transportation cart. EQ¥. 1 at 10; DSUF |1 13-17; ECF
No. 45-6 at 32 [PL Depo at 32:5-10]At this point, defendants
claim that plaintiff began threat@gy to spit on the officers and

2 Defendants offer the same evidence, plus adgitideposition transcrigixcerpts, in support
the instant motion as they did in suppafrtheir motion for summary judgment.
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making hacking noises as though heevereparing to spit. DSUF

11 22, 24. Plaintiff denies threaieg to spit on the officers, but
admitted in his deposition that he made a hacking noise while
trying to clear his throat so he could take a deep breath because he
believed he was going to be pepper sprayed. ECF No. 45-6 at 40
[PL Depo at 39:3-7]. The partiesrag that at this point defendant
Marzan restrained plaintiff frorbehind, but the level and method

of restraint utilized are in dispeit Marzan asserts that he placed
his right arm over plaintiff's shodér and across his chest and his
left hand on plaintiff's left Boulder and used his body weight to
pull plaintiff back and prevent him from spitting on the other
officers and that this contact lastedly seconds. ECF No. 45-5 at

12 [Marzan Declaration at 2, 11 13; 19]. Plaintiff alleges that
Marzan never restrained him bystshoulders and instead wrapped
his arm around plaintiff's neck and attempted to strangle him while
whispering threatening comments ks ear. ECF No. 1 at 10;
ECF No. 57 at 18, 21, 1 5, 14. #bdme point, a spit net was
placed over plaintiff's head. & T 27; ECF No. 45-6 at 41 [PL
Depo at 40:16-24].

When plaintiff was removed dm the transportation cart,
he alleges that handcuffs were applied so tightly that he believed
the circulation to his wristswas cut-off and he was then
“manhandled” to his new cell. BECNo. 57 at 19, 7. It is not
clear whether the handcuffs he was already wearing were tightened
or new handcuffs were appliedUpon arrival at plaintiff's new
cell, defendant Blackburn took fblof plaintiff's handcuffs in
order to control his movemenDSUF { 33; ECF No. 57 at 19, { 8.
Defendants allege that plaintiff attempted to pull away from
Blackburn as he took hold of éhhandcuffs and that plaintiff
attempted to grab Blackburn’s left hand. DSUF |1 34, 36. A
retention chain was then attachedplaintiff's handcuffs and he
was ordered to enter his cell. DS 1Y 37-38. Plaintiff refused the
order and Blackburn took hold ofguhtiff's left thumb and wrist
and directed plaintiff into theell. DSUF f 39-40. Plaintiff
admits that he did pull away from Blackburn, but claims that it was
an involuntary reaction anddlinot happen until after Blackburn
had control of him and began isting and folding his wrists
causing severe pain. ECF NB&7 at 21, 1 13. He denies
attempting to grab Blackburn’s hand. Id. at 20, {1 12. Plaintiff
agrees that at some point a reten chain was attached to his
handcuffs but does not explicitly e that he refused an order to
enter his cell._Id. at 19, 8. W&ates that after Blackburn finished
folding his wrist and thumb he wahoved into his cell._Id.

Once plaintiff was in his celhis leg irons were removed
and the cell door was closed witlethetention chain still attached
to plaintiff's handcuffs. DSUHM 43, 45; ECF No. 57 at 19, | 8.
Defendants state that afteretlcell door was shut, Blackburn

11
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ordered plaintiff to place his wits through the food tray port and
the handcuffs were removed. DSUF | 46. Plaintiff alleges that
after the cell door was shut, Blackburn turned away from the cell
and ran while yanking the chain hard as he could, resulting in
plaintiffs arms being pulledhbugh the food tray port up to his
biceps. ECF No. 57 at 19, {1 8-9. There is no indication from
either party that plaintiff resisted the order to place his wrists
through the food tray port or offered any resistance after being
locked in his cell.

After the incident, plaintiff wa evaluated by medical staff.
DSUF 1 57; ECF No. 1 at 8. Defeands state that, while escorting
plaintiff to medical, Blackburn noteohly superficial scratches and
scrapes on plaintiff. DSUF § 56The nurse noted that plaintiff
stated he “got pullethrough the food tray pottthat he had right
shoulder pain from a prior injury, and that he had superficial
scrapes with no bleeding and sobraising or disoloration on his
right shoulder. DSUF |1 58-59. alitiff claims that the report
minimized his injuries and thatswrists “turned black and blue,
bled and [his] arms were bruised all the way up to [his] inner
biceps” and that following the esof force his hads were numb
for weeks. ECF No. 57 at 20, 1 10.

ECF No. 73 at 6-8.

c. Discussion

Although plaintiff has failed to address dediants’ claim that he has no reasonable

probability of success beyond a gehassertion that his claimseameritorious (ECF No. 101 alt

8-9), the record already comaiplaintiff’s arguments and evidence submitted in opposition t
defendants’ motion for summajydgment (ECF No. 57), whide court will rely up on in
considering the motion to declarepitiff a vexatious litigant.

It is undisputed that plaintiff refused seVeseders to exit the transportation cart, made
hacking noises when ordered to exit, and attechfmigoull away from defendant Blackburn at t
front of his new cell. Therefore, as the cqumviously found, it appeatkat under both parties
version of what happened, some use of force wasssary, or at least reasbly believed to be
necessary, in order to gain plaintiff's compliamcexiting the transportation cart, preventing
from spitting on officers, and placing him in hidlceeCF No. 73 at 10. In contrast, there is n
evidence to suggest that force was necessagmove plaintiff's handcuffs through the food tr

port, because plaintiff was locked inside the cetl ao longer posed a thrdatthe officers. Nor
12
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is there evidence that plaintiff was refusing to chnwath orders once he was placed in the cell.

The disputes therefore revolveoand the specific actions of defétants and the levels of force
they used.

The resolution of these dispstis entirely dependent uponiathversion of the facts is
believed, and credibility determinations are gal within the provine of the jury, not the
judge. Both parties rely primarilgn sworn declarations to supptreir version of events (ECF
No. 57 at 16-22, 58-60; ECF No. 8&#25-31), and the declaratiodefendants rely on are no lg
self-serving than plaintiff's. Neither party$iaubmitted any objective evidence, such as a vi
recording of the incident. This is somewhataaming given (1) plaintif§ assertion that a vide
camera was present for at least part of thelewdi (ECF No. 57 at 18), and (2) the lack of a
declaration from Sgt. Porter, who allegedly respexd to the incident with a video camera, eith
confirming or denying its presenc&ince nothing in the recorawtradicts plaitiff's contention
that there was a video camera present, the counnassihhat one was. In light of the presenceg
a video camera during part of theigent, the court cannatle out the possibility that the lack
video, either because none was taken or it waset@ned, means that a video of the incident
would be detrimental to defendants’ case.

With regard to the severity of plaintiff'sjuries, even if the cotivere to credit the
nurse’s report as accurately demg the injuries plaintiff suffesk a finding of minimal injury is
not dispositive. A jury could find that one looth defendants used excessive force against
plaintiff even if it did not believe the force defemtiaused or the injuriesustained rose to the
level described by plaintiff.

Defendants make several additional unpesissgaarguments for why plaintiff has no
reasonable probability of prevailing in this cagearst, they argue that plaintiff's deception
regarding his litigation histgrwarrants case terminating sanctions. ECF No. 88-1 at 18-19.
Before the court could entertain such sanctiptantiff would have tde given notice and an
opportunity to respond and the cowduld have to consider whethany lesser sanctions, such
I

I
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monetary sanctiorswould be more appropriate. Fed.@v. P. 11(c). Although plaintiff could

have responded to defendants’ argument sngitound, without a motion for sanctions pending

or a warning that failure to address this specific issue may result in dismissal of the case, the co

cannot find that plainti has been given the required notared opportunity to respond. Absent
plaintiff's response, or informed decision totrespond, the court cannot make a determinatipn
as to whether such sanctions would be appropriate.

Defendants also argue that they are entitbegualified immunity. ECF No. 88-1 at 21.
This claim fails here for the same reasonsiléébas a ground for summary judgment. ECF Np.
73 at 12-13.

Next defendants argue that pitff's claim for injunctive réief is now moot. ECF No.
88-1 at 22. While that may be the case, piifialso seeks compensatory and punitive damage
(ECF No 1 at 10), so his inabilitp obtain injunctive relief haso effect on his overall ability to
prevail in this case.

Finally, defendants argue thaaintiff's claim against defendant Marzan is Heck-batreld

because plaintiff was found guilty of assaultingeace officer and forfeited ninety days of tim

D

credits. ECF No. 88-1 at 23. They argue thatfinding in this action that Marzan used
excessive force on Benyamini would mean Bayamini did not provoke the use of force angd
that Marzan did not have a reasonable basibdbeving that an assault on Officer Guerra was$
impending.” _1d. This argument is without mertiven that the level of force used by Marzan is
in dispute, a jury could easily find that deflant Marzan had a reasonable basis for believing
Benyamini was attempting to spit on Officer Gaewhile still finding that Marzan’s response

constituted an excessive use of force. The twmat mutually exclusive. Defendants’ reliande

on Cunningham v. Gates, 312 F.3d 1148 (9thZTi02), is unavailing. In Cunningham, the

plaintiff alleged excessive use of force after he wlaot in a gun battleitl the police._ld. at

1151. As aresult of the shoot-out, Cunninghaas “convicted of, among other things,

% Although plaintiff is proceeding in forma paupetie is no longer incarcerated and appears to
have some income, which means monetary samgtivould not be out of the question as an
appropriate remedy.

* Heck v. Humphrey, 512 U.S. 477, 487 (1994).
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murdering [his accomplice] by provoking the police to shoot.” Id. The Ninth Circuit held that a
finding that the police had used excessive fagainst Cunningham would necessarily imply the
invalidity of his felony murder conviction becausat conviction required the jury to find he had

provoked the lethal response because it was an element of the crime. 1d. at 1155. There|is
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nothing in the instant case to suggest thav@king an officer response is an element of the
violation plaintiff was charged witbr that plaintiff could not havieeen both guilty of the offense
and subjected to excessive force.

For the reasons set forth above, the court @&leto find that plaintiff has no reasonable
probability of prevailing.

Based on the foregoing, IT IS HEREBRECOMMENDED that defendants’ motion for
an order declaring plaintiff a vexatious litigamidarequiring security (ECF No. 88) be denied.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the

objections shall be served anle@d within fourteen days after service of the objections. The

parties are advised that failure to file objections within the specified time may waive the right to

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 22, 2017

Letliors — CHorc
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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