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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICTCOURT OF CALIFORNIA

KATHLEEN CARROLL,
Plaintiff, No0.2:13-cv-00249-KIM-KJIN

VS.

STATE OF CALIFORNIA acting by ORDER
and through the California Commission

on Teacher Credentialing; DALE

JANSSEN, in his individual capacity;

MARY ARMSTRONG, in her

individual capacity; LEE POPE, in

his individual capacity; CHRISTA

HILL in her individual capacity; ANI

KINDALL, in her individual capacity;

et al.,

Defendants.
/

Before the court is defendants’ motion to dismiss, (ECF 6), on which the coy
held a hearing on April 9, 2013. Dean Royer apgebéor plaintiff; Susan Slager and Vanessa
W. Mott appeared for defendants Califor@iammission on Teacher Credentialing (“CTC"),
Dale Janssen, Mary Armstrong, Lee Pope, Earill, and Ani Kndall (collectively,

“defendants”). Plaintiff alleges she was term@tatrom her position as a staff attorney with
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the CTC in violation of the First AmendmemtdaCalifornia whistleblowestatutes. For the
reasons below, the court BRTS in part and DENIE® part defendants’ motion.
l. ALLEGED FACTS ANDPROCEDURAL BACKGROUND

Plaintiff is a licensealifornia attorney who woed as a staff counsel for
defendant CTC. (Compl. § 12, Ex. A, ECF 1.)eTQIIC “is a regulatory agency that serves g
a state standards board for educator préjparéor the public schoslof California, the
licensing and credentialingf professional educators, the ent®ment of professional practices
of educators, and the discipline of credentiatlead and applicants for credentials in the Stat
of California.” (d. § 1.) A Committee on Credentigl€€ommittee”), comprised of seven
citizens and appointed by the nineteen-lbenCTC Commission (“Commission”), reviews
disciplinary allegations against credential hoddend applicants and recommends to the full
Commission “a particular adversaction” when warrantedld()

Plaintiff alleges five dferent instances in which she complained about improj
and illegal activities by the CTC and its empleggeboth internally to CTC supervisors and
externally to the Bureau of State Auditif@SA”) and State Senator Steinberg’s office,
because of which plaintiff was fired. In thest incident, on about January 21, 2010, plaintiff
reported to the Commission @hthat defendant CTC Gera¢ Counsel Mary Armstrong
falsely told the full Commission that there wee significant backlogs of unprocessed report
cases, and documentary evidence concerningd@abif credential applicants and credential
holders (“educators”).|d. 1 14-16.)

Second, on about January 26, 2010, gfameported to defendant and CTC
Director Dale Janssen thatueator misconduct allegation refgand cases were not being
timely processed, delaying mandatory actiagainst educatorsd potentially harming
children, as some of the allegations involved sexual misconddct] 17.) On this occasion,
plaintiff further reported to Jasen that the CTC discipline process lacked quality control, th
low level employees were making case pripation decisions, and that cronyism, nepotism,
and favoritism were negatively impacting the CTC’s worlkl.) (
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Third, at about this same time, Jamssedered an outside, private attorney to
conduct an internal investigatiamo plaintiff's reports (théinternal investigation”). I.

1 18.) Plaintiff discussed some of ltencerns with this investigatorld() This investigation,

which lasted until May 2010, was intended to diditrber and to justify taking adverse action$

against her. I(.) The investigator cohaded Armstrong did not lieo the Commission about
the lack of a significant batdg of cases at CTC.Id,) Plaintiff alleges defendants Armstrong
CTC Assistant General Counsel Lee Pope,@h@ Senior Staff Counsel Ani Kindall became
aware of plaintiff's reports abo@TC misconduct prior to or durirthe course othis internal
investigation. Id. 1 19.)

In the fourth instance, in May 2010¢ California Joint Legislative Audit
Committee, at Senator Steinbergégjuest, authorized the BSA to conduct a formal audit of
CTC’s procedures and work environméthie “external investigation”).1d.  20.) This audit
resulted from plaintiff's “December 2009 contadth the BSA Whistleblower Hotline and
subsequent report to Senator Bberg in February of 2010.”ld.) During the BSA audit,
conducted between June and September 2010, fileeported to BSA audits at least twelve
different improper actions taken by CTC andeitsployees, including opening cases against
teachers without legal authgriand altering documentsid( f 23.) Plaintiff alleges each of the
named individual defendants was awaréaf cooperation with the BSA auditd({ 24.)
Finally, on a number of occasions betweeneland September 2010, plaintiff resisted or
refused to take actions she believed violabedlaw or her duties & attorney, including:
refusing to tell the Committee she could naihgtete her research about guidelines for
determining when a teacher’s behavior ovgnséel boundaries with a student because she fe
it was possible to complete the research witlhenione; and refusing to sign a letter requestin
more information from a credential applicantaese she believed the request would violate
various laws. If. § 22.)

As a result of these whistleblowingtians, plaintiff allege she suffered four
adverse employment actions. First, in JB8&0, defendants Armstrongoe, and Director of

Administrative Services ChrastHill decided plaintiff would béhe sole CTC employee they
3
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would lay off as part of a 2010-2011d& year cost cutting measurdd.( 21.) These
defendants decided not to lay plaintiff off aatlime because they allegedly realized they
could not accomplish the layoff before the BSA auditors arriviell.f(25.) Second, before the

BSA could complete its audit in SeptemB6d.0, plaintiff alleges she was denied union

representation for a meeting with Pope and &hlil was abruptly put on administrative leave in

that meeting. I¢l.) Third, at about this same time, pitif alleges she was denied a schedule
merit salary adjustment and then was sunilgnggrminated on specious charges, effective
November 29, 2010.1d.) Fourth, defendants attemptedpt@vent plaintiff from obtaining
unemployment benefits.d)) Plaintiff alleges defendandganssen, Armstrong, Pope, and Hill
participated in her termination, and that aefent Kindall exerted substantial influence on
defendants Janssen, Armstrong, and Popeheve these adverse actionisl.) (

Plaintiff brought three administrative awts in the wake of her termination. O
about November 29, 2010, plaintiff timely appshher termination to the State Personnel
Board (“SPB”). (d. 1 28.) On about March 28, 20Hlaintiff filed a Whistleblower
Retaliation Complaint with the SRBider Government Code sections 88#8egand 19683
and under California Code of Regulations section 67skq (Id.)* These two cases were
consolidated and heard before a SPBndstrative Law Judge (“ALJ"). 1d.) The ALJ
issued a proposed decisiomglimg plaintiff’'s appeal on Apirl6, 2012, and the SBP adopted
the proposed decision on May 7, 201R1.)( Plaintiff then brought a third administrative
action on July 3, 2012, presenting a completed Gouwent Claims Form to the California
Victim Compensation and Government Claims Boaid. 29.) This claim too was denied
on July 12, 2012.19.)

In April 2011, the BSA'’s external inviéggation confirmed plaatiff's reports of
“serious mismanagement and significant docurpeocessing backlogs, a rampant level of
nepotism and favoritism that existed throughttnet CTC, unlawful delegation of decision

making authority to CTC staff, and a high levefedr of retaliation among CTC employees.”

! Plaintiff does not specify to which title of the California Code of Regulations she
refers.

4

)




© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

(Id. 1 26.) Defendants Janssen, Armstrong, and ®Repe removed or left their positions at th
CTC soon thereafter.Id, 1 27.)

Plaintiff filed her complaint on November 14, 2012 in Sacramento County
Superior Court pleading three cas of action: 1) violation dhe California Whistleblower
Protection Act against defendant CTC; 23)lation of CaliforniaLabor Code Section 1102.5
against defendant CTC; and 3) violatiorhef First Amendment Rights under 42 U.S.C.
§ 1983 against the individual defendants. Ddénts removed the action to this court on
February 8, 2013 (ECF 1) and filed the instaotion to dismiss on February 15, 2013, arguin
among other things that plaintitis an attorney, is barreafn bringing this action by her
ethical obligations to her former client t68 C (ECF 6). Plaintiff filed her opposition on
March 29, 2013 (ECF 7), and defendamfglied on April 5, 2013 (ECF 8).
Il. STANDARD

Under Rule 12(b)(6) of the Federal Raute Civil Procedure, a party may move
to dismiss a complaint for “faite to state a claim upon which edlican be granted.” A court
may dismiss “based on the lack of cognizablelldgzory or the abserwf sufficient facts
alleged under a cognizaldlgal theory.” Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699
(9th Cir. 1990).

Although a complaint need contain pfi& short and plain statement of the
claim showing that the pleader is entitled to relieEbMR. Civ. P. 8(a)(2), in order to survive a
motion to dismiss this short and plain statemientst contain sufficient factual matter . . . to
‘state a claim to relief that is plausible on its faceAshcroft v. Igbhal556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A complaint must
include something more than “an unadorned;dbfendant-unlawfully-harmed-me accusation
or “labels and conclusions’ or ‘a formutarecitation of the elements of a cause of
action . .. .” Id. (quotingTwombly 550 U.S. at 555). Determining whether a complaint will
survive a motion to dismiss for failure to statedam is a “context-specific task that requires
the reviewing court to draw on itsdicial experience and common senskl’ at 679.

Ultimately, the inquiry focuses on the interplay between the factual adlegaf the complaint
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and the dispositive issues of law in the acti®eeHishon v. King & Spaldingd67 U.S. 69, 73
(1984).

In making this context-specific evatian, this court “must presume all factual
allegations of the complaint to be true andvdiall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule

does not apply to

478 U.S. 265, 286 (198G)uoted inTwombly 550 U.S. at 555, nor to “allegations that

a legal conclusionuched as a factual allegatior?apasan v. Allain

contradict matters properly subjéctjudicial notice,” or to mateal attached to or incorporated
by reference into the complaingprewell v. Golden State Warrioi266 F.3d 979, 988 (9th
Cir. 2001). A court’s considetian of documents attachedaacomplaint or incorporated by
reference or matter of judicial notice will nainvert a motion to dismiss into a motion for
summary judgmentUnited States v. Ritchi@42 F.3d 903, 907-08 (9th Cir. 2003).
1. ANALYSIS
Because state law provides the rule of decision in this case, the court applie
California privilege law even though the cohds federal question jgdiction over this case
under 28 U.S.C. 8§ 1441(a) and 8§ 13%8keFeD. R.EvID. 501 (“[I]n a civil case, state law
governs privilege regarding a claim or defefisr which state law supplies the rule of
decision.”).
A. CaliforniaWhistleblowerProtectionAct (Cal. Gov't Code § 8547) (“CWPA”)
Defendants argue that attorneys careoivhistleblowers in California because

of California’s regictive lawyer-client confidentiality privilege. (ECF 6-1 at 7-9.Fach

2 California refers to what is more geneydthown as the attorney-client privilege as
the lawyer-client privilege;dxause this order applies Caiifia law, the order uses
California’s terminology.

% Whether defendants seek to dismiss thissuthe basis of the lawyer-client privilegd
and/or the duty of confidentialitg unclear. These two concept® distinct. While both apply
to confidential information, the duty of confidelity, as contained ithe California Business
and Professions Code, is broader than the lawlj@nt privilege, which is a rule of evidence
found in the California Evidence Cod€ompareCal. Bus. & Prof. Code § 6068 (“It is the
duty of an attorney to do all ¢fe following: . . . () To maintain inviolate the confidence, an
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whistleblower law excludes those disclosutieat violate other laws or dutiedd.((citing

GoVv'T CoDE 8§ 8547.3(d) (providing, “[n]othing in [thEWPA] shall be construed to authorize

an individual to disclose information otherw@®hibited by or under law”)).) Defendants cite

the California Attorney General’s opinion on tigsue, which concludes that the whistleblowe

statutory protections applicable to employeestafe and local public gties do not supersede
the statutes and rules governthg lawyer-client privilege. 8€al. Op. Att'y Gen. 71 (2001).
Defendants further argue that unsessful legislative attempts @alifornia to protect attorney
whistleblowers imply that attoeys may not qualify for whisttdower status under current
California law. (ECF 6-1 at 8-9.)

Plaintiff counters that many of her disslwes that qualify as protected under th
Whistleblower Act were made internabyd therefore do not violate her duty of
confidentiality. (ECF 7 at 8-9.) Moreovehe argues her disclosures to the BSA were
authorized by California law, because the BSAughorized to audit any state agency and to
examine the records or documents of the agancluding those protéed by the lawyer-client
privilege. (d. (citing CaL. Gov’' T CoDE 88 8543(b), 8564.1(b), 8545.2(a), 8545.4(a)(3),
8545.2).) Finally, plaintiff asserts that her disclosures to the BSA hotline and Senator

Steinberg’s office did not violather confidentialitpbligation because the CTC and the people

of the State of California ateer clients. (ECF 7 at 10-11.)
In reply, defendants citéeneral Dynamics Corp. v. Superior CquftCal. 4th

1164 (1994), an&olin v. O’'Melveny & Myers89 Cal. App. 4th 451, 467 (2001), in support of

their argument that an attorney may not pearadawsduit if it cannot be decided without
breaching the lawyer-client privilege. (ECF 8 at 2.) Because plaintiff here cannot pursue

lawsuit without establishing factsat would violate th@rivilege, such as revealing the conten

at every peril to himself drerself to preserve the seaetf his or her client.")vith Cal. Evid.
Code § 954 (“[T]he client, whether or not a pahgs a privilege to refuse to disclose, and to
prevent another from disclosing, a coefidial communication teeen client and

lawyer . . .."”). In this opinion, thcourt uses thesertas interchangeably.
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of her discussions with the CTC, defendanggiarshe should be preded from maintaining
her Whistleblower Act and First Aemdment retaliation claimsld( at 3.)

The California Supreme Court @eneral Dynamicgstablished that in-house
attorneys may bring retaliatory discharge claimsvo circumstances. 7 Cal. 4th at 1188.
First, attorneys may sue when they alleggy/tivere terminated for refusing to violate a
mandatory ethical duty embodied in the RuéRrofessional Conduct: refusing to commit a
crime, for exampleld. Hence, to survive a motion to dim®, a plaintiff must plead that the
conduct leading to her termination was regdiby a provision of GQi#ornia’s Rules of
Professional Conduct orralevant statuteld. at 1188-89, 1192.

Second, attorneys may sue in thetia circumstances in which “in-house
counsel’snonattorneycolleagues would be permitted to pursue a retaliatory discharge clain
andgoverning professional rules statutes expressly remothe requirement of attorney
confidentiality.” Id. at 1188 (original emphasis). Ingtsecond circumstance, the plaintiff
must plead facts to demonstrate two thingst, ftheat “the employer’s conduct is of the kind
that would give rise to ataiatory discharge action byrenattorneyemployee undeGantt v.
Sentry Insurancel Cal. 4th 1083 (1992f"and second, that “someasite or ethical rule
specifically permits the attorney to depart frime usual requirement of confidentiality with
respect to the client-emplayand engage in éh'nonfiduciary’ condutfor which he was
terminated.”Id. at 1189 (original emphasis).

Acknowledging the confidentiality concerns of companies with in-house
attorney employees, the California Suprewairt noted several additional limitations on
retaliation claims. For exampfeyhere the elements of a wrontgjidischarge in violation of

fundamental public policy claim cannot, for reaspasuliar to the particular case, be fully

* In Green v. Ralee Engineering C&9 Cal. 4th 66, 76—77 (1998), the California
Supreme Court noted that whistleblower protecstatutes, such as Labor Code section
1102.5, satisfied this prong. The court also broad&wsadts holding, in which the court
permitted retaliatory suits (as a specie3ainenyclaim) based on public policies expressed if
constitutional or statutory prasibns, to include suits based on public policies expressed in
regulations as wellld. at 71.
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established without breachingettawyer-client privilege, theuit must be dismissed in the
interest of preserving the privilegeld. However, the court “undenle[d] the fact that such
drastic action will seldom if ever be appropriate at the demurrer stage of litigaltionThe
court also instructed that “thgal courts can and should ap@n array of ad hoc measures
from their equitable arsenal designed to pernatatiorney plaintiff to attempt to make the
necessary proof while protecting from disclostirent confidences subject to the privilege.”
Id. at 1191. Some of these measwaes“sealing and protectivedars, limited admissibility of
evidence, orders restricting the use of testimony in successive proceedings, and, where
appropriate, in camera proceeding&d” The court also noted that an attorney who
unsuccessfully pursues a rettba claim risks being subjetd State Bar disciplinary
proceedingsld. at 1191.

Here, the court finds plaintiffs CWP@&aim is not categorically barred by
confidentiality concerns at thggage of the litigation. Defendfs argue plaintiff cannot pursue
this litigation at all without violating her duty of confidentiality; theuct cannot determine at
the pleading stage whether this is so. Wigh Circuit considered similar argument ian
Asdale v. International Game Technolpgy7 F.3d 989 (9th Cir. 2009). In that case, the coy
followed the Third and Fifth Circuits and pattaed in-house attorneys barred in lllinois to
bring federal whistleblower claims, despite fHinois Supreme Court’s holding that in-house
counsel cannot bring retaiaay discharge claimsld. at 994-95. The court held the plaintiffs
could pursue a whistleblower action under theb&aes-Oxley Act and vacated the district
court’s dismissal of appended state retaliaéind tort claims, notwithstanding the defendant’s
protestations that pursuing the suit would regjthe plaintiffs toviolate ther duty of
confidentiality. Id. The court finds persuasive thian Asdalecourt’s reasoning, that it was
premature to dismiss at the pleading stage bedbwse not clear to what extent the lawsuit
would actually require disclosure oftldefendant’s confidential informatioid. at 995;see
also Willy v. Admin. Review Bd23 F.3d 483 (5th Cir. 2005Kachmar v. SunGard Data Sys.
Inc., 109 F.3d 173, 182 (3rd Cir. 1997).
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Plaintiff has adequately pled that soaféher protectedanduct leading to her
termination was required or supported by @ahfa’s Rules of Rafessional Conduct.
7 Cal. 4th at 1192. For example, plaintiff plsathe refused to take actions she believed
violated her mandatory duti@s an attorney, such d®se contained in Business and
Professions Code sections 6067 and 6068. (Cdn&f.) Similarly, plaintiff pleads that she
“cooperated fully” with the BSA audit and that defendants were aware of her cooperation.
(Compl. 111 23-24.) This cooperatismmandated by California lansee, e.gCAL. Gov'T
CoDE § 8545.2(a) (“Any officer or employee of aagency or entity having these records or
property in his or her possession, under his orcbaetrol, or otherwise having access to them
shall permit access to, and examination apdodguction thereof, upon the request of the
California State Auditor or his drer authorized representative.’lf.any part of plaintiff's
cooperation was not mandatory, ougrely permissive, the two-pro@eneral Dynamicgest
for retaliatory action based upon permissive conduct is still satisfied. GOV’ T CODE
8 8547.2(e) (“Protected disclasuspecifically includes a gd faith communication to the
California State Auditor's Office alleging anproper governmental activity and any evidence
delivered to the California State Auditor's Officesupport of the allegation.”). The first prong
is satisfied because, as discussed aboeeC#iifornia Supreme Court has held that
whistleblower statutes satisfy this prongee Greenl9 Cal. 4th at 76—77. The second prong
is satisfied because California Governm€ntle section 8545.2, as quoted above, permits

disclosure of proteet! communicationsGeneral Dynamics? Cal. 4th at 1188.

® TheGeneral Dynamicsourt’s rationale for permitting in-house attorney-employees
bring retaliatory discharge claims against tipgivate employers, neithstanding the lawyer-
client privilege, applies with even greaterdemhen the employer is a public agency with an
explicit duty to the public.See7 Cal. 4th at 1180 (“[T]he theetical reason for labeling the
discharge wrongful in such cases is not basethe terms and conditions of the contract, but
rather arises out of a duty implied in law oe thart of the employer twonduct its affairs in
compliance with public policy.” (quotingoley v. Interactive Data Corp47 Cal. 3d 654, 667
(1988) (internal citations omitted)). Moreovgavernment lawyers are widely recognized to
have “responsibilities and obligans different from those facing members of the private bar
In re Witness before Special Grand Ju2g8 F.3d 289, 293 (7th Cir. 2002ge also In re
Lindsey 158 F.3d 1263, 1273 (D.C. Cir. 1998) (“Unlike aspte practitionerthe loyalties of a
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Defendantstelianceon Solinv. O’Melveny & Myers, LLP89 Cal. App. 4th 451
(2001) is misplaced, because that case is distinghbis. There, the court faced a narrow set

facts involving a private attornesyrepresentation of a privathird party who was not even

involved in the dispute before the could. at 466. The present case presents a larger, mor¢

complex factual universe involving a public éptwho is the holder of the confidentiality
privilege and a party in the case. The court h&siseral Dynamicgule that dismissal “will
seldom if ever be appropriate at the demustage of litigation.” 7 Cal. 4th at 1190.

The court declines defendants’ intidé to accept as persuasive authority the
California Attorney General’s published opni(“AG Opinion”), which concludes that
attorneys cannot maintain CWPA suitsreedom Newspapers, Inc. v. Orange Cnty. Employé
Ret. Sys.6 Cal. 4th 821, 829 (1993) (the Attorn&gneral's views are not binding although
they are entitled to “considerdabneight”). The AG Opiniomeasoned that attorneys cannot
sue under the CWPA because the CWPA's texttlamdext of other similar statutes, indicateg
the statutes were not intended to supersedewheteclient privilege. 84 Cal. Op. Att'y Gen.
71, at *5. However, this reasoning is faultysgveral criticatespects: first, as explained
below, the CWPA's text does not say whia AG Opinion says it does; and second, the
interpretation that follows from this textuaisrepresentation contravenes California Suprem
Court precedent.

First, the AG Opinion misrepresents the content of an important CWPA
provision. To support its contenticghat the CWPA was not interdieo supersede the attorney

client privilege, the AG Opinion states that the CWPA “provides that its prohibition shall n¢

government lawyer therefore cannot and must eatdiely with his or her client agency.”).
While this theoretical tension does not supportpitiis broad theory tht her client, for the
purposes of the confidentiality privilege tigee people of California, the unique role of
governmental lawyers requires a nuanced int&pomn of California’s Rules of Professional
Conduct. SeeCal. R. Prof. Conduct 3-600 (“In repegging an organization, a member shall
conform his or her representation to the concegitttie client is the ganization itself, acting
through its highest authorized officer, emmey body, or constituent overseeing the particulg
engagement.”);.f. RESTATEMENT (THIRD) OF LAW GOVERNING LAWYERS § 97 (2000) (“No
universal definition of the client @ governmental lawyas possible.”).

11
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be deemed to diminish any right, privilege remedy under state or federal law of an
individual in the exercise of official authority.” 84 Cal. Gyt'y Gen. 71, at *5 (citing Cal.
Gov't Code § 8547.8(f)). But éhcited subdivision of the@ernment Code does not, and
never did, refer to an “individual ithe exercise of ditial authority.” Instead, the provision
reads: “Nothing in this article shall be deemeditninish the rights, prileges, or remedies of
any employee under any other federal or dtateor under any employent contract or
collective bargaining agreement.”AC Gov’ T CODE § 8547.8(f).

Second, whether the CWPA was intethtie supersede the attorney-client
privilege is not relevant when the attornewlieging her employer terminated her for refusing
to violate a mandatory ethicabligation prescribed by pregsional rule or statuté&See
General Dynamics/ Cal. 4th at 1188 (attorneys may sue when they allege they were
terminated for refusing to violate a mandatetiyical duty). Furthermore, in the event an
attorney was fired for engaging in conduct tvas merely ethically permissible, the proper
inquiry is not whether onlthe CWPA permits the attornéy depart from the usual
requirement of confidentiality, but whether any stator ethical rule permits this departure.
See idat 1189 (attorneys must show “some statutethical rule specifically permits the
attorney to depart from the usual regunent of confidentiality . . . .”).

Defendants’ argument that the CWERplicitly disallows disclosures in
circumstances such as those in this case@rect. Some prosions of the CWPA do
prohibit the disclosure of information proted by law. For instance, sections 8547.3, 8547.]
and 8547.13 each contain the following stricture: ‘ilog in this section sl be construed to

authorize an individual to disclose any inf@tion, the disclosure of which is otherwise

prohibited by law.” @L. Gov'T CoDE 8§88 8547.3(d), 8547.11(d), 8547.13(k). However, by its

own language this limitation applies only to eaclthose sections, not to the CWPA as a

® Section 8547.8 was amended in 2001, the same year the AG Opinion was publis

but subdivision (f) was not modified. S.B. 413, 2001 Cal. Legis. Serv. Ch. 883, Reg. Sess.

(Cal. 2001).
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whole, as defendants incorrectly contend. (ECF 6-1 at 7 Mh{l none of those three
sections is relevant to the case at &&ction 8547.3 applies to employees who retaliate
against another employee; plaintiff brings CWPA claim against defendant CTC only.
Sections 8547.11 and 8547.13 apply to employe#dseddniversity ofCalifornia and of
California courts, respectively. Instead, ptdits claim ostensibly proceeds under section
8547.8, which prohibits any “person,” definednolude state agencies (8 8547.2(d)), from
engaging in acts of reprisal.AC Gov’' T CoDE § 8547.8(c). Moreover, Gornia law contains
provisions that supersede the attorney-tlgivilege when the BSA (also known as the
California State Auditor) iauthorized to conduct audit under the CWPASee, e.gCAL.
Gov'T CoDE § 8545.2(b) (California State Auditor$access to all records and property
notwithstanding any privilege gvision, unless that privilege grision explicitly refers to
Government Code section 85454.2 and precludes access).

Accordingly,plaintiff's CWPA claim may proceed.

B. Labor Code Section 1102.5

Defendants argue plaintiff is requiredexhaust administrative remedies with
the Labor Department before bringing an attmder Labor Code section 1102.5. (ECF 6-1
5 (citing Campbell v. Regents of the Univ. of C8b Cal. 4th 311, 317 (2005); Cal. Labor
Code 8§ 98.7).) A vast majority of federalucts in California reque exhaustion of Labor
Department remedies, defendants conteil. (¢iting Hanford Executive Mgmt. Employee
Ass'n v. City of Hanfor@d'Hanford’), No. 1:11-CV-00828-AWI, 2012 WL 603222, at *17

" Defendants’ parenthetictd their citation of Goverment Code section 8547.3(d)
reads: “stating that ‘[n]ding in [the California Whigeblower Protection Act (Gv’' T CODE,
8 8547et seq) [sic] shall be construed to authorizeiadividual to disclose information
otherwise prohibited by or under law™). Q& 6-1 at 7 n.1.) The bracketed language,
containing only an opening bracket in the bas reproduced here, communicates that the
omitted word “section” is coterminous with the entire CWPA, which is termed “article” in th
statutory scheme. AC. Gov’' T CoDE 8§ 8547 (“This article shall benown and may be cited as
the “California Whistleblower Protection Act.”)This is a significant misrepresentation,
prompting the court to remind counsel of thabligations under Federal Rule of Civil
Procedure 11(b)(2).
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(E.D. Cal. Feb. 23, 2012)).) Plaintiff counteratthot every federal court requires exhaustion
and those that do incorrectly interpret the California Supreme C@atigpbelldecision to
specifically require exhaustion. (ECF 7 at 5—7 (ciffingner v. City and County of

San Franciscp892 F. Supp. 2d 1188, 1204 (N.D. Cal. 2012)).)

The court finds that exhaustion of Latiaepartment remedies is not required
here because plaintiff has sufficiently exhadsither administrative remedies. This court
acknowledges the debate among California fedenaits on this issue, but declines to take
sides. See Turner892 F. Supp. 2d at 1200-01 (surveyindifGania federal courts’ differing
exhaustion requirements fortems under section 1102.5). T8alifornia Supreme Court in
Campbelldid not hold that plaintiffs must exhadsibor Department remedies specifically;
instead, the court held that the plaintiff@ampbellshould have exhausted her internal
university remedies. 35 Cal. 4th at 324. Tristant case is distingghable from cases like
CampbellandHanford in which the courts dismissséction 1102.5 claims for failure to
exhaust, because the plaintiffs in those caselsnot pursued any administrative remedies.
Campbel] 35 Cal. 4th at 31 Hanford 2012 WL 603222, at *17. Instead, this case is more
like Turner, 892 F. Supp. 2d at 1188. Tarner, the court found the plaintiff satisfied the
exhaustion requirement by filing a charggtvthe Department of Fair Housing and
Employmentjd. at 1200; similarly, plaintf here alleges she has pued three administrative
actions to their end, includingvehistleblower action brought befotlee State Personnel Board
(Compl. 1 28.)

Becauslaintiff's administrativeactions are sufficient to satisGampbells
exhaustion requirement, plaintifisection 1102.5 claim may proceed.

i
1
1
i
1
1
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C. First Amendment Retaliation
The Ninth Circuit has distilled thevolution and “tangled history” d?ickering
v. Board of Educatior391 U.S. 563 (1968), and the sge@rotections afforded public

employees into a “sequentialé-step series of questions”:

1) whether the plaintiff spoken a matter of public concern;
2) whether the plaintiff spokas a private citizen or public
employee; (3) whether the plaintitf's protected speech was a
substantial or motivating factar the adverse employment action;
(4) whether the state had an addgquastification for treating the
employee differently from othe@nembers of the general public;
and (5) whether the stateould have taken the adverse
employment action even algeéhe protected speech.

Eng v. Cooley552 F.3d 1062, 1070 (9th Cir. 2009). Becaula@tiff’s failure to satisfy a step
“necessarily concludes [the] inquiniuppert v. City of Pittsburghb74 F.3d 696, 703 (9th
Cir. 2009), the court addresses only whethgplaintiff spoke on a matter of public concern
(2) as a private citizen or aspublic employee. The couwtdtimately concludes below that,
even though plaintiff spoke on a matter of pulstimicern on some but nall of her claims,
plaintiff has not sufficiently aliged that she spoke as a prevaitizen rather than in her
capacity as a public employee.

1. PublicConcern

Defendants contend plaintiff's complesrabout cronyism, nepotism, favoritism
and personnel disputes at the CTC are ndtersaof public concern. (ECF 6-1 at 11.)
Defendants argue these complaints are similar to thd3esrochers v. City of San
Bernarding 572 F.3d 703, 709 (9th Cir. 2009). Defemidaargue that case, in which the
policeman plaintiffs claimed their speech peréal to unit morale, operational efficiency and
effectiveness, and potential goverent official misconduct, is fagally similar to this case.
(ECF 6-1 at 11.) ThBesrochersourt held the plaintiffsspeech really concerned poor
interpersonal relationshipstiaeeen coworkers and was teésre not a matter of public
concern. Id.) Inthe instant case, defendants concede the balance of plaintiff's complaints
including her statements about the alleged bac&faliscipline cases, address matters of pub|
concern, but insist some of her claims are really internal employment grievalaces. (

15
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Plaintiff responds that her complaimégarding illegal conduct by the CTC and
its employees are not “personnedplites,” and that those complainas well as her allegations
of cronyism, nepotism and favoritism, address matters of public concern. (ECF (¢iahg3

Johnson v. Multhomah Cnjyl8 F.3d 420, 424-25 (9th Cir. 1995)).) MoreoBssrocherss

distinguishable because the plaintiffs there made passing references to government functioning

or safety, which were only incidental the message the speech conveyédl.af 12.) Here,
plaintiff's complaints concerng cronyism, nepotism and favoritism are also matters of public
concern, plaintiff asserts, because the BSénted them worthy of an investigation and
ultimately confirmed plaintiff's reports.ld. at 13.)

“Speech involves a matter of public cenn when it fairly cabe said to relate
to any matter of political, social, or other concern to the communityppert 574 F.3d at 703
(alteration and internal quotation marks omittetiVhether an employee’s speech addresses
matter of public concern must be determibgdhe content, form, and context of a given
statement, as revealed by the whole recof@bhnick v. Myers461 U.S. 138, 147-48 (1983).
“[Clontent is the greatesiingle factor in th€onnickinquiry.” Havekost v. U.S. Dept. of Navy
925 F.2d 316, 318 (9th Cir. 1991). “Although necessaliiyen by facts of a particular case,
this determination is one of law for the courRbe v. City & Cnty. of San Francisct09 F.3d
578, 584 (9th Cir. 1997). “[T]he plaintiff bears the burden of showing that the speech
addressed a [matter] ptiblic concern.”Eng, 552 F.3d at 1070.

The court holds that the content of pt#f’s speech relates to matters of public
concern with one exception. Here, plainsiffpersonnel complaints” concerning allegedly
illegal CTC conduct, such as deciding casecomes without Committee or CTC review and
altering documents, are a tt&a of public concern. See, e.g.Compl. 11 23(f), (h).) These
allegations demonstrate how the defendaattions affected the CTC'’s proper functioning,
“subjects that could reasonably &epected to be of interetst persons seeking to develop
informed opinions about the manner in whicheéected official[,] charged with managing a
vital governmental agency, disehyas h[er] responsibilitiesCity of San Diego v. Rp&43

U.S. 77, 84 (2004) (internal alteration omitted) (per curiam).
16
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Desrocherss largely distinguishabl&om the instant case. There, the plaintiffs

argued their supervisor’s actiongre of public concern because they affected the efficient
functioning of the police department. 572 F.3d@H2. However, the court held the plaintiffs
did not demonstrate how their supervisotleged actions, which amated in the court’s
estimation to a “laundry list of reasonshwworking for the defendant was an unpleasant
experience, actually affectedetdepartment’s functioning: for example, by providing accoun
of failed investigations or law enforcement efforld. at 712—-13.

However plaintiff's assertionshatcronyism, nepotism, favoritism and fear of
retaliation existed and “negatively impacted thorking environment within the discipline
division of the CTC” do not satisfigngs first step. (Compl. § 17.) Without more, these
allegations describe the unpleasantnesseoiibrk environment but do not demonstrate how
the CTC'’s functioning was affectedDesrochers572 F.3d at 712. This portion of
defendants’ motion to dismiss is grantedyever, all other allegations satigpgs first step.

2. Speech as Private Citizen or Public Employee

Defendants contend thatpitiff's complaints are not protected speech because

they were made within the scope of her offidaties as legal counsel for the CTC. (ECF 6-1
at 11-13.) Defendants’ argument proceeds asvislloPlaintiff’'s speech to others within the
CTC about its internal operations wasdeaccording to her official dutiesld(at 11.) Her
speech to the BSA and Senator Steinberg’s office also must have occurred according to |
official duties, else plaintiff ran afoul dfer duty of confidentiality to her clientld() In other
words, plaintiff legally couldhave spoken with the BSA andrfa¢or Steinberg only if CTC had
waived its confidentiality privilege by ging her its consent wisclose confidential

information. (d.) Either way, plaintiff did not speak agrivate citizen as a matter of law.

® The complaint references these allegatiarts/o other places butever establishes a
link to matters of public concern. Plaintdhly pleads the BSA conducted an audit based up,
these assertions (Compl. 1 20), and thatBBA confirmed her reports of nepotism and
favoritism (d. § 26).

17
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(Id. at 11-12 (citingsentile v. State Bar of Nevada01 U.S. 1030, 1081-82 (199Huippert
574 F.3d at 696).)

Plaintiff argues her speech was madkencapacity as a private citizen and thg
whether she spoke according to her actuatiaffduties, as opposed to those nominally
contained in her duty statemeista question of fact.Id. at 13—-14.) Plaintiff asserts this case
is similar toEng 552 F.3d at 1071, and is distinguishable ftdappert 574 F.3d at 705-08,
because in the latter the plafhpolice officers were speakingbout activities their employer
ordered them to carry out, while in the forniee plaintiff district &orney spoke out against
his supervisor’'s IRS repostating it was wrong and nestito be correctedId at 14.)

Plaintiff further argues that her speech gsressed to the BSA and to Senator Steinberg did
not violate her duty of confidentiality and didt require she obtain a waiver from the CTC
because the BSA can compel information frstate agencies and because plaintiff followed
procedures provided by the Califorméhistleblower Protection Act.Id. at 15.)

Defendantgounterthatplaintiff has not sufficiently @d she acted as a private
citizen. (ECF 8 at 5-7.) To survive a mottordismiss, defendant®ntend, plaintiff must
allege facts that establish her official datend that demonstratbe made the purported
speech in her capacity as a private citizeneratiian a public employee, as prescribed in
Ceballos v. Garcettis47 U.S. 410, 421 (2006)Id( at 5-6 (citingScott-Codiga v. Cnty. of
Monterey No. 10-CV-05450-LHK, 2011 WL 4434812,% (N.D. Cal. Sept. 23, 2011)).)
Further, defendants argue pitif may not use confidenti@formation acquired during her
employment with the CTC to pursue a Fishendment claim. (ECF 8 at 6 (citi@asis W.
Realty, LLC v. Goldmarbl Cal. 4th 811, 825 (2011)).)

Plaintiffs state a claim for First Amendment retaliation only when they
demonstrate they spoke in their capacity as private citiZzéascetti 547 U.S. at 418-20. In

contrast, “when public employees make statdmpuarsuant to their official duties, the

1

employees are not speaking as citizens for First Amendment purposes, and the Constitution

does not insulate their communiiceis from employer disciplineld. at 421. Garcettiand

the Ninth Circuit cases interpreting it have ledko whether the employee had a duty to mak
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the speech in questionVebb v. County of Trinity34 F. Supp. 2d 1018, 1029 (E.D. Cal.
2010);see also Posey v. Lake Pdabrkille School Dist. No. 84646 F.3d 1121, 1127 n.2

(9th Cir. 2008) (a party is speaking as a etizvhere there is no duty to make the speech at
issue or the speech is not the result of soskstthe employee is paid to perform). “A public
employee’s speech is not protected by the First Amendment when it is part of the employ
official job duties.” Clairmont v. Sound Mental Heal|t632 F.3d 1091, 1105 (9th Cir. 2011).
The plaintiff bears the burden showing the speech was spokeihe capacity of a private
citizen not a public employeésarcett, 574 U.S. at 421-22.

Whether a person speaks as a publipleyee or a private citizen presents a
mixed question of fact and law; however, wdhapplication of the l& depends on a factual
determination of the employee’s jdoties, such determination sholid left to the fact-finder.
Johnson v. Poway Unified Sch. Djg58 F.3d 954, 966 (9th Cir. 2011). Therefore, as a mix
guestion of fact and law, tl&arcettianalysis presents a two-steguiry: first, the factual
inquiry into the scope of thaaintiff's job duties; and send, the constitutional inquiry into
whether speech within the scope o fhlaintiff’s job duties is protectedd. (the “ultimate
constitutional significance” is determined as a matter of law).

In performing the first sgg as a “practicahquiry,” the factual examination into
the scope of job responsibilitiesnot rigidly governed by dutidsted in a job description.
Garcetti 547 U.S. at 424-25. “Formal job descriptiafien bear little resemblance to the
duties an employee actually ispected to perform, and theting of a given task in an
employee’s written job descripti is neither necessary nofffstient to demonstrate that
conducting the task is withitmne scope of the employegisofessional duties for First
Amendment purposesld. The factual inquiry is antecedt to the determination of
constitutionakignificance. Poway 658 F.3d at 966.

The controlling question before thigurt on this issue is whether plaintiff's
complaints were made pursuant to her offidialies as a staff attorney for the CTC. In
Garcetti the Court considered whether a depustrdit attorney’s memo to his superior

regarding the sufficiency of an affidavit umjgng a warrant was protected speech. 547 U.S

19

Pe’s

D
o




© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

at 413-15. Ultimately, the Court found the memo was not protetdedt 421-22. The facts
that the plaintiff expressed his views interpatiot publicly, and that Bispeech concerned his
employment were not dispositive; however, the fact plaintiff’'s expressions were made pur,
to his duties as a calendar deputy, which includessponsibility to advise his supervisor abo
how best to proceed with a pending case, controliédat 420-21. Because there was no
factual dispute that the plaintiff wrote the mepwrsuant to his official duties, however, the
Court did not “articulate a comprehensive fraroéwfor defining the scope of an employee’s
duties in cases where thergasm for serious debateld. at 424.

In Huppert supra the Ninth Circuit addressedetiofficial-scope-of-duty inquiry
left open inGarcetti 574 F.3d 696. There, the Ninthr€liit considered, among other things,
whether two police officers’ cooperation withrogption investigationgto their department,
conducted internally by their department and mehy by the local disict attorney’s office
and the FBI, was protected under the First Amendmienat 698—-700. In holding their
cooperation was not protected, theitaonsidered several factorSirst, the plaintiffs were
asked by their superiors to participate in thterimal and district attoey investigationsSee,
e.g, id. at 705-06 (noting plaintiff Hppert was asked to participah the district attorney
investigation). Second, the pi#ifs’ investigation reportsvere reported only inside the
relevant departmentdd. at 704—06 (plaintiffs’ reports were sdattheir supervisor and to the
City Manager only (citing-reitag v. Ayers468 F.3d 528 (9th Cir. 2009))).

Third, the court noted @nsideration can be whethen individual complains

up the chain of command’ or instead

place.” Id. at 705 (quotindavis v. McKinney518 F.3d 304, 313 (5th Cir. 2008)). Fourth,

relays his concerns to persons outside the work

and most controversially, the court deferred to California case lawite diee scope of a
police officer’s duties in Californiald. at 707. Because those duties include “investigating
corruption so as to prevent the commission of crime and assist in its detection,” Huppert's
assertion that he was repeatedly informed yRBI that his investigatory work was outside
his duties as a police officer was insufficietd. (quotingChristal v. Police Comm’n of City

and Cnty. of San Francisc83 Cal. App. 2d 564, 567—-68 (1939))térnal quotations omitted).
20
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The court held plaintiff's cooperation withehBl was not protected speech even though
Huppert was not ordered to participate in @i investigation, whiclwas external, and met
with the FBI “on his personal time.Huppert 574 F.3d at 706—07.

This court finds plaintiff has not meer burden in establishing she spoke as a
private citizen.Garcetti 574 U.S. at 421-22. As discusséo\e, to state a claim under the
CWPA as an in-house attorngyfaintiff must demonstrate thher alleged protected actions
were taken according to a mandatory or pssme law or ethical duty. If plaintiff had a
mandatory duty as an attorney or, more spealficas an in-house atteey for the CTC, to
perform any of the actions for which she alldlgesuffered adverse consequences, then thos
actions cannot as a matter of law serve addises for a First Amendment retaliation claim.
Garcetti 547 U.S. at 424-25. Plaintiff has allegedkfinstances in which she engaged in
protected speech for which she suffered adveonsequences. Theurt has already found
that plaintiff had a mandatory duty not to tadations she pled would have violated Business
and Professions Code sections 6067 and 6068. gC§r22.) Based on the present complain
the court cannot discern whether plaintiff’ i@t four instances of protected conduct were
mandated by law or ethical rule; therefguintiff has not met her burden.

Even if in each instance the protected conduct was not mandatory, but
permissive, plaintiff does not ple#ite content of her job duties astaff attorney such that the

court can discern the factudetails necessary to make the “practical” inqarcettirequires.

° TheHuppertdecision is instructive as it illustratevhat a court in this Circuit should
consider when applying thengfactors. The court notes that a subsequent Ninth Circuit pa
in Dahlia v. Rodriguez689 F.3d 1094 (9th Cir. 2012jas expressed reservations about
Huppertwhile recognizing its precedential weight. The cou@ahlia discussed at length the
errors theHuppertcourt committed in determining the scope of a California police officer’s
duties. “TheHuppertmajority did exactly what # Supreme Court prohibited @arcetti It
relied on a generic laundry list of police offidhrties in an out-of-coekt California appellate
court decision to determine, asnatter of law, that Huppé&tspeech fell within his job
duties.” 689 F.3d at 1104. dletheless, the “upshot” bfuppertis a rule that is not applicable
in the instant case: that the act of whistleblowsigself a professional duty of police officers.
Dahlia, 689 F.3d at 1106.
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Poway 658 F.3d at 966. For this reason, this case is differentBragnin which the plaintiff
assistant district attorney pléacts that plausiblyndicated he had no offal duty to complain
to a work committee on which he sat about tis& farce leader’s leahkg information to the
IRS. Seeb52 F.3d at 1073 (issue of material fact awhether plaintiff's speech was part of
his official duties). Further, in the first,@nd, and third incidents girotected activity here,
plaintiff merely reported up the internal chahcommand, her speech wast directed outside
her department, and she apparently spoke @gldtk while at work, considerations that
suggest she spoke as a public employéa@ppert 574 F.3d at 704-06.

At the same time, the court rejects defendants’ argument that plaintiff's First
Amendment claim is categorically barred bessaaf her confidentiality obligations.
Defendants contend this claim is barred becafiige same confidentiality considerations at
issue in her state-law whistleblower claim. (E€&t 5.) But, as abady discussed, plaintiff's
claim is not categorically barred this stage of the litigationvan Asdale v. Int'l| Game Tech.
577 F.3d 989 (9th Cir. 2009).

Because plaintiff has not met her burde state a First Amendment retaliation
claim, the court grants defendants’ motiomismiss this cause of action without prejudice.
V. CONCLUSION

For the foregoing reasons, defendantstion to dismiss is GRANTED in part
and DENIED in part. Plaintiff should file hamended complaint within twenty-one days of
this order.

IT IS SO ORDERED.

DATED: August 16, 2013.

UNIT TATES DISTRICT JUDGE
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