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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

WELENCO, INC., a California Civ. No. S-13-0287 KJM CKD
corporation, et al.,

Plaintiffs,

V.
GARY W. CORBELL, et al.,

Defendants.

Defendant Gary Corbell has filed a mottordismiss one of plaintiffs’ causes of
action for failure to state a claim and to dissnor transfer the remamng causes of action for
improper venue; defendants Craig Corbell and Bata have joined the motion. ECF Nos. 26
28. Plaintiffs have opposed the motion antbddant Gary Corbell has filed a reply.
The court ordered the motion submitted on the pleadings and now DENIES the motion in |
GRANTS it in part.
. BACKGROUND

On February 14, 2013, Welenco, InadaVater Well Technology, Inc. (*WWT”

(collectively “plaintiffs”) filed a complaint agaihslefendants Gary Corbell, Craig Corbell, Mark

Sharpless (“Sharpless”) and Boredata, atiggiiolations of the Lanham Act and several

California statutes. ECF No. 2.
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On March 27, 2013, Craig Corbell and Bibata filed an answer and asserted a

counterclaim against Welenco. ECF No. 10. March 28, 2013, Sharpless filed an answer and

asserted a counterclaim. ECF No. 11.

Gary Corbell filed a motion to dismiss on April 29, 2013. ECF No. 12.

On May 20, 2013, plaintiffs answer€&daig Corbell’'s and Sharpless’s
counterclaims. ECF No. 14, 15.

On July 24, 2013, the court granted theiparstipulation to permit plaintiffs to
file a First Amended Complaint (“FAC”). BENo. 22. Plaintiffs filed the First Amended
Complaint the same day, and the court denied defendants’ motion to dismiss as moot. EC
23, 25. The First Amended Complaint identifies Doe defendants.

Gary Corbell filed the instant motido dismiss on August 14, 2013. ECF No. !
Craig Corbell and Boredata joined tmetion on the same day. ECF No. 28.
. ALLEGATIONS OF THEFIRST AMENDED COMPLAINT

LF No:

In 1997, Gary Corbell and his wife Constance purchased Welenco, a company

involved in water-well repairrad geophysical logging of wells (“geo-logging”). 11 11, 16.
Geo-logging is a method of making a recordwetl log, of the geologic formations penetrated
by a borehole. § 12. The information generateés in the design of We. § 12. There are
i

! The Ninth Circuit provides that “[platiffs] should be given an opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
alleged defendant[] [is] ngt known prior to the filng of a complaint.” Wakefield v. Thompsor
177 F.3d 1160, 1163 (9th Cir. 1999) (quot@djespie v. Civiletti 629 F.2d 637, 642 (9th Cir.
1980)) (modifications in the original). Plaintiff véarned, however, that such defendants will k
dismissed where “it is clear thdtscovery would not uncover the identities, or that the comp
would be dismissed on other grounds.” Id. (quotBitiespie 629 F.2d at 642). Plaintiff is
further warned that Federal RuwéCivil Procedure 4(m), which s&s that the court must dismi
defendants who have not been served withind& after the filing of the complaint unless
plaintiff shows good cause, is applie to doe defendants. SBkass v. FieldsNo. 1:09-cv-
00098-OWW-SMS PC, 2011 U.S. Dist. LEX97604 (E.D. Cal. Aug. 31, 201} ard Drive
Prods. v. DoesNo. C 11-01567 LB, 2011 U.S. Dist. LEXIS 109837, at *2-4 (N.D. Cal. Sep.
2011).

2 References in this section are te first Amended Complaint, ECF No. 23.
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not many geo-logging companies in California beeaof the expense of equipping a geo-logging

van and the difficulty in findingkilled technicians. { 13.

Robert Guardino, a well-repairmaowns WWT. In 2007, WWT purchased
Welenco, and Guardino became Welenco'’s presiaehiCEO.  19. The details of the purch
were memorialized in a purchase agreement, wimcluded a covenant prohibiting Gary Corb
from competing in the geo-logging businesaiagt Welenco and a requirement that Welenco
employ Gary Corbell's son Craig as managetnieead of Welenco’s geo-logging division.
19 19-20. When the note came due in 2010, dlaxgeeed to extend it, conditioning the
extension on higher monthly payments and chaimg€saig Corbell’s job duties. { 22. Gary
Corbell also agreed to an extensiorhef covenant not to compete.  23.

Welenco operates not only in the Sacramemea, but also in Southern Californ

jase

08

ia,

Arizona and Nevada, employing Craig Corbell, Sresp] Oz Trad and Dan lhde as technicians.

1 21. It operates several geo-logging vans gesi according to plans and CAD drawings ke

in a password protected and access-limitedrenment. 1 14-15. Welenco has secured

copyright protection for many of its designs tiglg to van components and assemblies. 15
Shortly after Gary Corbell extendecthote, Welenco noticed that the revenue

from its southern territory began to drop23] Welenco became aware of a company called

Tri-State Geo-Physical Surveys, LLC (“Tri-Statedperating out of San Bernardino, California.

[

Welenco alleges on information and belief that Tat&ts a front for Greg Corbell, Craig Corbell

and Boredata. {1 25, 42.

In April 2011, Craig Corbell createdDropbox folder on his Welenco laptop and

labeled it “Boredata.” 1 30. In August 2011, Cr@igyrbell loaded a customer list from Pacific
Surveys, one of Welenco’s compets, into the Boredata foldeAround that time, Tri-State se
emails to customers of Pacific Surveys. { Z6ad had worked for Pacific Surveys before

coming to Welenco in 2010d. He left Welenco on bad terms in July 2012. § 36.

In September 2011, Guardino explored selling Welenco’s geo-logging division to

a company in Colorado.  27. Craig Corlgelled Michael Ridder of Pacific Surveys,

complaining about the potential sale.  28ai@Corbell said that the Corbells would get
3
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Welenco back; he also said he had a gggrihg van and would do jobs for $500, undercutting
both Pacific Surveys and Welenclal.

In November 2011, Craig Corbell dolwaded many of Welenco’s proprietary
files, including designs and drawgs subject to copyright ptection, as well as Welenco’s
customer lists, revenue history andetproprietary information. § 31.

At some point, Craig Corbell put the Weco cell phone into his own name.
When Guardino objected, Craig Corbell purclieaeell phone and had calls to the Welenco
number forwarded to his personal phone. He alt this phone number on Welenco estimaté
contracts and business correspondence. TC88ig Corbell now uses this phone number for
Boredata. 1 39.

Craig Corbell left Welenco irude 2012. Welenco undertook a forensic
examination of his laptop and learned tGahig Corbell had changed the normal Welenco

passwords and had installelé shredding software.  32.

S,

In early 2012, a customer called Welermoologized for not having a check at the

jobsite the previous day, and asked the persewening the phone to tellraig Corbell that the

check was in the mail. § 40. Welenco logs didrafiect a job for thatlay and the GPS on Craig

Corbell’'s Welenco van had been disabthe day of this alleged jolid. Welenco never receive
this check.Id.

Craig Corbell and Gary Corbell thempplied Sharpless with geo-logging van to
compete with Welenco in the Northern Califa@mnarket. § 33. A Welenco employee inspec
Sharpless’s van and determined it was set uptlgdde a Welenco van. § 34. On informatior
and belief, Craig Corbell used Welenco’s coefital information to build Sharpless’s van and
has otherwise made copies of Welengoistected design plans and CAD drawings. While
still working for Welenco, Sharpless told anath¥elenco employee thae was going to start
his own business and had six customers already lined up.  37.

When Sharpless left Welenco, he turned in his Welenco cell phone; when W,
several weeks later dialed the number that had lbssigned to the phone, Sharpless answers
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“West Coast Logging,” suggesting that Shasplead taken the SIM card from the Welenco
phone. 1 41.

Plaintiffs bring eleven claims for relie{1) a violation of the Computer Fraud a
Abuse Act of 1986, 18 U.S.C. 81030, against all medmts; (2) computer trespass and violatig
of California Penal Code 8§ 502 against Craig Corbell and Sharpless; (3) copyright infringe
against all defendants; (4) use of a false desmmaf origin, in violdion of the Lanham Act, 15
U.S.C. § 1125(a)(1)(A), by Weleneagainst all defendants; (5) faladvertising in violation of
the Lanham Act, by Welenco agaiaditdefendants; (6) trespassduattels against Craig Corbe]
and Sharpless; (7) a violation of Calif@musiness and Professions Code § 17200 by WWT

against all defendants; (8) misappriation of trade secrets in vaglon of California Civil Code

8 3426.1(b) by Welenco against alfgledants; (9) breach of writterontract by Welenco agains

Craig Corbell; (10) breach of written contracaagst Gary Corbell; and (11) declaratory relief
against Gary Corbell.
[ll. MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM

A. Standard

Under Rule 12(b)(6) of the Federal Ruté<Civil Procedure, a party may move {o

dismiss a complaint for “failure to state a odaipon which relief can be granted.” A court ma

dismiss “based on the lack of cognizable legalheo the absence of sufficient facts alleged

under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.

1990).

Although a complaint need contain onlysfaort and plain statement of the clain
showing that the pleader is entitled to relief £DFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plastatement “must contain sufficiefaictual matter . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels an
conclusions’ or ‘a formulaic recitation of the elements of a cause of actitth.(juoting

Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dism
5
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for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theplaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evaluation, this court masstrue the complaint
in the light most favorable tive plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This rulees not apply to “a legal
conclusion couched adactual allegation,” Papasan v. Allain478 U.S. 265, 286 (1986)
(quoted inTwombly 550 U.S. at 555), nor to “allegations tlcantradict matters properly subje
to judicial notice” or to material attacheddoincorporated by reference into the complaint.
Sprewell v. Golden State Warrigi266 F.3d 979, 988-89 (9th Cir. 2001). A court’s
consideration of documents attadhto a complaint or incorpated by reference or matter of
judicial notice will not convert a motion to dismiss into a motion for summary judgnimted
States v. Ritchje842 F.3d 903, 907-08 (9th Cir. 200Bparks Sch. of Bus. v. Symingtéid F.3d
1480, 1484 (9th Cir. 1995¢pmpare Van Buskirk v. Cable News Network, 284 F.3d 977,
980 (9th Cir. 2002) (noting that even thougiurt may look beyond pleadings on motion to
dismiss, generally court is limited to face of the complaint on 12(b)(6) motion).

B. Analysis

GaryCorbellallegeshat the First Amended Complaint’s claim of copyright
infringement “contains nothing more than corsaduns” and the general allegations of the First
Amended Complaint say only that Craig Corbedtlt Gary Corbell, dowinaded the proprietary
CAD drawings and design details. ECF No. 26zt Although Craig Corbell and Boredata ha
joined Gary Corbell’'s motion, they have prded no additional angdis or argument nor
explained how they can benefit from a claim tGaty Corbell is not sufficiently connected to
Craig Corbell's allegethfringing activities.

Gary Corbell’s claim that the elemewfiscopyright infringement are conclusorily
pleaded is conclusorily arguethe cites the two elementsatlaim of copyright infringement

and then says only that the First Amended Comptioes not include arfacts establishing suc
6
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a claim. ECF No. 26 at 12. An argument medgsuch an abbreviated fashion is waiv&ge
United States v. Grab10 F.3d 1148, 1166 (9th Cir. 2010) (finding that an argument made i
sentences without citation to authority was waived).

Gary Corbell does argue in a slightiypre comprehensive fashion that the First
Amended Complaint does not link him to anfrimging activities, sugg&ing that the First
Amended Complaint identifies only Craig Coltkees the one who dowoéded the proprietary
materials.ld. Plaintiffs counter they have adequai@leged Gary Cordll’s liability as a
vicarious or contbutory infringer.

“Traditionally, ‘one who, with knowldge of the infringing activity, induces,
causes or materially contributesthe infringing conduct of another may be held liable as a
“contributory” infringer.” A&M Records, Inc. v. Napster, In@39 F.3d 1004, 1019 (9th Cir.
2001) (quotingsershwin Publ’g Corp. v. Columbia Artist Mgmt., Iné43 F.2d 1159, 1162 (2d
Cir. 1971)). One who “encourages assists the infringement,” mde liable even if he did no
copy the work himselfld. (quotingMatthew Bender & Co. v. West Publ’g Cd58 F.3d 693 (2«
Cir. 1998)). Plaintiffs have aliged that Craig Corbell, Greg Corbell and Boredata have usec
State as a front, as suggested by Tri-Stateisdia have been in the geo-logging business sir
1997, which is when Gary Corbell claims to hatarted in the gemyging business. FAC
19 24-25. They also allege that Gary Ctraed Craig Corbell provided Sharpless with a
geo-logging van, which appearsit@orporate plaintiffs’ propriary information and technology
that Craig Corbell downloadedd. 1 33-34. Moreover, when Gdaro sent a cease-and-desi
letter to Craig Corbell, Gary Corbell respondeyirsg, among other things,dhif plaintiffs won
the instant lawsuit, Craig Corbell would deeldmankruptcy, and Gary Corbell would repossed
Boredata’s equipment and hire someoneperate the vans under a different narnae 7 47-48.
This adds sufficient factual suppootplaintiffs’ claims that Gargorbell was working in concel
with Craig Corbell and Boredata and encouragesdgdCorbell’s infringing ativity. This claim is
sufficiently pleaded.
i
i
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V. MOTION TO DISMISS FOR IMPROPER VENUE
A. Standard

A motion to enforce a forum selectioreke is treated as a motion to dismiss
under Rule 12(b)(3) of the FedeRules of Civil ProcedureDoe 1 v. AOL LLC552 F.3d 1077,
1081 (9th Cir. 2009). This court need not actleetpleadings as true, but must draw all
reasonable inferences and resolve all faataaflicts in favor of the non-moving party.
Murphy v. Schneider Nat'l, Inc362 F.3d 1133, 1137-38 (9th Cir. 2004). The court is not
restricted to the complaint and its attachmamtgsolving the motion, but may consider matte
outside the pleadings in resalgi a motion under Rule 12(b)(3Petersen v. Boeing Co/15
F.3d 276, 279 (9th Cir. 2013).

B. Additional Facts

Gary Corbell has submitted copmsthe documents gomaing the sale of
Welenco to WWT. The first ia Stock Purchase and Sale Agreement between Gary Corbel
Constance Corbell and the Gary and Const&uréell Trust, on the one hand, and Water We
Technology on the other. The Agreement inclualgsragraph requiring Waco to enter into
an employment contract witbraig Corbell. ECF No. 12-2 at5 Y 1.7, 1.8. The employmen
contract is not attached. The second documsemsecured promissonpte; the third is a
guaranty agreement; the fourth is a stock pledgeement; the fifth is a security agreement; &
the sixth is a covenant not to competeaclof these documents includes the following
paragraph:

Governing Law; Venue. This Agement [or covenant] shall be

construed, enforced, governed by interpreted and performed

pursuant to the internal laws, and not the law of conflicts of the

State of California applicableéo agreements, contracts and

understandings made and to be penked in such state. The parties

also agree that this Agreementade and to be performed in Kern

County, California, and thereforeatthe only proper venue for any

litigation shall be the Kern CountSuperior Court, Metropolitan
Division.

See, e.gECF No. 12-2 at 22 1 8.15. The partiesrédehe paragraph as a forum selection
clause, even though it might more appropriabeydescribed as a venue selection clause.

However it is characterized does affiect this court’s analysis.
8
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C. Analysis

1. Interpretation of #hClause in this Case

Federal law governs interpretation of aufo selection clause in a federal questjion

case, even when there is supplemigntésdiction over state law claimgarnival Cruise Lines,
Inc. v. Shute499 U.S. 585, 589 (1991poe 1 552 F.3d at 1081 (applying federal law to
interpret forum selection clause when jurisidic was based on fedei@lestion and diversity);
Sheasly v. Orr Felt CoNo. CV 10-956 PK, 2010 WL 42734, at *2 (D. Or. Oct. 25, 2010)
(applying federal law when there was federalsgioa jurisdiction and supplemental jurisdictio
over state law claims}ff'd, 2010 WL 4961807 (D. Or. Dec. 1, 20f0Bee also In re Bank of
New York Mellon Corp. False Claims Act Foreign Exch. Lig8d5 F. Supp. 2d 1190, 1203 (N.
Cal. 2102) (federal law applies to the interpretanf a clause that fixes venue in a certain
California county). IfManetti-Farrow, Inc. v. Gucci America, In@ diversity case, the Ninth
Circuit said that “because enforcement ébam selection clause necessarily entails
interpretation of the clause before it can be mxdd, federal law also applies to the interpretat
of forum selection clauses.” 858 F.2d 509, 513 (9th Cir. 1988).

1

1

1

1

1

1

1

% The courts acknowledges that some othertschave embraced tipesition taken in the
treatise on Federal Practice andd&dure: “[a] federal courttsing in diversity or federal

—

D.

on

guestion jurisdiction should take . [a forum selection] clause into account only as one element

in the balancing test required by Section 1404tafalgar Capital Specialized Inv. Fund (In
Liguidation), 878 F. Supp.2d 1274, 1285 (S.D. Fla. 2012) figgdCharles A. Wright & Arthur
R. Miller, Federal Practice & Procedure 8§ 3803.1 (3d ed. 2007)) (brackets in origg@agiso
Infinity Air, Inc. v. Echo Global Logistics, IndNo. 3:13-cv-00307-MO, 2013 WL 3199657, at
*3-4 (D. Or. June 20, 2013) (agreeing with Wrighid Miller, but not adamg their analysis in
light of Ninth Circuit authority).

9
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In applying federal law to interpret a contract, a court relies on familiar princi

Contract terms are to be giveheir ordinary meaning, and
when the terms of the contraate clear, the intent of the
parties should be ascertaindtbm the contract itself.
Whenever possible, the plailanguage of the contract
should be considered first. . We apply the primary rule of
interpretation . . . that the common or normal meaning of
language will be given to theords of the contract unless
circumstances show that in a particular case a special
meaning should be attached o We read a written
contract as a whole, and inteepeach part with reference to
the whole.

Doe |, 552 F.3d at 108Fccord Sheas|y2010 WL 4273230, at *3-4.

Gary Corbell does not argue that theusle here governs the copyright claim, b
argues that it covers the otl@aims in the First Amended Cotamt asserting in conclusory
fashion that “the conduct underlying each causactbn is also the basis of the Breach of
Contract Cause of Action, and analysis of that cause of action nelyessasiders the same
nucleus of facts underlying the agsd tort causes of action.ECF No. 26 at 16. He also argu
that he has filed suit arising oot the agreements in KerroGnty Superior Court and that the
forum selection clause requirdet plaintiffs’ claims “be litigated alongside the pending Kern
County Superior Court action.” ECF No. 26 at*14.

Plaintiffsarguethatthe copyright claim cannot beilsject to the forum selection
clause, as such claims mustiveught exclusively in federal cdurThey also argue that their

first, fourth, fifth, seventhrad eighth claims for relief do no¢quire interpretation of the

ples:

es

underlying agreements and so also are not subjéleetimrum selection clause. ECF No. 32 at 8.

They do not address the secorairal for computer trespass ane tixth claim for trespass to
chattels, brought against Craig Corbell and Bleas only, or the nintblaim for relief brought
against Craig Corbell only. As Craig Corbelsh®ot provided anything apt from his paragraph
long joinder in Greg Corbell’s motion, the countds any argument thdtese causes of action

arise from the contract is waived.

* As an exhibit to the reply, Gary Corbell hasvided a copy of the state court compla
which was filed on July 29, 2013, afte instant case, and whicbntains causes of action for
foreclosure of the deed of trust, claim and d&lyy and breach of written contract. ECF No. 3
at 2-10.

10
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In reply, Gary Corbell does address itindividual claims plaintiffs have identifieg
as outside the forum selectioragse, providing only brief argumetthiat they are governed by tl
provision. ECF No. 32 at 5-6.

The Ninth Circuit and courts in thisrcuit have recognized that the scope of a
forum or venue selection clause is netessarily limited to contract claimslanetti-Farrow,
Inc., 858 F.2d at 514 (claims of tortis interference witbrospective economielations covereq
by forum selection clauseerry v. AT&T Mobility LLC No. C-01488 SI, 2011 WL 4080625,
*3-4 (N.D. Cal. Sep 12, 2011) (recogimg that forum selection clausan cover tort or statutor
claims);Sheasly2010 WL 4273230, at *5 (finding ERISA addsability claims controlled by
forum selection clause that covered suits “cateet with” employmentontract because the
claims were premised on the terminatioraatlationship governday the contract).

In Manetti-Farrow,the plaintiff had entered into an exclusive dealership contr,
with Gucci, which contained a forum selection slestablishing Florencikaly as the forum fo
any litigation “regarding interpretatn or fulfilment” of the contractld. at 510. When Gucci
terminated the dealership, plaintiff filed suittire Northern District o€alifornia against Gucci
and several members of the Gucci family, altlggtonspiracy to intéere with contractual
relations, conspiracy to intervith prospective economic advage, tortious interference witl
contract, tortious interferencativ prospective economic advantagmlation of the covenant of
good faith and fair dealing, and unfair trade practiddsat 511. The court ghthat “[w]hether g
forum selection clause applies to tort claimpeatels on whether resolution of the claims relaty
to interpretation of the contract,” and found thatause Manetti-Farrowtdaims involved “the
central conflict over intg@retation of the contract,” they weegoverned by the forum selection
clause.ld. at 514 (internal citation & quotation marks omitted).

The forum selection clause in this case is different than the one at id8apdtii-
Farrow: it sets out the parties’ agreement thatdttracts were made and were to be perforr
in Kern County and therefore Kern County wvias proper venue for litigation. “Therefore”
means “for that reason; consequentlygMPACT OXFORD ENGLISH DICTIONARY at 1075 (3d ed.

2005), or “for that reason; on that ground or grounds.ACR’sLAw DICTIONARY at 1487 (7th
11
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ed. 1999). Accordingly, the use of the term “tii@re’ renders this clause sufficiently similar t
that inManetti-Farrowsuch that its analysis applies to this caBat see Bagdasarian Prod. LL
v. Twentieth Century Fox Film CargNo. 2:10-cv-02991-JHN-Jex, 2010 WL 5154136, at *3
(C.D. Cal. Aug. 12, 2010gppeal dismissed73 F.3d 1267 (9th Cir. 2@} (saying that the
Manetti-Farrowtest is not limited to the clause at issue in that case).

Defendant Gary Corbell has not shown, however, that the forum selection cl
applies to the claims against him apart from ¢hplaintiffs concede are subject to the clause.
First, although Gary Corbell argubsadly that all the claims eitharise out of the contracts of
require interpretation of the contracts, he doegia@ny of plaintiffs’ claims to a particular
contract out of the six involved the sale of Welenco to WWT, point to a particular provisior
in any of the contracts at issue. His generaliéiee insufficient for him to prevail on this point.
See Sims v. Paramount Gold & Silver Coiyo. CV 10-356-PHX-MHM, 2010 WL 5364783, 3
*7 (D. Ariz. Dec. 21, 2010) (stating that “a defentisiould not be able to defeat a plaintiff's
otherwise legitimate choice of venoeerely by alleging that theghtiff's non-contractual claim
require interpretation of the coatt”). Moreover even if #ncourt considers the contracts
generally, it does not find Gaorbell’'s arguments persuasive. The complaint alleges that
Corbell conspired and acted in concert with §i@orbell and Sharpless; it was the latter two

who allegedly improperly accessed Welenco'spater system, used Welenco’'s commercial

O

C

Aause

—

[92)

Gary

identity, and misappropriated Welenco’s trade secrbtoreover, the complaint alleges that these

acts—the misappropriation of Welaris trade secrets, computeespass, and impersonation o
Welenco—constitute unfair business practices. @loéEms arise from the relationship betwe
Craig Corbell and Sharpless with Welenco, fnotn the relationship between Welenco and Gz
Corbell. Gary Corbell has presented nothing sstjgg that the forum selection clause covers
these claims.

2. Enforcement of the Clause

In M/S Bremen v. Zapata Off-Shore (be U.S. Supreme Court held that
contractual forum selection clauses are “pria@e valid and should be enforced unless

enforcement is shown by the resisting partpeédunreasonable’ under the circumstances.”
12
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407 U.S. 1, 10 (1972). Although tM¥S Bremerwas an admiralty case involving internationg
commerce, the Ninth Circuit has applig in “the domestic contextPelleport Investors, Inc. v.
Budco Quality Theatres, Inc741 F.2d 273, 279 (9th Cir. 1984ge also In re Bank of New Yo
Mellon Corp. False Claims Act Foreign Exch. Liti§51 F. Supp.2d at 1203 (applyingS
Bremento a venue selection clausd)he Ninth Circuit has said thahforcement of such a clau
would be unreasonable undéfS Bremerupon “a showing of fraud, undue influence,
overweening bargaining power, or such seriousnmenience in litigating in the selected forun
as to deprive the party seeking enforeatof a meaningfullay in court.” Spradlin 926 F.2d at
868;see also Murphy362 F.3d at 1140 (internal citation & gatibn marks omitted) (stating th
underBremena court would not enforce a forum selection clause “if enforcement would
contravene a strong public policy of oeum in which the suit is brought.”).

Plaintiffs argue that enforcemenftthe forum selection clause compelling
litigation in Kern County Superior Court woubd unreasonable because federal courts have
exclusive jurisdiction over theopyright claim and the other claims are properly within this
court’'s pendant jurigdtion. They rely orLizalde v. Advanced Planning Servs., Inc.,

875 F. Supp. 2d 1150 (S.D. Cal. 2012), in which thetcdeclined to enforce a forum selectior
clause requiring litigation to berought in San Diego Superi@ourt when the federal case

included a copyright claim and tipendant state claims, arguablybject to the forum selection

clause, were closely related t@tbopyright claim. The court ofasved that enforcing the clause

would require plaintiffs to filéduplicate lawsuits on the samacts in two different forums.’ld.
at 1158.

In this case, most of plaintiffs’ clais are not governed by the forum selection
clauses because they are not deleat on the terms of the cordta but rather on alleged acts
outside the relationship between Gary Corbell thiedplaintiffs. Plainffs would thus not be
required to undertake parallel litigan. The breach of contraaté declaratory relief claims are
not so closely related to the copyright claimtha other claims clearlyot subject to the forum
selection clause, as to render enforcement oflthese unreasonable as to them: they focus ¢

the alleged competition rather than on the mame/hich Gary Corbell secured the means ar
13
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tools to compete. Enforcement of the claas¢o the tenth and eleventh claims is not
unreasonable.
V. MOTION TO TRANSFER TO TH FRESNO DIVISION OF THIS COURT

Gary Corbell argues that to the entaot all the claims are dismissed, the
remainder should be transferredite Fresno Division of this courtle cites to th allegations of
the complaint showing that only Sharpless liveSacramento, while the remaining three
defendants live in Bakersfield aftftht plaintiffs have offices iBacramento and Kern counties.
He does not discuss whether the case arises infdhe counties covered by the Fresno Divis
He then concludes, without a greater showing, ‘ih& plainly in furtherance of the convenien
of the parties and witnesses, as well as in theast® of justice” to transf the case to the Fresi
Division. ECF No. 26 at 17.

Plaintiffs counter that Gary Corballtonclusory analysis, unsupported by any
evidence other than the First Amended Complaint, is insufficient to disturb plaintiffs’ choicg
forum. ECF No. 32 at 13-14.

In reply, Gary Corbell submits the deaton of Craig Corbell and some exhibit
in support of his argument that litigation in the Fresno division will be more convenient.

Gary Corbell does not claim venue igppropriate in thiglivision, but does not
address whether it would be proper in thedfao division under Loc&ule 120(d), which,
establishes intradistrict venue based on wheradtien arises. Moreoveassuming an analysis
of hardship is appropriate to an intradistrichwe question, this court denes to consider his
new evidentiary material submitted only with the refBee, e.g., Zamani v. Carnd91 F.3d
990, 997 (9th Cir. 2007) (court nerdt consider arguments raised for the first time in a reply
brief); Coleman v. Brown _ F. Supp. 2d , 2013 WL 1397335, at *24 n.35 (E.D. Cal. Apr. 5
2013) (stating that “the time and place” for a movant to submit evidence in support of the 1
is with the motion, not the reply)JSF Ins. Co. v. Smith’s Food and Drug C821 F. Supp. 2d
n.1 (D. Nev. 2013);econsideration denie®013 WL 4458776 (D. Nev. Aug. 16, 2013)
(declining to consider new evidence movantproperly introduced” with a reply)Contratto v.

Ethicon, Inc, 227 F.R.D. 304, 309 n.5 (N.D. Cal. 2005) (movants’ attempt to introduce new
14

on.

[

notion




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

evidence in connection with theirmplg papers is improper). Withotlte new material, there is 1
support for the claim that litigating fresno will be more convenient.

IT IS THEREFORE ORDERED that:

1. Defendant’s motion to dismisstoansfer is GRANTED IN PART, in that
claims ten and eleven of the Filshended Complaint are dismissed; and

2. The motion is DENIEDN all other respects.
DATED: September 25, 2013.

UNIT TATES DISTRICT JUDGE
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