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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TERRELL D. HALL, No. 2:13-cv-00324 AC P
12 Plaintiff,
13 V. ORDER
14 | SAN JOAQUIN COUNTY JAIL, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperis in this action filed
18 | pursuantto 42 U.S.C. § 1983. The defendantisignaction are correctional officers Peoples,
19 | Adams, Kong, Rondenburg, Kitzberger, Lee, Ta@mRodriguez, Conrad, Smith, and Burton.
20 | This action is proceeding on the third amahdemplaint filed on June 21, 2013. ECF No. 21
21 | The parties have consentedhe jurisdiction of the Magistrate Judge. ECF. Nos. 4, 39, 42, 45-
22 | 46, 78.
23 | L Plaintiff's Allegations
24 This case proceeds against defendants Peoples, Adams, Kong, Rondenburg, Kitzberger,
25 | Lee, Tremain, Rodriguez, Conrad, Smithdd@urton on the third amended complaint.
26 | Defendants Diaz, Coblen, Lopez, and Nelson metdeen served. Pidiff asserts that the
27 | defendants were deliberately iffdrent to his health and s#&fen violation of the Eighth
28 | Amendment when they deprived him of adeqdietel. ECF No. 21 at 2. Specifically, he alleges
1
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that from May 7, 2012, through November 26, 2012, defendants spit in his food and serve
half portions, resulting in platiff losing nineteen pounds and suffegimental anguish. Id. He

seeks compensatory and punitive damages. Id. at 3.

[l Defendants’ Summary Judgment Motion

Defendants move for summary judgment lyota the ground that plaintiff failed to
exhaust his administrative remedies withinjtiebefore filing suit,as required by the Prison
Litigation Reform Act, 42 U.S.C. § 1997e(a). ECF No. 63. Plaintiff opposes the motion or
ground that the grievance forms were not availablérto ECF No. 73. Theourt interprets this
to be an argument that plaintiff was prevented from exhausting his administrative remedie
jail’'s failure to provide him with théorms necessary to submit a grievance.

A. Legal Standards for Summary Judgment

Summary judgment is appropriate whenrtie@ving party “shows that there is no genui
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, thevimg party “initially bears the burden of

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or that thves® party cannot produce admissible evidence t
support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the
of proof at trial, “the moving party need only peothat there is an absence of evidence to suj
the nonmoving party’s case.” Oracle Corp., 623drat 387 (citing Celotex, 477 U.S. at 325);
also Fed. R. Civ. P. 56(c)(1)(B). Indeed, summyjudgment should be entered, after adequat
time for discovery and upon motion, against aypatto fails to make a showing sufficient to

establish the existence of an element essentthbtqarty’s case, arah which that party will
2

d him

the

5 by th

D
purder
pport

see

[1°)




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

bear the burden of proof at trial. See Celo#gx, U.S. at 322. “[A] cmplete failure of proof

concerning an essential element of the nonmovimnty’sacase necessarily renders all other fa¢

immaterial.” 1d. In such a circumstansemmary judgment should be granted, “so long as
whatever is before the district court demoatss that the standard for entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdmbsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.The opposing party must demonstrate that

fact in contention is materialg., a fact that might affethe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Sery.

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6&a6, 630 (9th Cir. 1987), anldat the dispute is

genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively iriatsor. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffgiring versions of the truth g

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd

the pleadings and to assess the phoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County Transittharity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),
3
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aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts . ... Where the record taken as a wholedomot lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted)?!

B. Leqgal Standards for Exhaustion

Because plaintiff is a prisoner suing over ¢tbaditions of his confinement, his claims 3
subject to the Prison Litigation Reform Act (“PLRA"), 42 U.S.C. § 198Ye{Under the PLRA,
“[n]o action shall be brought witfespect to prison conditions undection 1983 of this title, or
any other Federal law, by a prisomenfined in any jail, prison, ather correctional facility unti
such administrative remedies as are availaldeexhausted.” 42 UG. 8§ 1997e(a); Porter v.
Nussle, 534 U.S. 516, 520 (20028 (1997e(a)’s exhaustion requiremapplies to all prisoners
seeking redress for prison circumstances or occurrences”). “The PLRA mandates that inn

exhaust all available administrative remede$ore filing ‘any suit challenging prison

g

nates

conditions,’ including, but ndimited to, suits under 8 1983.” Albino, 747 F.3d at 1171 (quoting

Woodford v. Ngo, 548 U.S. 81, 85 (2006)).

Failure to exhaust is “an affirmative deferthe defendant must plead and prove.” Jor
v. Bock, 549 U.S. 199, 204 (2007). “[T]he defent&burden is to prove that there was an
available administrative remedyndithat the prisoner did not exis that available remedy.”
Albino, 747 F.3d at 1172. “[T]here can be no ‘absence of exhaustion’ sofesselief remains

available.” Brown v. Valoff, 422 F.3d 926, 937 (@ir. 2005). Therefore, the defendant mus

produce evidence showing that a remedy is availasl@a practical matter,” that is, it must be
“capable of use; at hand.”_Albino, 747 F.3d at 1171.
In reviewing the evidence, the courtlwonsider, among other things, “information

provided to the prisoner concerning the operatibtine grievance procedure.” Brown, 422 F.3

1 On May 6, 2014, the defendants served plaiwiitfi notice of the requirements for opposing
motion pursuant to Rule 56 of the Federal RuleSiwil Procedure. ECF. No. 63-4. See Ran
Rowland, 154 F.3d 952, 957 (9th Cir. 1998) (movant may provide noticen(em, cert. denied
527 U.S. 1035 (1999), and KlingeleBikenberry, 849 F.2d 409 (9th Cir. 1988).
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at 937. Such evidence “informs our determinatibwhether relief was, as a practical matter,

‘available.” Id. Thus, misleadig — or blatantly incorrect — insictions from prison officials on

how to exhaust the appeal, especially whenrnbieuctions prevent exhaustion, can also excus

the prisoner’s exhaustion:

We have considered in several PLRA cases whether an
administrative remedy was “avdile@.” In Nunez v. Duncan, 591
F.3d 1217 (9th Cir. 2010), we held that where a prison warden
incorrectly implied that an inmate needed access to a nearly
unobtainable prison policy in order boing a timely administrative
appeal, “the Warden’'s mistakendered Nunez's administrative
remedies effectively unavailable.” In Sapp v. Kimbrell, 623 F.3d
813 (9th Cir. 2010), we held that where prison officials declined to
reach the merits of a particular grievance “for reasons inconsistent
with or unsupported by applicleb regulations,” administrative
remedies were “effectively unalable.” In Marella v. Terhune,
568 F.3d 1024 (9th Cir. 2009) (perrmam), we reversed a district
court’s dismissal of a PLRA caserffailure to exhaust because the
inmate did not have access to tlexessary grievance forms within
the prison’s time limits for filing a grievance. We also noted that
Marella was not required to exist a remedy that he had been
reliably informed was not available to him.

Albino, 747 at 1173 (page citations omitted). Whendlstrict court concldes that the prisonef
has not exhausted administrative remedies daim, “the proper remedy is dismissal of the
claim without prejudice.”_ld. at 1120.

C. Arguments of the Parties

1. Defendants
Defendants have submitted evidence that they argue shows that plaintiff was awaré
knew how to utilize the grievae process, but did not attempt to exhaust his administrative
remedies. ECF No. 63-1.
2. Plaintiff
Plaintiff has submitted a memorandum in oppos to defendants’ summary judgment
motion. ECF No. 73. Although plaintiff spende ttmajority of the response reiterating the
allegations in his complaint, he appears to atbaeadministrative remedies were not availab
to him. Id. At the outset, the court notes thairlff has failed to comply with Federal Rule o
Civil Procedure 56(c)(1)(A), whictequires that “a party assertingtla fact . . . is genuinely

disputed must support the assertion by . . . citing tticpéar parts of materialin the record . . ..
5
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Plaintiff has also failed to file a separate doeumt disputing defendantstatement of undispute
facts, as required by Local Rule 260(b).
It is well-established that the pleadinggpod se litigants are held to “less stringent

standards than formal pleadings drafted by sy Haines v. Kerner, 404 U.S. 519, 520 (19

(per curiam). Nevertheless, “[p]ro se litigants must folloevgame rules of procedure that

govern other litigants.” _King v. Atiyeh, 814.2d 565, 567 (9th Cir. 1987), overruled on other

grounds, Lacey v. Maricopa County, 693 F.3d 896 (9th Cir. 2012) (en banc). However, th

unrepresented prisoners’ choice to proceed witbounsel “is less than voluntary” and they ar
subject to the “handicaps . . . detention seaely imposes upon a liagt,” such as “limited

access to legal materials” as well as “souafgzroof.” Jacobsen v. Filler, 790 F.2d 1362,

1364-65 & n.4 (9th Cir. 1986). Inmate litigantsetéfore, should not be ldeto a standard of
“strict literalness” with respect to the recepments of the summary judgment rule. Id.

The court is mindful of the Mth Circuit’'s more overarchingaution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by

pro se inmates and . . . avoid applying sumnuatgment rules strictly.”Thomas v. Ponder, 61

F.3d 1144, 1150 (9th Cir. 2010). Accordingly, the t@onsiders the record before it in its
entirety despite plaintiff's failure to be in strict compliance with the applicable rules. Howe
only those assertions in t@position which have evidentiary support will be considered.
II. Discussion

In support of their motion to dismiss,fdadants submit a sworn declaration from
Administrative Lieutenant Greg Williamson taklishing that the San Joaquin County Jall
(“county jail”) had a grievance pcess that allowed an inmate to file a grievance regarding
“departmental policies, decisioregtions, conditions, or omissiotigat have a material adverse
effect on their welfare.” Declaration 8dministrative Lieutenant Greg Williamson
(“Williamson Decl.”) (ECF No. 63-3) at 1 2. Theaee four levels to the inmate grievance sys
at the county jail._Id. at 1 3At the first level, an inmatgrievance is handled by the housing
officer. 1d. Subsequetevels include review by the area supsov (duty sergeant), the facility

commander (lieutenant), and the facility captdoh. A decision by the facility captain exhaust
6
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an inmate’s administrative remedies. Id{dt3. The grievance press must be started by

submitting a completed San Joaquin County Jail ter@ievance Form (“grievance form”). Id.

at 1 4.
The county jail maintains records of all griecas received. Id. &§t12. Plaintiff has
submitted one grievance, which he appealed tweggrding his classificatn at the county jail.

Id. at 6-7, § 15. The initial grievance was suledi May 8, 2012, 1d. at 27The first appeal wa

\°£J

submitted May 29, 2012. Id. at 29. The second appeal was submitted June 1, 2012. Id. at 31.

Copies of the grievance and appeals, and th@nssg provided, appear in the record attache
Lt. Williamson’s declaration. See ECF No. 63-23f 29, 31. Neither the grievance nor eithg
appeal makes reference to the food piiimtas receiving at the county jail. Id.

With this evidence, defendants have metrtharden of raisingnd proving the absence
of exhaustion._See Albino, 747 F.3d at 1172 (“[Tdleéendant’s burden is to prove that there
was an available administrative remedy, and tt@fprisoner did notdaust that available
remedy.”). The burden now shifts to plaihto show that he did not exhaust because
administrative remedies were unavailable. Ekhaustion can be excused where an inmate is
precluded from exhausting not through his owrltfdbut due to mistaken information from
prison officials or because he does not have atodkg necessary grievance forms. Id. at 11

Plaintiff does not deny that thaljaad an established grievaprocess or that he failed
to complete the process. ECF No. 73. Nor doeddim that he was unawaoé the process. |Id
Instead, he contends that administrative remeslés effectively unavailable to him because
defendants “never gave [him] a grievance when fis&kd for it or spoke to the defendants on
issue.” 1d. at 2. Unavailability requires ateanpt to exhaust, which is thwarted by improper
administrative action. See Marella, 568 F.3d at l0#ate’s failure to exhaust may be excus
if he did not have access to theassary grievance forms to timédile his grievance); see also
Dale v. Lappin, 376 F.3d 652, 656 (7th Cir. 2004) (administrative remedies unavailable wh

prisoner denied access to grievance fortms)see Jones v. Smith, 266 F.3d 399, 400 (6th Ci

2001) (holding that dismissal was proper becauselthetiff failed to allege that he made othe

attempts to obtain a form or fiegrievance without a form).
7
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Although inaccessibility of the proper grievancenianay render administrative remedies

unavailable, plaintiff has not pvided specific facts sufficient to support application of this
exception to the exhaustion requirement. Hesduae identify which defendants he asked for
grievance forms, when he asked them, or howynianes he attempted to obtain grievance fo
from them. ECF No. 73 at 2-3, 9. HowevergeVf the court assumes plaintiff did request
grievance forms from defendants and they refuseevery occasion, he does not establish th
the forms were not availabtbrough other avenues.

Defendants present evidence that grievanoegavere available in grievance boxes, o

Ms

gt

of which was visible to plaintiff from his cell, drihat officers maintained extra supplies of forms

to restock the boxes as necessamyilliamson Decl. at {9 5-7. &htiff argues that there were

never grievance forms in theigwance box, but provides no infortizan as to when he attempted

to obtain copies of the grievance forms or haften he checked the grievance box for blank
forms during the approximately six-and-a-halémth period at issue. ECF No. 73 at 4, 9.
However, once again assuming that plaintifesrect and the box was always empty when heg
checked it, he still does not estighlthe forms were not available.

The defendants also provide evidence tfgdtievance forms may be obtained from any
Correctional Officer, Medical Staff, Program Staff, inmate workers, other inmates or by an
through a request to [an inmate’s] own attornewilliamson Decl. at § 9. Although neither th
grievance policy (ECF No. 63-3 40-13) nor the Inmate Oriaatton and Rule Book (id. at 23-

25) explicitly state that grievance forms are kldée from these individuals, plaintiff does not

g

=

claim that he did not know reould request a form from these individuals. ECF No. 73. Instead,

he argues that “[jJust becausE]# policy doesn’t mean it[']gollowed.” 1d. at 3, 8. While
plaintiff points out thahe did not have an attorney at timee, foreclosing the possibility of

obtaining a grievance form froem attorney, he makes only general statements regarding th

% Lieutenant Williamson’s declaration alsatsts that hypothetically, if the box was empty,
officers would receive multiple complaints. Willigon Decl. at § 9. A hypothetical statemen

speculative and therefore not a fact upon which summary judgmebedaased. However, evén

if this statement had been presented as aretmnfact, defendants do not provide any evidenc
that there were not any complaints aboetllx being empty durg the relevant period.
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other sources identified by defendants. Id. at8, He claims that nurses will tell you to ask the

officers, who will tell you they will “get you lat¢’ and that inmates wilell you it is not their
job. 1d. He claims program stafill tell you they are too busyld. at 8. Yet plaintiff does not
affirmatively claim that he ever asked any of thewlividuals and that @y refused to provide a
form or failed to get back to him on his request. at 4, 7-8. Plaintiff fds to establish that he
made a reasonable effort to obtain a grievanaga foom any of these individuals, and instead
summarily claims that such efforts would have been futile. A prisoner’s failure to make a
reasonable effort to pursue allaghable avenues for exhausting hdministrative grievance will

preclude waiver of the exhaustion requirement. Only if the prisoner has taken all reasona

appropriate steps to exhaust his grievance onttsuccess, will his administrative remedies be

deemed “effectively unavailable.,” Nunez, 591 F.3d 1217, 1223-26 (9th Cir. 2010).
Plaintiff's bare assertions of an inhtyi to exhaust administrative remedies are

insufficient. See, e.q., Taylor v. Lj880 F.2d 1040, 1045 (9th Cir. 1989) (conclusory

allegations, unsupported by evidence are insuffidedefeat a motion for summary judgment

see also Villarimo v. Aloha Island Air, In@281 F.3d 1054, 1061 (9th Cir. 2002) (no “genuine

issue” of fact if only evidence presented is ‘thbecorroborated and selesving” testimony of the
opposing party). Plaintiff arguéisat he sought discovery indar to support his claims of
grievance forms not being available. Howebe, facts he requirdgd support his arguments
were within his personal knowdge and would not have requdrdiscovery to learn.

Plaintiff argues further thatdministrative remedies are not available when officers
threaten or intimidate an inmate (ECF No. 73%#16) and that the defendants violated his Fif
Amendment rights by refusing to provide him gdaace forms in retaliation for complaining
about jail policies (id. at 2-3, 147). Although plaintiff argues th#treats and intimidation may
render administrative remedies uadable, he makes no allegations that he was threatened
intimidated. _Id. at 15-16. As for his allegatitrat the defendants violated his First Amendmgé
rights, this assertion does notcige the court’s analysis regiagl exhaustion, and because it i

not in plaintiff's third amended complaint it whlke disregarded. SeecRern v. Pier 1 Imports,

Inc., 457 F.3d 963, 968-69 (9th Cir. 2006) (a pangy not raise new claims in response to a
9
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summary judgment motion).

Finally, and most fundamentallglaintiff's allegations thahe was deprived of access t¢
grievance forms are belied by defendants’ evidéinaehe pursued an appeal on a separate is
during the relevant time period, edelel of which required he usaother grievance form. Th
evidence satisfies defendantsirden on summary judgment ewsithout reference to the
inadequacy of plaintiff's proffered facts regarding the unavailability of remedies.

For these reasons, the court fildat plaintiff did not exhausis administrative remedig
and his third amended complaint wbk dismissed ithout prejudice.

V. UnservedDefendants

On December 18, 2013, plaintiff was orderegravide additional information in order {o

serve defendants Diaz, Coblen, Lopez, anddtets show good cause why he could not prov
the information. ECF No. 38. Plaintiff failed toraply with the order, budid file a letter that
indicated he believed the defenticould be served at the San Joaquin County Jail (ECF N
55), where service had previouslgen attempted (ECF No. 35).

On March 20, 2014, the court ordered defendarashsel to provide gintiff with further
identifying information or the whereabouts ofeledants Diaz, Coblen, Lopez, and Nelson. E
No. 56. Counsel complied with the order on Me28, 2014. ECF No. 59. To date, defendar

Diaz, Coblen, Lopez, and Nels have not been served.

“A District Court may propeyl on its own motion dismiss attion as to defendants whp

have not moved to dismiss where such defersdanma in a position similar to that of moving

defendants or where claims against such defendamistegrally related.’Silverton v. Dep'’t. of

Treasury, 644 F.2d 1341, 1345 (9th Cir. 1981). tBaclismissal may be made without noticg

where the [plaintiff] cannot pogsy win relief.” Omar v. Sea—Land Serv., Inc., 813 F.2d 986

991 (9th Cir.1987). The court’s awtiity in this regard includesua sponte dismissal as to
defendants who have not been served and defedéno have not yet answered or appeared

Columbia Steel Fabricators, Inc. v. Ahlstrétecovery, 44 F.3d 800, 802 (9th Cir. 1995) (“We

have upheld dismissal with prejadiin favor of a party which hatbt yet appeared, on the bas

of facts presented by otherfdedants which had appeared.
10
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Here, plaintiff's claims against Diaz, Cobldropez, and Nelson are identical to those
against the served defendants. It would be stevaf scarce resourcesyuiring the United State

Marshal to serve defendants Diaz, Coblen, Lopad, Nelson, resulting icounsel being obtaing

and filing a motion for summary judgment nearlgntical to the instant motion, and forcing the

court to spend additional time reviewing the itilead facts and claims. As defendants Diaz,
Coblen, Lopez, and Nelson are in a situationilar to the moving defendants, they will be
dismissed from this action without puejce for the reasons set forth above.
V. Conclusion

Accordingly, IT IS HEREBY ORDERED that:

1. Defendants Peoples, Adams, Kong, RondapiKitzberger, Lee, Tremain, Rodrigug

Conrad, Smith, and Burton’s motion for summary judgment (ECF No. 63) is granted and the

claims against them are dismissed withoejymtice for failure to exhaust administrative
remedies;
2. The claims against defendants Diaz, €opLopez, and Nelson are dismissed with(
prejudice; and
3. Judgment is entered for the defendants.
DATED: March 31, 2015 , ~
m’z——— &{ﬂ’)—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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