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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LARRY HINES, No. 2:13-cv-0392 JAM AC P
12 Plaintiff,
13 V. ORDER & FINDINGS AND
12| NORIEGA et al. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperis in this action filed
18 | pursuantto 42 U.S.C. § 1983. The sole remainifgndiant in this action is Dr. Noriega. This
19 | action proceeds on the first amended compl&6f No. 9, for violationsf plaintiff's rights
20 | under the Eighth Amendment. ECF No. 9.
21 PROCEDURAL HISTORY
22 Plaintiff's original complaint, filed Heruary 27, 2013, alleged that defendants Dr.
23 | Noriega, Dr. Goller, and the director of the CR violated plaintiff's Eighth Amendment rights
24 | when they were deliberately indifferent to pl#i’s serious medical@eds. ECF No. 1. By
25 | order dated May 21, 2013, the courrdissed the director of tligDCR as a defendant. ECF No.
26 | 8 at5. Plaintiff was given ¢éhoption of proceeding against Dr. Goller and Dr. Noriega, or
27 | attempting to amend his complaint. ECF No. 8-&t Plaintiff elected to proceed against Dr.
28 | Noriega alone and filed a first amendsnplaint on June 27, 2013. ECF No. 9.
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On December 5, 2013, defendant Noriega filed a motion to dismiss the amended
complaint for failure to exhaust administratneanedies. ECF No. 18. In light of the Ninth

Circuit's decision in Albino vBaca, 747 F.3d 1162 (9th Cir. 2014), which held that exhausti

issues should in most cases be presentadnntion for summary judgment rather than in a
motion to dismiss under Rule 12(b), the coudatad defendant’s motion to dismiss by order
dated April 10, 2014. ECF No. 24. The court péed defendant to file a motion for summar
judgment on the issue of administrative exhaunséind to re-file theortion of the vacated
motion that asserted failure to state a claira geparate motion or in combination with a motic
for summary judgment. On May 14, 2014, defendiéed a motion for smmary judgment for
failure to exhaust administrative remedi€3n July 29, 2014, plaintiff opposed the motion, an
on August 26, 2014 defendant replied.
FACTUAL BACKGROUND

The first amended complaint alleges that ddént Noriega was delitetely indifferent to
plaintiff's serious medical needn relation to an injury plaintiff suffered in 2004 while
incarcerated at California State Prison-Sola8pecifically, plaintiff dleges that on April 11,
2004, he was injured while working at his joltle prison laundry when a runaway laundry c:
struck plaintiff's left ankle, casing him “great pain.” ECF No.& 10. Plaintiff was taken to th
Correctional Treatment Center (CTC) and examimgdedical staff, who ewed plaintiff's skin
laceration and swollen ankle as aifior injury.” 1d. Plaintiff wa given pain pills and issued a
three-day medical lay-in._1d.

On April 12, 2004, plaintiff was referred fofrays “to see if any bones were broken” ir
his “now very swollen” foot. ECF No. 9 at 10. The radiologist, Dr. Goller, took a single x-r
and issued a radiology report. Id. at 11.

Dr. Noriega, plaintiff's prinary care provider, reviewetle radiograph and radiology
report and informed plaintiff that “there were In@ken bones to be seen in the radiograph.”
However, unbeknownst to plaintiff, Dr. Gollsrteport contained tHellowing additional

information:

An acute osseous injury is identified. The visualized osseous
2
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structures are intact. The basdhdd fifth metatarsal is not included
on the radiographs. Injury at thiscation cannot be excluded. If
there is clinical concern for amjury at the base of the fifth

metatarsal a foot series should digained. Impression: No acute
osseous injury identifiet!.

Id. Plaintiff complained to Dr. Noriega that ivas in severe pain and believed his foot was
broken, but Noriega told him th&verything would be alright gt as soon as the swelling in
[plaintiff's] left ankle went down.”_Id. Dsgpite being “in excructing pain and throbbing
discomfort,” plaintiff trustedr. Noriega’s diagnosis. |d.

Over the next six years, plaintiff suffergdermittent severe swelling in his foot and
excruciating pain. ECF No. 9 at 11. He persigyecomplained to prison medical staff and on
February 10, 2010, his primary care provider,Biile, agreed to order additional x-rays of
plaintiff's left ankle. Dr.Pfile ordered that the x-rays “be taken in 3 views.” Id.

On March 1, 2010, Dr. Goller took x-raysméintiff's ankle pursiant to Dr. Pfile’s
orders. ECF No. 9 at 11. In the resulting redort,Goller “noted (1) amwld-well fracture of
distal fibula, and (2) mild . . . degenerative dpasmare present withingrankle.” Id. at 11-12.
This report “uncovered that thgury plaintiff had suffered back in 2004 had been from a
fracture.” 1d. at 7. Plaintiff was then informed that he would have a permanent limp, which
would worsen over timé.ld. at 7.

The March 2010 x-rays and subsequent comfienss with his doctoled plaintiff to
request a copy of his medical fil@ which he discovered Dr. Ger’'s 2004 report indicating that
the x-ray taken on April 12, 2004 could not excludarynin the area not gible in the x-ray.
ECF No.9at7.

Plaintiff then filed a series @dministrative grievances in relation to his allegation that
Dr. Noriega was deliberately irftBrent to his serious medicaéeds when he failed to order
additional x-rays of plaintiff'$oot in 2004, despite his knowledgetiplaintiff's injury could be

more severe than Noriega initially diagnos&CF No. 9 at 7-8. Tése grievances were

1A copy of this report is attached to defemitkamotion for summaryidgment as Exhibit J.
ECF No. 28-3 at 46.

2 From April 16, 2010 through May 15, 2010, plaintifé$t foot was put into a cast to alleviate
the pain and reduce the swelling. ECF No. 9 at 12.
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cancelled as untimely on the grounds thaty were not filed in 2004._Id.

The instant action was filed on Februa@®; 2013. ECF No. 1. Plaintiff seeks a
declaratory judgment, compensatand punitive damages, a jurnyal, and his costs in the
lawsuit. ECF No. 9 at 14.

DEFENDANT'S SUMMARY JUDGMENT MOTION

1. Defendant’s Argument

Defendant moves for summary judgment goten the ground that plaintiff failed to
properly exhaust his administragivemedies within the pris@ystem before filing suit, as
required by the Prison Litigation Reform Act, W2S.C. § 1997e(a). ECF No. 28-2. Defendar
argues that plaintiff failed to exhaust administ@remedies because all of the grievances he
filed in connection with his 200deliberate indifference clainvere cancelled, and cancelled
appeals do not satisfy the exhis requirement._Id. at 8. Bandant contends that when
plaintiff filed his appeals in 2011, they were untimely and thus were properly cancelled as
permitted by the applicable CCR regulations. Dekfendant further argueisat plaintiff did not
complete the exhaustion process because hislevel appeal was cancalland plaintiff did not
appeal the cancellation, evdmotigh the regulations state thatcancellation athe third level
may itself be appealed.” 1d. at 3, 8.

Defendant observes that piaff's claim is based entitg on Dr. Noriega’s alleged
“[failure] to diagnose a broken bone in plaffis left ankle/foot aea” on April 12, 2004, and
provides two arguments in support of his ewtion that plaintiffs 2011 grievances were
untimely. ECF No. 28-2 at 1, 3. First, defendamitends that under thegidations in place in
2004, plaintiff was required to submit an appg®athin 15 working days following his visit to
Dr. Noriega on April 12, 2004.”_Id. & Since plaintiff did not submit his appeal until Februa
26, 2011, his appeal was untimely. Id.

Defendant’s second argumentagaizes that at the time plaiih filed his first grievance
on February 26, 2011, the deadline for filing awistrative grievances had changed. ECF No
28-2 at 3. Under the updated regulations, pli&mtppeal had to be filed within “30 calendar

days of the event or decision, or of first havikmpwledge of the event being appealed.” Id.
4
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Because plaintiff admitted that “he first leatingf a fracture ‘somewhere’ in June of 2010,”
plaintiff's February 26, 2011 grievance wasiomly. Thus, under either version of the
regulations, plaintiff's ppeal was untimely and cancellation was proper. Id.

Defendant contends that because “the@wi@ and supporting documents establish th
there are no disputed issues of material'filegarding plaintiff's failure to exhaust his

administrative remedies, defendant is entitlesummary judgment as a ttexr of law. ECF No.

At

28-2 at 6. In the event that defendant’s sunymatgment motion is denied, defendant requests

an evidentiary hearing. Id.

2. Plaintiff's Opposition

Plaintiff submitted a memorandum in opposition to defendant’s motion for summary

judgment, ECF No. 33, as well as a sepadlamiment disputing defieant’s statement of
undisputed facts, ECF No. 31. Plaintiff disputes of the facts asserted by defendant, but
provides support for only one of the denfalECF No. 31 at 4, 5. In this respect, plaintiff has
failed to comply with Rule 56(c)(1)(A) of tHeederal Rules of Civil Procedure which requires

that “a party asserting that a fact. is genuinely disputed mugipport the assertion by . . . citi

to particular parts of materialsthe record . . ..” The court alsotes that plaintiff has not filed

a separate statement of disputertdas required by Local Rule 260(b).
It is well-established that the pleadingpod se litigants are held to “less stringent

standards than formal pleadings drafted by knsy Haines v. Kerner, 404 U.S. 519, 520 (19

(per curiam). Nevertheless, “[p]ro se litigants must folloevgame rules of procedure that

govern other litigants.” _King v. Atiyeh, 8147 565, 567 (9th Cir. 1987), overruled on anoth

ground by Lacey v. Maricopa County, 693 F.3d 836 ®r. 2012) (en banc). However, the

unrepresented prisoners' choice to proceed wittmutsel “is less than voluntary” and they ar
subject to the “handicaps . . . detention 8sa€ly imposes upon a liagt,” such as “limited

access to legal materials” as well as “souafgzroof.” Jacobsen v. Filler, 790 F.2d 1362,

1364-65 & n.4 (9th Cir. 1986). Inmate litigantsetéfore, should not be ldeto a standard of

® Plaintiff disputes fact No. 24d fact No. 35. ECF No. 31 at 4, 5.
5
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“strict literalness” with respect to the regements of the summary judgment rule. Id.

The court is mindful of the Ninth Circuit'sore overarching caution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by
pro se inmates and . . . avoid applying sumnpaslgment rules strity.” Ponder, 611 F.3d

at 1150. Accordingly, the court caders the record before it its entirety despite plaintiff's

failure to be in strict compliance with the applileahules. However, only those assertions in the

opposition which have evidentiasyipport will be considered.

In his opposition, plaintiff disputes defendargtstention that platiff was required to
file a grievance in 2004.ECF No. 33. Plaintiff agrees thifie events gave that rise to his
deliberate indifference claim occurred in 2004, bguas that he could not have filed a grieva
in 2004 because at that timedhd not know that his rights hdmken violated. Id. at 1-2, 6.

Specifically, plaintiff asserts #t he did not become awareDr. Noriega’s deliberate

indifference until he obtained his medical filedadiscovered Dr. Goller's 2004 radiology repor

Seeid. at 2, 3, 6; ECF No. 9 (FAC) at 7, 11, 13tile learned of this report, plaintiff did not
have knowledge that Dr. Noriega knew in 2004 ghaintiff's injury might be more severe, but

failed to order the additional x-rays that wabllave revealed plaiff's fracture. Id.

Plaintiff also disputes defendant’s alternatawrgument that platiff had knowledge of the

injury “somewhere in June @010” and was therefore requiredfile an appeal within 30 days
of that date. Plaintiff assertisat when he learned “somewhaneJune 2010” that his 2004 injur
had been a fracture, he still didt know that the failure to @gnose the fracture in 2004 was d
to an act of deliberate indifference, by Dr. ga or otherwise. ECQRo. 33 at 2-4.Plaintiff
asserts that as soon as he had knowledge thatdbega’s act of delibate indifference caused
the failure to diagnose his fracture, he subsetiyiéled a grievance in order to begin the
administrative exhaustion process “in good faitid. at 3, 4; ECF No. 9 (FAC) at 13.

With respect to the cancellation of his appeplagintiff appears tossert that his appeals

were improperly screened out and that he pi@evented from exhausting his administrative

* These assertions are also galg alleged in plaintiff's verified first amended complaint. Se
ECF No. 9 at 6-9.
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remedies._See ECF No. 33 at 3-4. Specificplyintiff asserts thatach appeal was cancelled
on the grounds that he should have filed an apgpe204 and failed to do so. Id. at 3; ECF N
9 (FAC) at 7-8. However, under the applicaldgulations, plaintiff hd 30 calendar days from
when he first had knowledge of the action beapgealed, and that under those regulations, h
appeal was timely. ECF No. 9 (FAC) at 8furthermore, when his appeals were cancelled,
plaintiff was not provided instructions as to htmcorrect them and was specifically told “Do
Not resubmit this appeal.” ECF No. 33 at 4. aAesult, plaintiff “presumed exhaustion” and
believed that any further attempts to exhaust ‘oot only be fruitlesshut unduly litigious.”
Id. at 4. Plaintiff also appears to assert tietvas not required to, or was excused from,
appealing the cancellahmf his third level appeal. See id.

In sum, plaintiff argues that because he adiégently in filing his grievances once he

had knowledge that his rights meeviolated, and because these grievances put the prison on

notice of his claims, he properly exhausted anilstiative remedies and defendant’s motion fof

summary judgment should theoe¢ be denied. ECF No. 5-6.

3. Defendant’'s Reply

In his reply, defendant assethat plaintiff's opposition pape fail to support his claim
that he properly filed a grievaa or that he should be excugemin the exhaustion requirement
ECF No. 36 at 2. Defendant fitstkes issue with plaintiff's failure to comply with Local Rule
260(b). _Id. at 3. Defendant poirgst that plaintiff denied twoefkcts in defendant’s statement o
disputed facts, but objects on the grounds pleantiff provided no evidentiary support for the
denials> Consequently, defendardritends that these facts shibble deemed undisputed. 1d.

Defendant generally reasserts the argumerade in his summary judgment motion an
contends that plaintiff @pposition “offers nothing more than allegations unsupported by

evidence.” ECF No. 36 at 4. Defemtlasserts that it is clear th@aintiff’s first grievance was

® Without citation to the recdr plaintiff disputes fact No. 24yhich states: “Plaintiff's first
appeal concerning his foot/ankle injury or Dr. Noriega'’s treatment of same was submitted
February 26, 2011.” ECF No. 33 at 4.

Plaintiff also disputes fact No. 33, which stat®&y failing to appeal theancellation at the third
level, Plaintiff failed to exhaust $iavailable administrative remedied\ext to this fact plaintiff
wrote: “Deny. Section 3084.6(egppeal of a cancellation is goseate appeal.”_1d. at 5.

7
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untimely because it was not filed until Febmud6, 2011, and plaintiff has provided no evidenge
demonstrating that he should be excused fileerexhaustion requirement. Specifically,
plaintiff's lack of medical ad legal expertise does not egethim from properly exhausting
administrative remedies, plaintiff provided nadance that he administrative remedies were

unavailable to him, and plaintiff “admits thatmedies were available to him during the relevant

=)

periods.” ECF No. 36 at 4, 5.
4. Legal Standards for Exhaustion

1. Prison Litigation Reform Act

Section 1997(e) (a) of Title 42 of the Unitectes Code provides that “[n]o action shall

be brought with respect to prison conditionslemsection 1983 of this title, ... until such

racd

administrative remedies as are available ahaested.” 42 U.S.C. § 1997(e)(a) (also known as
the Prison Litigation Reform Act (“PLRA”)). ThRLRA requires that administrative remedieg be

exhausted prior to filing suit. McKinney v. Carey, 311 F.3d 1198 (9th Cir. 2002).

Failure to exhaust is “an affirmative deferise defendant must pléand prove.”_Jones
v. Bock, 549 U.S. 199, 204, 216 (2007). “[T]he deferideburden is to prove that there was an
available administrative remedyndithat the prisoner did not exis that available remedy.”

Albino, 747 F.3d at 1172. “[T]here can be no ‘absence of exhaustion’ sofesselief remains

available.” _Brown v. Valoff, 422 F.3d 926, 937 (@hr. 2005). Therefore, the defendant must
produce evidence showing that a remedy is availasl@a practical matter,” that is, it must be

“capable of use; at hand.”_Albino, 747 F.3d at 1171. To bear this burden:

“a defendant must demonstrateatthpertinent relief remained
available, whether at unexhaustedels of the grievance process or
through awaiting the results of tihelief already granted as a result
of that process. Relevantidgnce in so demonstrating would
include statutes, regulans, and other offial directives that
explain the scope of the admstrative review process;
documentary or testimonial ewdce from prison officials who
administer the review procesand information provided to the
prisoner concerning thaperation of the grievae procedure in this
case.... With regard to the lattemtegory of evidence, information
provided [to] the prisoner is peent because it informs our
determination of whether relief was, as a practical matter,
‘available.”

Brown v. Valoff, 422 F.3d 926, 936-37 (98ir. 2005) (citations omitted).
8
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2. California Reqgulations Governing “Exaistion” of Administrative Remedies

Exhaustion requires that the prisoner cortgthe administrative review process in

accordance with all applicableqmedural rules. Woodford v. Ngo, 548 U.S. 81 (2006). This

review process is set forth in California régions. Those regulations allow a prisoner to

“appeal” any action or inaction by prison staff that “a material adverse effect upon his or her

health, safety, or welfare.” C&ode Regs. tit. 15, § 3084.1(a).

The appeal process is inigat by the inmate’s filing a ‘érm 602,” the “Inmate/Parolee
Appeal Form,” “to describe thspecific issue under appaald the relief requested.” Id.

§ 3084.2(a). Prior to January 28, 2011, an inmaterggusred to file the iial appeal within 15
working days of “the event or decision being appealed.” Cal.Code Regs., tit. 15, 8§ 3084.
3084.6(c) (2009). As of January 28, 2011, an inmatst file the inial appeal within 30
working days of the action being appealed or “upon first having knowledge” of the action b
appealed, and he must file each administrapygeal within 30 working days of receiving an
adverse decision at a lower level. Cal. Code Regs. tit. 15, § 3084.8(b) (2011).

Each prison is required to have an “appealordinator” whose job is to “screen all
appeals prior to acceptance and assignmentvyewe' Id. § 3084.5(b).The appeals coordinat
may refuse to accept an appeal, and she does so lgythrejecting” or “caneling” it. Cal. Code
Regs. tit. 15, 8 3084.6(a) (“Appeals may bected pursuant to subsection 3084.6(b), or
cancelled pursuant to subsecti3084.6(c), as determined by thppeals coordinator”).

“Cancellation” is reserved for those appealsoktihe inmate cannot simply correct. Fg

example, an appeal can be cancelled if the actiomploned of “is not within the jurisdiction” of

the CDCR, or if time limits for submitting th@peal have been exceeded. See id., 8§ 3084.6
& (4). Upon “cancellation” of theappeal, the inmate’s only recourse, if he still wishes to pur
it, s to show that the reason given for the caatielh was inaccurate erroneous, or that “new

information” now makes it eligie for review. _See id., 3084.6(a)(3) (cancelled appeal may I

be accepted “if a determination is made that déate@ was made in error or new information i

received which makes the appeal eligible for further review”).

I
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According to the regulations, “a canceltatior rejection decision does not exhaust
administrative remedies.” 1d., 3084.1(b).

If the appeals coordinatorialvs an appeal to go forward, the inmate must pursue it
through the third level of review before itdsemed “exhausted.” 18.3084.1(b) (“all appeals
are subject to a third level of review,@esscribed in section 3084.7, before administrative
remedies are deemed exhausted”).

5. Legal Standards for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissibleeswé to support the fact.” Fed. R. Civ.
P. 56(c)(1)(A), (B).

When the non-moving party bears the burdeprobf at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty's case.” Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party's case, and on which thég pall bear the burden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party's case necessarily renders ladirdacts immaterial.”_1d. In such a

circumstance, summary judgment should be grantedpfsy as whatever isefore the district
10
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court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact @ally does exist. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials

=

of its pleadings but is qeiired to tender evidence of specifict&in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mbreover, “[a] Plaintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnwe, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiesffdring versions of the truth at

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the phoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County Tramithority, 653 F.3d 963, 966 (9th Cir. 2011) (pe

-

® Plaintiff filed a verified FirsAmended Complaint in this cas8ee ECF No. 9 at 3.
11
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curiam). It is the opposing party's obligattorproduce a factual predicate from which the

inference may be drawn. See Richards v. Nielsen Freight Lines, 602 F. Supp. 1224, 1244

(E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 (9th €887). Finally, to d@onstrate a genuine
issue, the opposing party “must do more than kirapow that there is some metaphysical dot
as to the material facts. ... Where the recokdrteas a whole could nigad a rational trier of
fact to find for the nonmoving party, there is no ‘geruissue for trial.” _Matsushita, 475 U.S.
587 (citation omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propedidress another party's assertion of fact, as
required by Rule 56(c), the court may ... consitlerfact undisputed for purposes of the moti

...." Fed. R. Civ. P. 56(e)(2).
6. Undisputed Material FactsPertaining to Exhaustion’

e Plaintiff’s first amended complaint conceragoot/ankle injurysustained on April 11,
2004 and alleges that at broken bone in to#/&nkle area should have been diagnose

Dr. Noriega on April 12, 2004. Defendant’s $taent of Undisputed Fact in Support of

Motion for Summary JudgmentRacts”) (ECF No. 28-3) 1 21-22.

e The records of the CDCR®ffice of Appeals and the Office of Third Level Appeal
Health Care show that plaintiff did not figm appeal concerning the allegations in his
complaint at any time in 2004, noraaty time prior to 2011. Facts 1 23.

e On February 26, 2011, plaintiff filed a griexa concerning Dr. Noriega’s treatment of

his foot/ankle injury. Declation of R. Fleischman (“Flschman Decl.”) (ECF No. 28-3
1 12, Exh. A at 13; First Amended Coapt (“FAC”) (ECF No. 9) at 7.

I

” In his motion for summary judgment, defendaitaches copies of the grievances submitted
plaintiff as well as the correspand cancellation forms. See ECF No. 28-3, Exh. A-K, at 13;
For organizational purposes, tbeurt has included the relevant details from the attached
documents in the undisputed facts section.

8 Where, as here, defendaritadisputed Facts are supportedthg submitted evidence, and n
contested by plaintiff, the caucites only to the relevant pgraph of defendant’s Undisputed
Facts.
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The February 26, 2011 appeal was &dats plaintiff's first appedl.Fleischman Decl. §
12; FAC at 7-8.

The February 26, 2011 appeal was cancelled as untimely pursuant to Section
3084.6(c)(4)° Facts 1 25; Fleischman Decl. Exh. B-C at 16*1%he record includes a
copy of the cancellation form, on which a boxlecked that read“Time limits for

submitting the appeal are exceeded even ththeinmate had the opportunity to submi

within the prescribed time constraints.r B884.6(c)(4).” Fleischman Decl. Exh. B at 1
The record also includes the related AgbScreening Form dated April 11, 2011, whig
contains a notation indicatirtat “[t]his screening actiomay not be appealed unless
allege that the above reason[s] is inaccurate.” Fleischman Decl. Exh. C at 19.

On April 22, 2011, plaintiff submitted a letter the “Health Care Appeals Coordinator
Office” in response to the cancellation and retirhis February 26, 2011 appeal. Fac
26; Fleischman Decl. Exh. D at 20-22. The rddadicates that iplaintiff's letter,
plaintiff alleged that his Feuary 26, 2011 appeal was caltext for inaccurate reasons.
Id. at 21.

The cancellation was reaffirmed via a CSRa8o Health Care Appeal Screening Form
Cancellation dated April 26, 2011. Facts RIéischman Decl. Exh. E at 23-24. The
record includes a copy of this cancellatform, which indicates that the appeal was
canceled because “the action of decision bappealed is not within the jurisdiction of
the department” and “time limits for submitting the appeal are exceeded.” Handwrit
the cancellation for is a note stating “ycannot appeal something that happened in
2004.” The cancellation form also notes tthet original appeaklas on the wrong form
and was not signed. Flelsnan Decl. Exh. E at 24.

By letter dated May 6, 2011, plaintiff was infoechthat his appeal was being returned
untimeliness and because it was not submitted on approved 602 forms as required
Section 3084.2(a). Facts { 28eisthman Decl. Exh. F at 25-26.

On May 18, 2011, plaintiff submitted anotherdettoncerning his appeal. Facts  29;
Fleischman Decl. Exh. G at 27-28he record indicates that Ims letter, phintiff alleged
that his appeal had been returned “f@dcurate reasons” asthted that he was
attempting to exhaust his administrativeneglies. Fleischman Decl. Exh. G at 28.

Plaintiff's May 18, 2011 letter was again sened out via a CSBelano Health Care
Appeal Screening Form Cancellation dated/M8, 2011. Plaintiff alsoeceived a letter

Bl

ten or

for
under

dated May 24, 2011 confirming the cancellation of his appeal. Facts  29; Fleischman

° Plaintiff asserts that the Bielary 26, 2011 was actually the sed appeal he filed, but appear
to agree that it was treated as if it were the &ippeal he filed. See Fleischman Declr. Exh. D
(ECF No. 28-3) at 21-2EAC (ECF No. 9) at 7-8.

9 The cCalifornia regulations relating to thknfiy of administrative ppeals are found at Cal.
Code Regs. Tit. 15 88§ 3084-85.

L All exhibits referenced herefre attached to the Fleischnaeclaration, ECF No. 28-3 at 11

13
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Decl. Exh. H, | at 29-32. The record indicatbat the appeal was cancelled because time

limits for submitting the appeal were excedd The cancellation form contains the
following handwritten notation: “3084.6(c)imates must submit the appeal within 15
working days of the event. Your evaxtcurred on 4/11/04. Do not resubmit this
appeal.” “Do not” is undeiried three times. Fleischman Decl. Exh. H at 30. The
corresponding Appeal Screening Form stated tte appeal was v returned because
was not on the correct forms, the action waswittin the jurisdicton of the department
and the time limits for submitting the appeal had been exceeded. It also noted that
plaintiff's event occurred in 2004 and th&intiff should not resubmit the appeal.
Fleischman Decl. Exh. | at 32.

e OnJune 3, 2011 plaintiff submitted an additide#iler and request for third level review.

Facts 1; Fleischman Decl. Exh. J at 33-49.

e Plaintiff's repeated submittals were treateda third level appeal. On July 18, 2011, th
Office of the Third Level of Appeals uphetlde lower level canckltion of plaintiff's
appeal. Facts § 31; Fleischman Decl. Exlat K0-51. The record dicates that July 18,
2011 letter stated as follows: liis appeal was cancelled previously at the lower level
that the time limits for submitting the aggd were exceeded, even though you had the
opportunity to submit within thprescribed time constraint3.his appeal is cancelled
based on CCR, Title 15, Section 3084.6(c)(Fleischman Decl. Exh. K at 51.

e Plaintiff did not appeal the cancellation of hppaal at the third level of review. Facts
33.

e A system for filing administrative grievaas or appeals was in place in 2004 and in
2010*? Facts 1 34-35; Fleischman Dedl{ 20-21, Exh. L, M at 52-63.

The parties spend the majority of their Bsiaddressing the issue of when plaintiff's
appeal had to be filed in order to be timehgavhether it was proper foraghtiff's appeals to be
cancelled. There is no dispute that plaintiff sitted documents that were treated as appeals

all three levels of review; that the appeal wascetied at each level ofview; and that plaintiff

did not appeal the cancellationloé appeal at the third level adview. Therefore, the only legal

12 Defendant’s Undisputed Facts state thatityii had administrativeemedies available to
him” in 2004 and in 2010. Facts {1 34-35. Defemdé#es to the Fleischman declaration, whi
states only that true and copghe relevant portions of Title 15 are attached. Exh. L, M.
While plaintiff “admits” facts 34 ad 35 in his opposition to defendanuindisputed facts, it is
clear from his opposition papers thet admits only that these were these regulations in plac

2004 and 2010, and does not admit that administratediesn@ere “available” in the legal sens
Accordingly, the court does not view the statetribat “administrative remedies were availablg”

as undisputed. See Ponder, 611 F.3d at 1150i¢tsburts are to “construe liberally motion
papers and pleadings filed by pro se inmatebs.a . avoid applying summary judgment rules
strictly”).
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guestion to be resolved is whether administeatemedies were effectively unavailable due to

improper screen outs. See Sapp wnhkiell, 623 F.3d 813, 822 (9th Cir. 2010).

7. Factual Dispute
a. Plaintiff's Version of Exhaustion Evidence

The majority of plaintiff's exhaustion evidea s related to establishing when plaintiff
had knowledge of the event that forms thsi®af his deliberate indifference claim and
explaining why he did ndtle an appeal until 201%3 ECF No. 33. Plaintiff alleges that in 2004,
he did not have knowledge that his rights had heaated and had no reason to suspect that |Dr.
Noriega had been deliberately indifferent te erious medical needgegding his ankle/foot
injury. Plaintiff was first put on notice that #8904 injury had been a fracture when he receiyed
the results of the x-rays taken on March 1, 2010wéi@r, at this time he did not know who was
responsible for the failure to diagnose his freetin 2004 or that the failure to diagnose the
fracture was due to delikage indifference.

After receiving the March 2010 x-ray results, plaintiff had a number of meetings with
his physician and learned that‘weould forever have a limp™ After he learned of this
information “somewhere in June of 201@/aintiff requestedhis medical file> Once he
received his medical file, plaintifivestigated and researched the file(During his investigation
of the file, he discovered Dr. Goller’'s reptmdm 2004, indicating that the x-ray taken in 2004
did not show the entire ankle/foand that injury in the area naible in the x-ray could not be

ruled out. Dr. Noriega had reviewed this répor2004. It was not uitplaintiff found Dr.

13 The exhibits attached to the complaint indi¢hg plaintiff asserts #t the first appeal he
submitted with respect to the instant actiors\wkaced in the appeal box on January 10, 2011
Plaintiff alleges that this appeaks never returned to him ohetwise responded to and plaint|ff
alleges that it was intentionally discarded osphaced._See Fleischman Declr. Exh. D at 21-22.
However, for reasons that will be discussed below, the court does not find this alleged
discrepancy to be material to the analysis.

14 1t is not clear from the record whetheaiptiff received the March 1, 2010 x-ray results on
March 1, 2010 or at some later date. Howeveapjears that he recei the results prior to
April 16, 2010 because his FAC indicates tham April 16, 2010 through May 15, 2010, his |
foot was put into a cast to alleviate fhein and reduce the swelling. ECF No. 9 at 12.

15 Pplaintiff does not indicate the specifiate that he request his medical file.

1% plaintiff provides no dates witlespect to these allegations.

15
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Goller’s report that plaintiff had knowledge tHat. Noriega failed tarder additional x-rays
despite his knowledge that plaintiff's injury ghit be more severe. Once plaintiff had this
knowledge, he filed his adminiative appeal. ECF No. 33.

Regarding the cancellation of his appeals, plaintiff asserts that when his initial appe
filed on February 26, 2011, the applicable regofes permitted inmates 30 calendar days fron
the date they first had knowledgetbé event that forms the basistloé appeal to file their initia
appeal. Plaintiff asserts thamder these regulations his appeal was timely. ECF No. 33.

With respect to defendant’s assertion thatpifficould have appealetthe cancellation of
his appeal at the third level mdview, plaintiff cites section 3084&)(and asserts that “the appe
of a cancellation is a separatgpeal.” ECF No. 31 at 5.

b. Defendant’s Version of Exhaustion Evidence

Defendant asserts that the first appeal plaintiff filed in this matter was the appeal da
February 26, 2011. Defendant asserts thahipis appeal was properly screened out as
untimely because the regulations in plac2004 permitted an appeal to be cancelled on
timeliness grounds if it was not filed within ®rking days of the event being appealed.

Defendant does not dispute (rammit) that folloving plaintiff's x-rays on March 1, 201(
plaintiff had a number of meetings with his phyaicand requested his medical file, in which |
discovered Dr. Goller’s report. Beer, defendant uses these facts to argue that plaintiff “adn
that plaintiff had knowledge “somewhere in Juwi€010” that his 2004 injury was a fracture.

Accordingly, defendant contentlsat even using this date, pi&ff's 2011 appeal was untimely

al wa:

—

al

ited

ne

nits”

because it was not filed within 3ys of the date he first had knowledge of the event that forms

the basis of his appeal.

8. Analysis

The court must determine whether pldirgixhausted his administrative remedies
regarding his claims prior to tltate he filed the complaint, arfchot, whether @intiff may be
excused from the pre-filing exhaustion reqment. See Sapp, 623 F.3d at 823—-24. In order
defeat defendants’ motion, plaintiff must demoaistithat there are tyugenuine and material

disputes over whether he actually exhaustedahlairemedies or as whether he should be
16
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excused from the exhaustion requirement.

Defendant’s undisputed evidence establishesplaattiff filed an initial grievance, two
letters contesting the cancellationha$ initial grievance, and aitt level appeal, all of which
were cancelled. “A cancellation . decision does not exhaust adisirative remedies.” Cal.
Code Regs. tit. 15, § 3084.1(b). Therefore, piffidid not properly exhaust his claim. See

Woodford v. Ngo, 548 U.S. 81 (2006) (exhaustiequires that the prisoner complete the

administrative review process in accordawth all applicable procedural rules).

Since defendant has met his initial burdéestablishing non-exhaustion, the burden
shifts to plaintiff to come forward with evidea showing that something in his particular case
made the existing administrative remedies unatbelto him._See Albino, 747 F.3d at 1172.
order to meet this burden, plafiichallenges the basis for the screen out of his appeals. Thg
propriety of the screen out matiébecause, if prison officials improperly screened out his ap
he could not properly complete the grievapoecess and administragivemedies would be
effectively unavailable. See Sapp, 623 F.3d at 822—P8)satisfy this exception to exhaustior
the prisoner must show: “(1) thiaé actually filed a grievance grievances that, if pursued
through all levels of administrative appeals, would have sufficed to exhaust the claim that
seeks to pursue in federal court, and (2) thabprddficials screened his grievance or grievand
for reasons inconsistent with or unsuppodiy applicable regulans.” 1d. at 823—-24.

With respect to the first prong, “[a] grievansuffices to exhauatclaim if it puts the
prison on adequate notice of fiblem for which the prisoneeeks redress.” Sapp, 623 F.3(
824. Plaintiff's grievances aked the prison to the naturelms complaint regarding Dr.

Noriega’s deliberate indifferencen his initial grievance, platiff explained his initial injury,

reproduced the text of Dr. Gotls 2004 report idicating that the x-ray taken in 2004 could not

exclude injury in the pdion of the foot not visible in the-ray, and alleged that Dr. Noriega

reviewed Dr. Goller’s report but acted improgdsly simply telling plaintiff that “everything

n

\1%4

peal,

=

es

] at

would be all right as soon astbwelling went down.” Plainti#xplains he experienced pain and

swelling in his left ankle for the next six ysaintil a 2010 x-ray revealed that his 2004 injury

was a fracture. Construed in tight most favorable to plaintifthese allegations were sufficie
17
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to alert the prison to the nature of plainsfEomplaint regarding the inadequate treatment
provided by Dr. Noriega. Plaifitis initial grievance therefore auld have sufficed to exhaust |
claim against Dr. Noriega. Furthermore, tl@rt notes that plaintifflid not stop pursuing his
administrative remedies after his initial appeabk cancelled. Rather, he continued attemptin
exhaust his administrative remedies by filing tetbers contesting the eellation of his first
grievance, as well as a third lexagdpeal. The first prong is satisfied.

Under the second prong of theavailability exception, platiff must show that his

is

=

j to

appeals were screened out for improper reas@ngor.reasons inconsistent with or unsupported

by applicable regulations. Sapp, 623 F.3d at 823—24.e$hence of plaintiff's argument is that

the appeals office erred in relying on the 2d@#e when they screened out his appeal.
Plaintiff's initial grievancewas filed on February 26, 2011. @regulations in effect on
February 26, 2011 provided, in relevant part, #rainmate “must submit the appeal within 30

calendar days of (1) the occence of the event or decisionifig appealed, or (2) upon first

having knowledge of the action decision being appealed . . Code Regs. tit. 15, § 3084.8(b)|.

Despite this provision, plaintif§ appeals were cancelled on the grounds that he “cannot apy
something that happened in 2004.” Howeverduse the regulations permitted the filing peri

to run from the date plaintifirst had knowledge of the actideing appealed, it was improper

for the appeals office to conclutteat plaintiff had to file i2004 simply because the event took

place in 2004. Plaintiff has come forward watvidence that he did not have knowledge of Dr}.

Noriega’s indifference in 2004 and did not g#ie requisite knowledge until 2010 when he

discovered Dr. Goller’s 2004 radiology reportedause plaintiff did not have knowledge in 20

peal

pd

04

of Dr. Noriega’s alleged acts of deliberatéifference, the reliance on the 2004 date as grounds

for cancellation is “unsupported by the applicable regulations.”

In an attempt to rebut plaintiff's evidenaefendant argues that plaintiff learned
“somewhere in June of 2010” thizie 2004 injury was a fractur@®ut defendant does not addre
plaintiff’'s assertion that at théitne he still did not have knoedige that Dr. Noriega’s deliberat
indifference caused the failure to diagnose thetéire. Moreover, even if defendant could

establish that plaintiff had kndedge of Dr. Noriega'’s delibeindifference in June of 2010,
18
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this would not affect the proprietf the screen out of plaintiff's grievances because they wef

not screened out on that basis. As discussedealplaintiff's grievane were screened out as
untimely because they were not filed in 2004, remtduse they were not filed within thirty days
of plaintiff's 2010 discovery of DiNoriega’s deliberate indifference.

In sum, plaintiff has brought forth evidence theat appeals were seweed out for reason
unsupported by the applicable regulations, wipiehmitted a grievance to run from the time
plaintiff first had knowledge of the conduct to béeged. It is clear from the arguments of the

parties that they dispute the date plaintifftfiiad knowledge of the conduct at issue. The col

finds that on this record, a reemble trier of fact could find &t plaintiff didnot have knowledge

of Dr. Noriega’s deliberate indifference 2004, making it improper for his appeals to be
cancelled on the grounds that he dad file in 2004. Thus, there genuine issue of material fa
as to whether administrative remedies wéfecéively unavailable sas to properly exhaust
plaintiff's appeal concerning DNoriega’s conduct. As a resutlefendant is not entitled to
summary judgment on this issue.

Finally, to the extent defendaaiteges that plaintiff was reqeid to appeal the third leve
cancellation of his appeal, defendaas failed to show that sueln appeal was required for
exhaustion purposes. Defendasserts that “a cancellation at the third level may itself be
appealed” and provides a citationsiection 3084.6(f), which statdsat “the application of the
rules provide in subsection 3084.6(c) to the cancelled appaaileble separately appealed.” §
3086.6(f) (emphasis added). However, the qulaieguage is permissivand defendant provide
no authority demonstratingaha third level cancellatiomust be appealed in order to satisfy th
exhaustion requirement. Furthermore, becaus# alkintiff's prior grievances were cancelled

on the grounds that they were fiit¢d in 2004, it is lilely that any appeal of the third level

cancellation would have been denied on the samangls. Thus, plaintiff's failure to appeal the

third level cancellation is excused because pudcftich an appeal would have been futile.

Ward v. Chavez, 678 F.3d 1042, 1045 (9th Cir.2012) (exhaustion requirement can be wai

where pursuing administrative remedies would be futile).

Because defendant did not establish that pfahdd available administrative remedies
19
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this action, plaintiff is excused from the exision requirement. Accairgly, the undersigned
recommends that defendant’s motion fomseary judgment on administrative exhaustion
grounds be denied.

Accordingly, IT IS HEREBY ORDERED that:

Defendant’s request for anidentiary hearing is denied.

It is further RECOMMENDED that:

Defendant’s motion for summary judgment (ECF No. 28) be denied.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court's calendar, no extensions of time wi
be granted. A copy of any objections filed with the cowhall also be served on all parties. T
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 9, 2015 ; -~
77 D &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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