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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LARRY HINES, No. 2:13-cv-0392 JAM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | NORIEGA, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
18 | U.S.C. 1983. Presently before the court ieddant Noriega’s motion for summary judgment
19 | ECF No. 46.
20 l. Factual and Procedural Background
21 This action proceeds on the first amended dampagainst defendant Dr. A. Noriega, the
22 | sole remaining defendant. The complaintgdiethat defendant Kega was deliberately
23 | indifferent to plaintiff's seriousnedical needs in relation to anpury plaintiff suffered in 2004
24 | while incarcerated at California State PrisontaB0. Specifically, plainti alleges that on April
25 | 11, 2004, he was injured while working at his jplthe prison laundry when a runaway laundry
26 | cart struck plaintiff's left ankle. ECF N8.at 10. On April 12, 2004, an x-ray was taken of
27 | plaintiff's left ankle. _Id. atLl1. Plaintiff alleges that defdant Dr. Noriega reviewed the
28 | radiology report and informed plaintiff that#re were no broken bones to be seen in the
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radiograph” and that ewghing would be fine once the sweljj in plaintiff’'s ankle went down.
Id. However, over the next six years, plaintidintinued to experiengein and swelling in his
foot. Id.

The complaint further alleges that in 201@Giptiff’'s then primary care physician orderg
x-rays of plaintiff's left foot, which allegedlsevealed that the injurglaintiff suffered in 2004
was a fracture. Id. at 7. Plaifis foot was put in a cast, argaintiff was informed that he
would have a permanent limp._Id. at 7, 12aimlff later discovered that the April 12, 2004
radiology report indicated thatghtiff's fifth metatarsal wasot visible in the 2004 x-ray, and
that the x-ray thereforenald not exclude injury at that locatio Id. at 11. Plaitiff asserts that
defendant Noriega acted with deliberate indiffieein failing to order additional x-rays and
failing to diagnose plaintiff's fraare, thereby causing plaintjkears of unnecessary pain and
suffering. 1d. at 7, 11, 13.

On May 14, 2014, defendant Noriega fileanotion for summary judgment on the
grounds that plaintiff failed to properly exhaasiministrative remedies prior to filing stitECF
No. 28. Plaintiff opposed the motion, asserting Heaéxhausted the administrative remedies
were available to hiri. ECF No. 33.

On March 9, 2015, the undersigned issfiedings and recommendations finding that
defendant failed to establish th@aintiff had administrative reedies available to him, and

recommending that defendant’s summary judgmestion be denied. ECF No. 37. The findir

and recommendations were adopted in full bydis&ict judge on June 10, 2015. ECF No. 39.

On June 19, 2015, defendant Noriega ansd/éie complaint, ECF No. 40, and the
parties proceeded to conduct discovery.

On February 18, 2016, defendant filed th&tamt motion for summary judgment. ECF

! Plaintiff's grievances had been screenedasutntimely on the groundsatithey were not filec
in 2004. See ECF No. 37 at 19.

2 Plaintiff asserted that feould not have filed a grievaaén 2004 because did not discover
defendant Noriega’s deliberate indifference IL2@il0 when he learned that he had previously
suffered a fracture and discovered the April 12, 2004 radiology report. See ECF No. 37 at
(summarizing plaintiff’'s exhaustion argument).
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No. 46. Plaintiff filed a response, ECF Ni®, and defendant fileal reply, ECF No. 49.

[l Motion for Summary Judgment

A. Defendant's Argument

Defendant Noriega argues that summadgjment is appropriate because he was not
deliberately indifferent to platiif's serious medical needs whée treated plaintiff on April 11,
2004. ECF No. 46-2 at 2. Specdily, defendant asgs that he provied plaintiff with
comprehensive medical care at the Triage ClmicApril 11, 2004 when he dressed plaintiff's
wound, prescribed pain medication, ordered x-cdydaintiff’'s lower left leg and ankle, and
directed plaintiff to follow up with the Annex Clmafter his x-rays wertaken. _Id. Defendant
asserts that plaintiff's April 122004 follow up visit was with DRallos in the Annex Clinic, not

with defendant, and that defendant did netew plaintiff’'s April 12, 2004 x-rays. Id.

Defendant asserts that he was not involved in plaintiff's follow up care and did not see plaintiff

again regarding his ankle injuryd. In support of his motiofor summary judgment, defendant

provides the declaration @fr. B. Barnett, who opines thatfdadant’s treatment of plaintiff on
April 11, 2004 was medically acceptable under the circumstances and that, in any event,
additional x-rays of plaintiff's footvould not have revealed the fract to plaintiff's distal fibula
visible in the 2010 x-ray. See ECF No. 46-7. In the alternative, defendaetdre is entitled t
qualified immunity. _Id.

B. Plaintiff's Argument

In opposition to defendant’s motion for summary judgment, plaintiff submitted a res
to defendant’s statement of undisputed faxt®iemorandum in opposition to defendant’s mot
for summary judgment, and plaintiff's own deeaon. ECF No. 49. At the outset, the court
notes that plaintiff has failed fde a separate statement ofliged facts, as required by Local
Rule 260(b). However, it is wellstablished that the pleadings obgse litigants are held to “leg

stringent standards than fornpéadings drafted by lawyersHaines v. Kerner, 404 U.S. 519,

520 (1972) (per curiam). Nevertheless, “[p]ro se litigants must follow the same rules of

procedure that govern other litigants.” King v. Atiyeh, 814 F.2d 565, 567 (9th Cir. 1987),

overruled on other grounds, Lacey v. Maric@pdy., 693 F.3d 896 (9th Cir. 2012) (en banc).
3
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However, the unrepresented prisoners’ choigadceed without counsel “is less than volunta
and they are subject to “the handicaps . . .ndete necessarily imposegon a litigant,” such as

“limited access to legal materials” as well asusces of proof.”_Jacobsen v. Filler, 790 F.2d

M

1362, 1364-65 & n.4 (9th Cir. 1986). Inmate litigantgréfiore, should not be held to a standard

of “strict literalness” with respect to theguarements of the summajudgment rule._Id.
The court is mindful of the Mth Circuit’'s more overarchingaution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by

pro se inmates and should avoid applying summadgment rules strictly.” Thomas v. Ponde

611 F.3d 1144, 1150 (9th Cir. 2010). Accordingly, thartconsiders #record before it in its
entirety despite plaintiff's failure to be in strict compliance with the applicable rules. Howe
only those assertions in the opposition whichehavidentiary support in the record will be
considered.

The court first notes that the contentionsfedh in plaintiff's oppogion differ slightly
from those contained in the amended compldimthis verified amended complaint, plaintiff
asserted that defendant knew or should have known, based on th&£2A@004 radiology repor
“that plaintiff's injury could not be discerndxy the single x-ray, and thairther x-rays were
recommended by the radiologist.” ECF No. 9at Plaintiff further aserted that defendant
knew or should have known, based on plaintiff’'s ongaomplaints of seveigain and swelling
“that plaintiff's injury might be more severe thha originally diagnosed.Id. Plaintiff asserted
that defendant’s failure to ordaurther x-rays and to diagnobkes injury constituted deliberate
indifference. See id. at 7, 13.

In his opposition to defendant’s summary judgmantion, plaintiff first clarifies that he
did not intend to allege that he met witHetedant on April 12, 2004 or that his post x-ray follg
up visit was with defendant. Raith plaintiff states that he &lieves he met with [defendant]
after the results of the April 12, 2004 x-rays wegported . . . but remains unsure of the exact
date.” ECF No. 49 at 8. Plaintiff then goes on to assert that defendaatieent of plaintiff on
April 11, 2004 was “cursory” rather than compreheasand that to the extent defendant faile

follow up on plaintiff's medical carelefendant was negligent. ka7, 9. Plainff asserts that
4
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defendant ignored plaintiff's obgtively serious medical needsda‘took no action to ensure or

establish that no more serious injuries weregebefore releasing ptdiff.” Id. at 10-11.

Plaintiff maintains that defendantstions caused plaintiff six yesaof pain and suffering, as we
as a permanent disability. Id. at 10-11.

. Leqgal Standards for Summary Judgment

Summary judgment is appropriate when theeving party “shows that there is no genuipe
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practift$he moving party initially bears the burder

of proving the absence of a genuine issue of natact.” In re Oracle Corp. Sec. Litig., 627

F.3d 376, 387 (9th Cir. 2010) (citing Celotexr@ov. Catrett, 477 U.S. 317, 323 (1986)). The

moving party may accomplish this by “citing to peutar parts of materials in the record,
including depositions, documents, electronicaltyedt information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or thattieerse party cannot produce admissible evidence to
support the fact.” Fed. R. Civ. P. 56(c)(1).

“Where the non-moving party bears the burdéproof at trial, the moving party need
only prove that there is an absence of evidéa&eipport the non-moving pgg's case.”_Oracle
Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).
Indeed, summary judgment should be entéiaiter adequate time for discovery and upon
motion, against a party who fails to make a simgvgufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of progf at
trial.” Celotex, 477 U.S. at 322. “[A] completaltae of proof concerning an essential element
of the nonmoving party’s case necedgaenders all other facts immai@.” 1d. at 323. In such
a circumstance, summary judgment should “be grasdddng as whatever fore the district
court demonstrates that thergfard for the entry of summanydgment, as set forth in Rule
56(c), is satisfied.”_Id.

If the moving party meets its initial respdnbty, the burden then shifts to the opposing
5
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party to establish that a genuissue as to any material fact adiyydoes exist._Matsushita Ele

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, B8G1986). In attentmg to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c). Moreover, “[a] Plaintiff's verifiscbmplaint may be considered as an affidavit i
opposition to summary judgment if it is based on personal knowledge and sets forth speci

admissible in evidence.” Lopez v. Smifi§3 F.3d 1122, 1132 n.14 (9th Cir. 2000) (en banc)

The opposing party must demonstrate that tbeifecontention is material, i.e., a fact

“that might affect the outcome of the surtder the governing law,” Anderson v. Liberty Lobby

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Serw, In Pacific Elec. Contractors Ass’'n, 809 F

626, 630 (9th Cir. 1987), and thaettispute is genuine, i.e., “tie@idence is such that a
reasonable jury could return a verdict for the nonmoving party,” Asote 447 U.S. at 248.

In the endeavor to establihe existence of a factual gdigte, the opposing party need n
establish a material issue of fact conclusivelitsrfavor. It is sufficient that “the claimed
factual dispute be shown to requa jury or judge to resolve tiparties’ differing versions of the

truth at trial.” T.W. Elec. Serv., 809 F.2d &80 (quoting First Nat'| Bank of Ariz. V. Cities

Serv. Co., 391 U.S. 253, 288-89 (1968). Thus;pepose of summary judgent is to pierce th
pleadings and to assess the proof in ordee¢onghether there is a genuine need for trial.”
Matsushita, 475 U.S. at 587 (citatiomdainternal quotation marks omitted).

“In evaluating the evidence to determine Wiggtthere is a genuine issue of fact, [the
court] draw(s] all inferences supported by thelerce in favor of the non-moving party.” Wal

v. Central Costa Cnty. Transit Auth., 653 F.3d 9% (9th Cir. 2011) (citation omitted). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. _See Richards v. Niets€reight Lines, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to

® Plaintiff filed a verified complaint in this cas&CF No. 9.
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demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to the matéaictls.” Matsushita, 475 U.S. at 586 (citations

omitted). “Where the record taken as a whole caoldead a rational trier of fact to find for the

non-moving party, there is no ‘gaine issue for trial.”” _ldat 587 (quoting First Nat'l Bank, 39!

U.S. at 289).

V. Legal Standards Governing Eighth Amendment Claims

In order to state a 81983 claim for \@atbn of the Eighth Amendment based on
inadequate medical care, plaintiff “must alleggs or omissions sufficilg harmful to evidence

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendant possessed a sufficiently culpatdeesdf mind._Wilson VSeiter, 501 U.S. 294, 298-9

(1991); McKinney v. Anderson, 959 F.2d 853, 854 ©ith 1992). The requisite state of mind

for a medical claim is “deliberate indifferencedudson v. McMillian, 503 LS. 1, 5 (1992).

“A ‘serious’ medical need exists if the failut@treat a prisoner’'sondition could result in]
further significant injury othe ‘unnecessary and wanton iafion of pain.” McGuckin v.

Smith, 974 F.2d 1050, 1059 (9th Cir. 1992) (quotinteles 429 U.S. at 104), overruled on oth

grounds WMX Technologies v. Miller, 104 F.3d 113&(€ir. 1997) (en banc). Examples of a

serious medical need include tg existence of an injury that a reasonable doctor or patient
would find important and worthy of commenttogatment; the presenoéa medical condition
that significantly affects amdividual’s daily activities; othe existencef chronic and

substantial pain.”_Id. a@059-60 (citing Wood v. Housewtit, 900 F.2d 1332, 1337-41 (9th Ci

1990) (citing cases); Hunt v. Denfaépt., 865 F.2d 198, 200-01 (9th Cir. 1989)).

In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferenc@/’hile poor medical treatment will at a certe
point rise to the level of consitional violation, mere malpracg@¢cor even gross negligence, dq
not suffice.” "Wood, 900 F.2d at 1334. Even cietklessness (failure &t in the face of an
unjustifiably high risk of harm wibh is so obvious that it shoulge known) is insufficient to

establish an Eighth Amendmenblation. Farmer, 511 U.S. at 8&7/.5. It is not enough that
7
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reasonable person would have known of thearsthat a defendant should have known of the

risk. Toguchi v. Chung, 391 F.3d 1051, 1057 (9th Cir. 2004). Rather, deliberate indifference is

established only where the defendsutdjectively “knows of and disregards an excessive risk to
inmate health and safety.” Id. (citationdainternal quotation marks omitted). Deliberate
indifference can be establishtay showing (a) a purposeful act failure to respond to a
prisoner’s pain or possible medical need andhénin caused by the indifference. Jett v. Penner,
439 F.3d 1091, 1096 (9th Cir. 2006) (citation omitted).

A physician need not fail to treah inmate altogether inder to violate that inmate's

Eighth Amendment rights. Ortiz v. City bhperial, 884 F.2d 1312, 1314 (9th Cir.1989). A

failure tocompetently treat a serious medical condition, eviesome treatment is prescribed, may
constitute deliberate indifference in a particwase. _Id. However, “[a] difference of opinion
between an inmate and prison medical persbrior between medic@rofessionals—regarding
appropriate medical diagnosisdatreatment are not enough to bsth a deliberate indifference

claim. Sanchez v. Vild, 891 F.2d 240, 242 (Gih 1989); Toguchi, 391 F.3d at 1058. To

establish a difference of opiniorseis to the level of deliberatedifference, plaintiff “must show
that the course of treamt the doctors chose was medically unacceptable under the

circumstances.”_Jackson v. Mcintosh, 90 F.3d 33@, (9th Cir. 1996). Furthermore, in cases

involving complex medical issu@ghere plaintiff contests thgpe of treatment he received,
expert opinion will almost always be necesdargstablish the necessary level of deliberate

indifference. _Hutchinson v. United Stat888 F.2d 390 (9th Cir.1988).

V. Undisputed M¢erial Facts

The court finds the following fact to be undisputed:

e At all times relevant to the complaint, pi&iff was in an inmate in the custody of the
California Department of Corrections aRehabilitation (“*CDCR”) and was housed at
California State Prison-Solano (“CSP-SOL") in Vacaville, California. Defendant’s
Statement of Undisputed Fact®8UF”) (ECF No. 46-3) at 1 8.

* Where, as here, defendarit/adisputed Facts are supportedthg submitted evidence, and not
seriously contested by plaintithe court cites only to the rei@nt paragraph of defendant’s
Undisputed Facts.
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e Plaintiff’'s amended complaint allegesthe was injured on April 11, 2004, when a
laundry cart being pushed by another inmatecktplaintiff on his left ankle. DSUF § 1

e Defendant Noriega was a licensed medicataoand was previously employed by CD(
as a physician and surgeon at CSP-SOL. D$WE-2. Defendant Niega retired as of
June 2009. DSUF 1 7.

A. 2004 Events
e In April 2004, defendant Noriega was aggd to the Triage Clinic. DSUF { 3.

e The Triage Clinic sees inmates with acuferiies and medical emergencies. DSUF
The Triage Clinic functions like an emerggmoom of a hospital in that it provides
inmates with immediate and urgent care oaly otherwise refers inmates to immedia
outside care, the prison infirmary, or t@tbrison Annex Clinic for follow up and/or
primary care. DSUF | 5.

e On April 11, 2004, plaintiff saw defendant Noriegiahe Triage Clinic on an urgent bas

due to a work-related injury inis ankle/lower leg. DSUF | 14.

e Plaintiff complained to defendant Noriega ofrpm his lower left leg/ankle. DSUF 1 14
Defendant declares that plafhdid not complain of foot pain on April 11, 2004 or on 3
other day’. Declaration of Dr. ANoriega (“Noriega Decl.”) (EF No. 46-5) at 3, 1 6.

e Defendant Noriega conducted a physicaraination of plaintiff. DSUF { 16.

e The interdisciplinary progresstes from the April 11, 2004 sit indicate that plaintiff
complained of pain in his lower left legdde, that plaintiff had an abrasion and a
superficial laceration on his lower left lead that plaintiff's lower leg was intact.
Noriega Decl. at 3, 1 5.

e During the April 11, 2004 visit, defendant ggMaintiff a tetanusoxoid injection to
prevent tetanus, applied aedsing to plaintiff's woun8,and ordered a dressing change
and wound care every two days for ten days to prevent infection. DSUF 1 17, 19-
ECF No. 49 at 3. Defendant also prescribtdrin for pain three times a day for five

® Plaintiff initially appears to admit that he did not complain of foot pain on April 11, 2004,
argues that whether he complaireddeg/ankle pain versus footipas immaterial because it we
defendant’s duty as a doctordetermine the source of plaintiff's pain. See ECF No. 49 at 3
However, plaintiff later statesdhhe “denies that haid not also [complain of] foot pain” when
he saw defendant on April 11, 2004. See id. at 9.

® |tis not clear whether the dressing was apiptigeplaintiff's abrasioror laceration, or to the
ankle itself. Plaintiff admits that a dressiwgs applied, but purporte dispute whether the
dressing was applied to plaintgf“injury.” See ECF No. 49 at 3. However, because the par
appear to agree that defendapplied a dressing to plaintiffleft ankle area, where plaintiff
apparently had an abrasion daderation, the undersigned findsindisputed that defendant
applied a dressing to plaintiff's wound.
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days and issued a three-day-ia order. DSUF {{ 21-22.

Defendant ordered an x-ray hintiff's left lower leg andankle, and issued orders for
plaintiff to follow up in the Annex Clinic once ¢hx-ray of his left akle and lower left leg
were completed. Noriega Decl. at 4, { 7; ECF No. 49 a88e also id. at 15.

On April 12, 2004, an x-ray of plaintiff's letinkle was taken, pursuant to defendant
Noriega’s April 11, 2004 orders. DSUF { 31.

The April 12, 2004 radiology report interpretiptaintiff's x-ray, signe by radiologist Dr
Goller, states as follows:

ORDERING M.D./OTHER: Noriega

TYPE OF X-RAY: Left ankle
DATE OF X-RAY: 4-12-04
INDICATION: Injury, pain.

FINDINGS: An acute osseous injury is identiffed. The
visualized osseous structures anéact. The base of the fifth
metatarsal is not included in thediagraphs. Injunat this location
cannot be excluded. Iféhe is a clinical concarfor an injury at the
base of the fifth metatarsaf@ot series should be obtained.

IMPRESSION: No acute osseous injury is identified.

ECF No. 46-5 Exh. D at 15.

On April 12, 2004, plaintiff saw DiTesie R. Rallos for a post x-ray follow up visit with
the Annex Clinic. DSUF { 34.

O

Dr. Rallos ordered a dressing change, Epstinastopical analgesic twice per day for 3

days, and Motrin (800 mg twice per day with food for 30 days). Noriega Decl. at 1| 14-

15.

Dr. Rallos’ notes indicate thab fracture was found in the x-ray image of plaintiff's left
ankle. 1d. at § 14; id. Exh. A at 9; Declaoatof B. Barnett (“Barnett Decl.”) (ECF No.
46-7) at 1 8.

Because defendant Noriega was assigned tériage Clinic in April 2004, he would nog
have seen plaintiff for his post x-ray follow-up visit. DSUF § 29.

" While defendant states that trelered “x-rays” of plaintiff's |& ankle/lower leg area, plaintiff
asserts that only “a single x-ray of the ankle lameer foot” was ordered. See ECF No. 49 at 3.
8 As will be explained further, it appears that flist sentence of Dr. Goller’s report may cont
a typographical error regarding whether or @motacute osseous injury was identified.

ain
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Defendant Noriega was not plaintiff's pramy care physician on or around April 11, 20
or anytime thereafter.Noriega Decl. at { 11.

Defendant Noriega declaresatthe did not review th&pril 12, 2004 radiology report to
interpret the report or assign any followegre as a result of the radiology rep8rt.
Noriega Decl. at { 13. Defendant declahed he reviewed thapril 12, 2004 report for
the first time as part dhe instant litigation._Id.

Defendant declares that, except for éx@amination on April 11, 2004, he did not see
plaintiff again concerningrgy ankle injury or otherandition related to his lower
extremities:* Noriega Decl. at | 17.

Defendant Noriega declares the$ physician’s orders werssued in a good faith effort
to determine the extent of plaintiff's injuriesd to alleviate hipain and discomfort.
Noriega Decl. § 19.

B. 2010 Events

On February 10, 2010, Dr. Pfile ordered x-rayplafntiff's left foot and left ankle. The
x-rays were taken on March2010. _See ECF No. 46-7 at 17, 19.

The radiology report interpreting the Marchi2D10 x-rays of plaitiff's “left foot, 3
views,” signed by radiologt Dr. Goller, states:

CLINICAL HISTORY: Pain.
COMPARISON:01/31/2008.

FINDINGS: Mild degenerative changes are present. No fracture or
dislocation is seen.

IMPRESSION:
1. Mild osteoarthritis.

2. No acute osseous injury.

ECF No. 46-7 Exh. P at 17.

° Plaintiff initially purports to dispute whethdefendant Noriega was plaintiff's primary care
physician in April 2004._See ECF N49 at 10. However, plaintifater clarifies that by alleging
defendant was his “primary care physician, nmeant that defendant was the first doctor to
examine plaintiff with respedo the injuries plaintiff susined on April 11, 2004. See id.

19 while plaintiff alleged in his verified contgint that defendant reviewed the April 12, 2004
radiology report, plaintiff does nafppear to have personal knowledge of this fact. However
will become clear, othdacts alleged by plaintiff suggest ttdgfendant may have reviewed the

1 plaintiff asserts thdte met with defendant at some maafter April 12, 2004 and complaine
to him of severe pain._See ECF No. 9 at 11.

11
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The March 1, 2010 x-ray of plaintiff's left fodlid not reveal a fracture in any part of
plaintiff's foot, including the fifthmetatarsal. Barnett Decl. at 9.

The radiology report interpreting the Marchi2D10 x-rays of plaitiff's “left ankle, 3
views,” signed by radiologt Dr. Goller, states:

CLINICAL HISTORY: Pain.

FINDINGS: An old, well-healed #&cture of the distal fibular
diaphysis is presentMild degenerative chayes are present within
the ankle. No acute fractior dislocation is seen.

IMPRESSION:

1. Old, well-healed fracturef the distal fibula.

2. Mild osteoarthritis.
ECF No. 46-7 Exh. P at 17.

C. Review of Plaintiff’'s 2004 and 2010 X-Rays

Dr. B. Barnett is employed by California Cectional Health Care Services as Chief
Medical Officer for the Receives Office of Legal Affairs. Barnett Decl. at § 1. Dr.
Barnett reviewed plaintiff’s medical recartb determine whether the fracture in
plaintiff's distal fibula slould have been diagnosed on April 12, 2004. See id. T 3.

Dr. Barnett opines that the April 12, 2004 repodicates a negative x-ray result, even
though the first sentence of the report states‘iraticute osseous injury is identified.”
Dr. Barnett explains that when a fracturedsntified in an x-rg, the radiology report wil
indicate the location of thedcture. Barnett Decl. at § 8ecause the report does not
identify the location of any fracture, andetreport concludes byading that “no acute
osseous injury is identified,” it is Dr. Baett’s opinion that the April 12, 2004 radiology
report indicates a negative x-ray, meanirgg there was no fracture found in the x-ray
image. _Id.

Dr. Barnett declares that further imagingtu fifth metatarsal would not have revealec
any fracture to the fibula sintlee metatarsals and fibula are completely separate par
the human skeletal structure. Barnett Decfl &t Specifically, the fibula is a small bon
of the lower leg, while metatarsals are theefbones which connect the phalanges to t
remainder of the foot. DSUF { 36.

Dr. Barnett opines that “[b]ecause the Ag2, 2004 radiology report indicates negativs
findings for the x ray examination of the leftkés it is most likely that the fracture to

[plaintiff's] fibula occurred sometime after April 11, 2004 and when ssehih 2010.”
Barnett Decl. at 1 10.

However, Dr. Barnett declares that it “is pitde that [plaintiff] sustained a hairline
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fracture on April 11, 2004 which was noti@ent on the April 12, 2004 x rays but only
became available upon healing.” Id. at  11. Earnett explains that this is because
“[h]ealing creates a thickening of bone ancctaation that often makes an inapparent
hairline fracture visible weeks aftdre occurrence of an injury.”_lId.

e According to Dr. Barnett, the March 1, 2010ay of plaintiff's ankle “did not indicate
any malunion, misalignment, or othemgplication from the fracture.”_ld.

e Based on his review of the medical recotus,training and expence, and pertinent
medical literature, it is DBarnett’'s professional medicapinion that defendant Noriega
provided plaintiff with appopriate, safe, and proper cieal care on April 11, 2004, and
that the care provided was consisteithwommunity standards for best medical
practice’? Barnett Decl. at 5.

VI. Plaintiff’'s Evidence

In his verified amended complaint, plaintifeges that, at sonmint after his April 12,
2004 x-ray was taken, he complained to defentamtega “that he was in severe pain and
believed that his foot was broken.” See B@GF- 9 at 11. “[O]n each occasion, [defendant
Noriega] responded by informing plaintiff thattie were no broken bones to be seen in the
radiograph, and that evehyng would be alright just as soontas swelling in his left ankle wer
down.” 1d. Plaintiff alleges tt he was “forced to hop out défendant Noriega’s office in
excruciating pain and throbbimtiscomfort, trusting in” defendastdiagnosis of plaintiff's
injuries. Id.

Plaintiff alleges that over the next six ygane experienced “intermittent and severe
swelling of his foot, excruciatingain, and sometimes relentless suffg.” ECF No. 9 at 11. In
February 2010, plaintiff's then primary care puet, Dr. Pfile, “agreetb order x-rays of
plaintiff's left ankle” in responsto plaintiff's “incessant complaing of persistent pain.”_Id.
The x-rays were taken by Dr. Goller on March 1, 2t10d.

Plaintiff alleges that from April 16, 2010 ttwgh May 15, 2010, plaintiff's left foot “was

put into a cast by [a podiatrist, Dr. Smith], in artkealleviate the paiand reduce the swelling in

12 Because the records do not reflect thatmtidat saw plaintiff for a post x-ray follow up visit
on April 12, 2004, Dr. Barnett was unable to reraleiopinion as to whether defendant provid
plaintiff with appropriate medical caedter April 11, 2004._See Barnett Decl. { 6.

13 The results of the March 1, 2010 xsare detailed above. See infra.
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plaintiff's ankle.”™ 1d. at 12. Plaintiff alleges that he svat some point informed that he “wou
forever have a limp and that as he got pltiee condition would wsen.” Id. at 7.

VII.  Discussion

It is undisputed that, at alhties relevant to this action, péiff's pain in his left ankle
and/or left foot was a serionsedical need within the meaning of the Eighth Amendment. S¢
McGuckin, 974 F.2d at 1059-60. At issue isetiter defendant Noriega was deliberately
indifferent to plaintiff's serious medical need when he treatathipif following plaintiff's April
11, 2004 injury and failed to order additiomalays of plaintiff's ankle and foot.

Plaintiff appears to assdltat (1) the treatment defendant provided on April 11, 2004
inadequate; (2) defendant should have orderddiadal x-rays once he reviewed the April 12,
2004 radiology report; and (3) defendant shoukkh@rdered additional says after plaintiff
continued to complain of pain and swellinghis ankle and/or foot. The court addresses eacl
argument in turn.

A. April 11, 2004 Examination and Treatment

Defendant’s evidence establishes that whdandant saw plaintiff in the Triage Clinic ¢
April 11, 2004, defendant examined plaintggve him a tetanus shot, dressed his wound,
prescribed pain medication, ordered an x-raglaintiff's left ankle,and ordered follow up care
with the Annex Clinic after plaintiff's x-rays we taken. Defendant deces that he provided
treatment in a good faith effort to determine the mix¢d plaintiff's injuries and to alleviate his
pain and discomfort, and defendant’s treatmewgisions are supported bye declaration of Dr.
Barnett, who declares that in his professianatlical opinion, the care provided by defendant
April 11, 2004 was medically acceptable under the circumstances and consistent with con
standards for best medical practice. The condsfithat defendant has met his initial burden @
demonstrating an absence of @nde to support plaintiff's claitihat defendant was deliberate

indifferent to plaintiff's seriousnedical needs on April 11, 200Accordingly, the burden shifts

14" Although plaintiff does not provideny medical records in suppaoitthis statement, plaintiff
has personal knowledge of whetlhés foot was put into a cast.
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to plaintiff as the non-moving parto establish that a “genuine issue as to any material fact
actually does exist.”

Plaintiff asserts that defenulzs examination was “cursory at best” and that the treatn

provided was akin to what might be providedaahild who scraped [his] knee on a rusty nail."

ECF No. 49 at 9. However, to the extent piffimisserts that defendashould have conducted
more thorough medical examination or ordeadditional x-rays at that time, plaintiff's
disagreement with defendant’s chosen courgeeatment is insufficient to support a claim of
deliberate indifference. See Sanchez, 891 &t2d12. Plaintiff has brought forth no evidence
suggesting that the treatment providgddefendant on April 11, 2004 was medically
unacceptable under the circumstances. _See Jackson, 90 F.3d at 332. Because there is
evidence defendant acted with deliberate indiffeeawhen he examined and treated plaintiff ¢
April 11, 2004, defendant is entitled to summary judgment on this claim.

B. April 12, 2004 Radiology Report

The evidence establishes that an x-ray ainpiff's left ankle wa taken by Dr. Goller on
April 12, 2004. Before addressiptpintiff’'s argument, the coufirst considers the apparent
contradiction in the April 12, 2004 radiology repmgarding whether a fragte or other injury
was identified in the x-ray. While the first sentence of the report statesctite osseous injury
is identified,” the “impression” at theonclusion of the report states thab‘acute osseous injur
is identified.” See ECF No. 46-5 Exh. D at 15 (emphasis added). In light of Dr. Barnett's
explanation that a radiology report will indicate tbeation of a fracture if a fracture is identifie
the report’s failure to identify the location afiy fracture, the “im@ssion” stating that no
osseous injury is identified, and Dr. Rallostay follow up notes indicating that the x-ray was
negative, the undersigned finds that the onlyaeakle interpretation ddr. Goller’s report is
that no fracture was identified the April 12, 2004 x-ray. Plaiiff does not appear to argue
otherwise.

Plaintiff argues that the April 12, 2004 repttdcommended” additional x-rays and tha
defendant acted with deliberate indifference bynig.to order additionak-rays after reviewing

the report. At the outset, the court notes thatparties dispute vether defendant Noriega
15
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reviewed the April 12, 2004 radady report. Defendant decées that aside from treating

plaintiff at the Triage Clinic on April 11, 2004, ke not see plaintiff agaiconcerning his anklg¢

injury and did not review the Apri2, 2004 report interpreting the x-ray of plaintiff's left ankle.

However, on summary judgment, the court must tekgue plaintiff's dégation that, at some
point after April 12, 2004, plaintiffnet with defendant Noriega, who assured plaintiff that the
were no broken bones visibletime radiograph and that “everytg would be alright” once the
swelling in plaintiff's ankle went dowf. ECF No. 9 at 11. Consied in plaintiff's favor,
defendant’'s comment regardingettadiograph gives rise togleasonable inference that
defendant reviewed plaintif’ April 12, 2004 radiology report amehs aware of its contents.

The April 12, 2004 report interpreting plaintiff's x-ray indicatleat the fifth metatarsal i
not visible in the x-raythat injury at that location could nbe excluded; and that further x-rays
should be ordered if there was a idal concern for an injury at éhbase of the fifth metatarsal.
To the extent plaintiff assertisat defendant acted with deliage indifference by not ordering
additional x-rays of plaintiff's foot after heviewed the April 12, 2004 report, plaintiff's
argument is premised on his implicit assumption #dalitional x-rays of plaintiff's foot would
have revealed the fracture to plaintiff's didibula discovered in 2010. However, defendant’s
evidence establishes that an x-ray of the fifth taesal would not have realed a fracture to the
distal fibula, as the metatarsals and fibula arapietely separate parts of the human skeletal
structure. Defendant’s assertithat imaging of the fifth met@rsal would have no bearing on
plaintiff's fractured disal fibula is further supported by tifect that it was the 2010 x-ray of
plaintiff's ankle, and not the x-ragf plaintiff's foot, that later reealed the fracture to plaintiff's
distal fibula.

Furthermore, while plaintifasserts that Dr. Goller’spert “recommended” additional x-

> In his declaration, plaintiffx@lains that he “believes that heet with Dr. Noriega concerning
the facts alleged in the Amended Complainteafpril 11, 2004, but is uncertain of the exact
date. ECF No. 49 at 12. To the extent defendaserts that plairitis statement should be
disregarded because it was made on informati@hbelief, ECF No. 50-1 at 1-2, defendant’s
objection is overruled. In any caske court relies here on the gl&ions contained in plaintiff’s
verified amended complaint, ECFON9, not plaintiff's declaration.
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rays, the report states only tlaatoot series was recommendgthere was a clinical concern fof

injury at the base of the fiftmetatarsal. Plaintiff has no evidence to suggest that he ever
sustained an injury at the basiethe fifth metatarsal. Thus, even assuming that defendant
Noriega reviewed the April 12, 2004 radiology reortd was aware that tfith metatarsal was
not visible in the single x-ray image, therengsevidence to suggest that defendant acted with
deliberate indifference by failing tarder an x-ray of plaintiff'sdot, as such an x-ray would nof
have revealed a fracture to plafif's distal fibula. Moreover, tadhe extent plaintiff disagrees
with defendant’s decision not to order an x-odylaintiff's foot, plaintiff has no evidence to
suggest that defendant’s failueorder a foot series wasedically unacceptable under the
circumstances. See Jackson, 90 F.3d at 332.

Because there is no evidence that defendant acted with deliberate indifference by f
order additional x-rays of plaifitis left foot in order to obtainmaging of the fifth metatarsal,
defendant is entitled to sunamy judgment on this claim.

C. Plaintiff's Complaints of Ongoing Pain

Plaintiff asserts that aftéine initial x-ray of his lefankle was taken on April 12, 2004,
plaintiff complained to defendant Noriega thatvees in “severe pain and believed that his fog
was broken.” ECF No. 9 at 11. Plaintiff agsehat defendant kmeor should have known,
based on plaintiff's complaints ohgoing pain, that plaintiff's in)y might be more severe thar
initially believed, and that defielant acted with deliberate indifemnce when he failed to order
additional x-rays. While defendant maintainatthe did not see platiff again concerning
plaintiff's April 11, 2004 injury, thecourt must take as true plaiffis allegation that he informec
defendant Noriega of his ongoing pain.

The evidence establishes that the March 1, 20y of plaintiff's left ankle, taken in
three views, revealed an old, ieealed fracture of plaintiff's distal fibula. Presumably,
plaintiff's argument is that iflefendant had ordered additional ysaf plaintiff's left ankle in

200418 the fracture to his distalfilla would have been discoveraad treated at an earlier date

16" Although it is not entirely elar, it appears that in 2004 dedfiant Noriega ordered a single x{

(continued...)
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sparing plaintiff years of pain and suffering. Targument assumes that the fracture to the d
fibula occurred on April 11, 2004.

Dr. Barnett opines that because the fracturetsvisible in the April 12, 2004 x-ray, it ig
most likely that the fractur® plaintiff’s fibula occurred sometime after April 11, 2004.
However, Dr. Barnett acknowledges the possibthiyt plaintiff sustained a hairline fracture on
April 11, 2004 which was not evident on the April 12, 2004 x-ray, but only became availab
upon healing. The undersigned finds that exssuiaing that the fracture visible in the 2010 x
ray existed in 2004 and that additional x-rays afrlff's ankle in 2004 would have revealed t
fracture, plaintiff has failed to support his clatinat defendant acted witteliberate indifference
by not ordering additional x-rays when plaintiff complained of ongoing pain.

Plaintiff essentially asserts, based on DileRf decision to ordex-rays of plaintiff's
ankle in three views in 2010 inggonse to plaintiff's complaintd pain, that defendant Noriega
acted with deliberate indifference by failing totth@ same in 2004. The fact that Dr. Pfile
decided to order additional xy= of plaintiff's ankle while diendant Noriega did not amounts
no more than a difference of opinion betweenliced professionals regding the appropriate
course of treatment. A difference of opinibetween medical prafsionals regarding the
appropriate course of treatment is not enougdstablish a deliberate indifference claim. See
Sanchez, 891 F.2d at 242; Toguchi, 391 F.3d at 1068rder to establish that a difference of
medical opinion rises to the level of deliberate fiedence, plaintiff musshow that defendant’s
actions were medically unacceptable under thrumstances. See Jackson, 90 F.3d at 332.
Plaintiff has no such evidence. Even assuming that defendant was negligent in failing to g

additional x-rays of plaintif§ ankle in response to plaiffis complaints, negligence or

malpractice does not violate the Eighth Ameedin See Estelle, 429 U.S. at 105—-06; Toguchi,

391 F.3d at 1059.

Because there is no evidence that defendant acted with deliberate indifference by f

ray of plaintiff's left anklewhile in 2010 Dr. Pfile ordered ttgame x-ray in three views.
Construing the facts in plaintiff’favor, the court assumes for the purposes of this motion th;
defendant Noriega ordered only a singdy of plaintiff's ankle in 2004.

18
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order further x-rays of plaintif§ left ankle, defendant is entitled to summary judgment on thi
claim.

VIIl.  Conclusion

Plaintiff's allegations against defendant M@ amount to no motkan a difference of
opinion as to how best to trdas ankle and/or foot pain. €hundersigned therefore recommer
that defendant’s motion for summary judgment be granted and judgment be entered for
defendant. Because the court finds theremeagiolation of plaintiff's Eighth Amendment
rights, it declines to address dediant’s qualified immunity argument.

IX. Summary

It is recommended that defendant Noriegaotion for summary judgment be granted.

Plaintiff's complaint that defendant Noriegaléa to order additional x-rays amounts to a

difference of opinion regarding appropriate mediostment, and is not deliberate indifference.

Even if defendant was negligent, neglge is not deliberate indifference.
CONCLUSION

In accordance with the above, IT IS HERERECOMMEDED that defendant’s motion
for summary judgment (ECF No. 46) be grarfmdhe reasons set forth above and judgment
entered for defendant.

These findings and recommendations are suediti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 636(lp) Within twenty-one day
after being served with these findings aadommendations, any party may file written
objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court's calendar, no extensions of time wi
be granted. A copy of any objections filed with the cowhall also be served on all parties. T
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: August 18, 2016 ' s
m’p——— 4014—4!—

ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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