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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

HENRY A. JONES, No. 2:13-cv-0451 WBS AC P
Plaintiff,
V. ORDER

P. KUPPINGER, et al.,

Defendants.

Plaintiff is a state prisoner proceeding pr@sed in forma pauperis in this civil rights
action filed pursuant to 42 U.S.C. § 1983. Tduson proceeds on plaintiff's Second Amende
Complaint, ECF No. 30, on the followingdhith Amendment claims against defendants
Kuppinger and Moore: (1) agatrdefendant Kuppinger, for delikse indifference to plaintiff's
serious medical needs and excessive fome;(2) against defendant Moore for deliberate

indifference to plaintiff’'s seriousedical needs and failure toopect plaintiff from excessive

c.52

force. See ECF No. 46. A Discovery andh&tuling Order issued on March 13, 2015, setting a

discovery deadline of July 17, 2015, and an October 16, 2015 deadline for filing dispositiv
motions. _See ECF No. 49.

Presently pending is plaintiff's motion to coetliscovery and requeir sanctions, fileg
May 18, 2015. ECF No. 50. Defendants oppose thteomas prematurely filed and moot. EQ

No. 51. For the reasons that followaipitiff's motion is denied as moot.
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When plaintiff filed his discovery motion on May 14, 201%e had received no respons
from defendants to his discovery requests, spadly: Plaintiff's Interrogatories to Defendant
Kuppinger, Set One, Nos. 1-7 (Pl. Ex. A); Pldfi# Interrogatories tdefendant Moore, Set
One, Nos. 1-8 (PI. Ex. B); Plaintiff's FirRequest for Production of Documents to Defendant
Kuppinger (Pl. Ex. C); Plaintiff’'s First Requdst Production of Documents to Defendant Mo
(Pl. Ex. D).

es

bre

Responses to written discovery requestsismadhtion are due within 45 days after service

of the requests. _See ECF No. 49 at 4. Plaintiff avers that he serveaf dazlabove requests @
the same date, March 27, 2105. ECF No. 50 &eview of the requests indicates that on Ma
27, 2015, plaintiff dated and signedch request and/or the resfive certificag¢ of service.

Normally, this date would contirithe “service date” of plaintif6 requests. See n.1, supra. Sg

construed, responses were due within 45 days,three additional ¢a for responding to

n

rch

matters served by mdilpr by May 14, 2015. Defendants served their responses by mail one day

later, on May 15, 2105.

However, defendants asseratlheir responses were not giele when plaintiff filed his
motion on May 14, 2015. Defendants rely on thevViserdates” writtenad initialed by prison
officials on the backs of the envelopes contaimiaintiff’'s discovery regasts. Title 15, sectior
3142, California Code of Regulations, sets fdinl procedures for processing an inmate’s
outgoing confidential mail. An inmate must present to designated stafitents of his mail in
an unsealed envelope for inspenti “If no prohibited material idiscovered, the contents shal

be returned to the envelope and sealed. Shaiff place their signaturbadge number and date

across the sealed area on the back of the enve&ip#.shall then deposit the confidential mail

! The filing dates referenced herein are dase the prison mailbox rule, pursuant to which a
document is deemed served or filed on thie dgprisoner signs the document and gives it to
prison officials for mailing._See Houstonhack, 487 U.S. 266 (1988) (establishing prison
mailbox rule);_Campbell v. Henry, 614 F.3d 102659 (9th Cir. 2010) (applying the mailbox
rule to both state and federalrigjs by incarcerated inmates).

2 See ECF No. 50 at 7-8 (Pl. Ex. A); ECF 1§6.at 12, 15 (PI. Ex. B); ECF No. 50 at 18-9 (P!
Ex. C); ECF No. 50 at 22 (PI. Ex. D).

% See Fed. R. Civ. P. 6(d) (adding three dayss$pond to matters served, inter alia, by mail).
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in the appropriate depository.” 15 C.C.R. § 3142(d).

In the instant case, the envelope contaitiegdiscovery requests directed to defendar
Moore was signed and dated by a correctioffadial on March 31, 2015, while the envelope
containing the discovery requsstirected to defendant Kuppinger was signed and dated by
correctional official on April 1, 2015. See EGI6. 51 at 14, 19-20. Relying on these dates,
defendant Moore’s responses were due by M&y2015, while defendant Kuppinger’s respon
were due by May 19, 2015. So construeden@ants’ responses served May 15, 2015 were
timely.

There is some authority for defendants’ reliance on the dates provided by prison off
on the envelopes containing plaintiff's discoveeguests. See e.g., Ford v. Soto, 2013 WL
4039803, *1 n.2 (C.D. Cal. 2013) (relying on “the datéten and initialed by a prison official
on the back of the envelope camming the Petition” as the consttive filing date for purposes ¢

the mailbox rule); Gleghorn v. Chappell, 2012 WL 5058736,*5 n.7 (C.D. Cal. 2012) (same

also Mitchell v. Janda, 2014 WL 502629, *4 (G3D. Cal. 2014) (concluding that the petition

would be untimely filed even if the court diggl this construction athe mailbox rule).

Nevertheless, regardless whether this tooinstrues defendants’ responses as timely
served, or served one-day late, plaintiff's concerns are now moot because defendants hav
their responses. Moreover, it appears that plaintiff failed to meet and confer with defendal
regarding his discovery concerpsfore filing the instant motionSee Fed. R. Civ. P. 37(a)(1)
(“[A] party may move for an order compellingsdiosure or discovery [and such] motion must
include a certification thahe movant has in good faith confetrar attempted to confer with th
person or party failing to makd#isclosure or discovery in affort to obtain it without court
action.”); see also ECF No. 49 atf5 (Discovery and Scheduling Order).

Accordingly, IT IS HEREBY ORDERED thaaintiff's motion to compel discovery an

for sanctions, ECF No. 50, is denied.

-

DATED: June 10, 2015 '
Bttt

ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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