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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RODNEY C. BUCKLEY, No. 2:13-cv-515-GEB-EFB P
Petitioner,
VS. FINDINGS AND RECOMMENDATIONS
GIBSON,
Respondent.

Petitioner is a state prisonamoceeding pro se with a pediti for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He challenggslgment of convictiorntered against him on
January 20, 2009 in the Sacramento County Soip€ourt on two counts of attempted murder,
with sentence enhancements for committing the offenses in association with a criminal street
gang and use of a weapon. He seeks federal heddedon the following grounds: (1) the trial
court violated his right to due processanmitting evidence to support the gang enhancement
allegation; (2) the trial court violated his rigbtdue process in refus to bifurcate the gang
enhancement allegation from the attempted murdangels; (3) the trial cotviolated his right to
due process in failing to sever tigl from that of his co-defendg (4) his right to a fair trial
was violated by prosecutorial misconduct; and (B)dlimulative effect of errors at his trial
violated his right to due procesklpon careful consideration ofehiecord and the applicable law,

it is recommend that petitioner’'s applicatifor habeas corpus relief be denied.
1
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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A jury convicted defendantRicky Devon Taylor V and Rodney
Charles Buckley, Jr., each of tweounts of attempted murder, and
found true the gang enhancernethat these offenses were
committed in association with aimnnal street gang. (Pen.Code,
88 664/187, 186.22, subd. (b)(1).) ENBuckley's sentence was
further enhanced based on findings that he personally and
intentionally discharged a firearm during both attempted murder
offenses, causing great bodilyjury. (8 12022.53, subd. (d); two
enhancements, each 25 yeas life). These two firearm
enhancements were also appliedraylor based on his status as a
principal in the attempted murdgrhis gang enhancement finding,
and Buckley's (i.e., another pripai's) firearm discharges. (8
12022.53, subd. (e)(1)). FN2

FN1. Undesignated statutory refeces are to the Penal Code.

FN2. Buckley was sentenced on the gang enhancement. Taylor was
not, because the proseautidid not inform Tayloin its charge that

the gang enhancement would be imposed in addition to the section
12022.53 enhancement, and it did not ask the jury to make the
findings legally required to do so. (See § 12022.53, subd. (e)(2).)

On appeal, the two defendants pipally contend the evidence is
insufficient to show a “criminal stet gang,” as required to sustain
the gang enhancement. We agree and shall reverse the gang
enhancement for both defendant&Ve reject, however, several
contentions from Buckley, whictallege, essentially, that his
convictions should be reversedchase he was prejudiced by the
gang evidence in this case. FN3

FN3. Each defendant joins in theguments presented by the other.

Our resolution results in a reduction in Buckley's aggregate
(determinate and indeterminate) sentence from 72 years eight
months to 59 years four months; and a reduction in Taylor's
aggregate sentence from 61 ye#yar months to 11 years four
months. This discrepancy in tisentence reductions results from
the following: (1) Buckley's sentence under the gang enhancement
(13 years four months; 8§ 186.28ubd. (b)) is vacated, but his
enhancement sentence of 50 years to life remains intact on the two
enhancements for personally and intentionally discharging a
firearm, causing great bodily injury, during both attempted murder
offenses (i.e., each of these two enhancements is 25 years to life; 8
12022.53, subd .(d)); (2) Taylor'snéence of 50 years to life on
these two enhancements is vacated because these enhancements
were based vicariously on hismgaenhancement finding, a finding

we reverse (8 12022.53, subd. (e)(1)Ne also correct a clerical
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error in Taylor's abstract ofiglgment concerning his convictions.
As so modified, we stiaaffirm the judgments.

FACTUAL AND PROCEDUR AL BACKGROUND
Before the Shooting

On November 30, 2006, then-1tay—old Taylor lived in an
apartment with his girlfriend, lteyssa Way, and another couple,
Sara Scott and Rodney Alexander.

Three or four days before, Scb@d written the mae “Gerald” on
Way's back as a joke. Geraldsw/ay's boyfriend prior to Taylor.
This inscription did not sit well wh Taylor, and vaous verbal and
physical  confrontations ened between Taylor and
Scott/Alexander on November 30.

These confrontations promptedoBcand Alexander to leave the
apartment and go to the home obfs father, Alfred O'Neal, one

of the two victims here. As sheas leaving the apartment, Scott
gathered some belongings, including a nine-millimeter handgun,
which O'Neal had given her because of rapes in the area; Way
yelled, “No, Sara [Scott], no guns, gans,” and that set Taylor off
further. Taylor yelled to # departing Scott and Alexander,
“nigger, it's gun play,” and appary added, “The North Highlands
Gangster Crips will all be up in here.”

Scott told her father, O'Neal, whiaad happened at the apartment.
Alberto Richard, Scott's “cousirdnd the second victim here, was
at O'Neal's too.

Way later called Scott at O'Neal'stating that Scott needed to
return to the apartment because Taylor was messing up her
property. (At trial, Scott identified picture of heflV set, as well

as a poster — each bearing thschiption “My nigga's gonna Kill
you” — which were not so adorned before she and Alexander had
left the apartment.)

Richard, who knew Taylor, offered to go to the apartment and get
Scott's things. (Richard identified himself and Taylor as North
Highlands Gangster Crip gang members.)

As O'Neal and Richard were abaut leave for the apartment in
O'Neal's van, Scott asked O'Neal if he wanted the nine-millimeter
handgun. O'Neal initially declined, but then changed his mind and
took the weapon.

The Gun Battle

At the apartment, Richard knoaken the door while O'Neal waited
in the van. Taylor greeted Richard at gunpoint with a handgun.
Buckley, holding a pistol-grip shotgun nearby, then pat-searched
the unarmed Richard. Richard was taken aback — wondering why
someone with whom he had just had Thanksgiving dinner (Taylor)
was holding a gun on him. (Thdinner, in fact, had been at

3
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O'Neal's house, with Way and Tay| Scott and Alexander, Richard
and perhaps Buckley, attending.)

After Richard explained his presenaed stated that his uncle was
outside waiting in the van, nerves soothed and guns were
withdrawn.

A few minutes later, howevernather knock was heard on the door
and anxiety gripped defendants aneRichard said it was probably
O'Neal, which it was. Whilewaiting in the van, O'Neal had
received a call from Way who sattat Taylor and Richard were
arguing.

Defendants “greeted” O'Neal in the same manner they had Richard,
with guns drawn. O'Neal statedathTaylor added the salutation,
“North Highlands Gangster Crip,” and that Taylor also said “he'd
lay [O'Neal] down.” O'Neal wasghast, having just had Taylor
over for dinner. But O'Neal was not as solicitous as Richard.
O'Neal refused to be searched, grabbed the barrel of Taylor's gun,
and the two of them began toesgtle (O'Neal was armed with the
nine-millimeter).

According to Richard, Taylor bke free from O'Neal and then
began firing at O'Neal from thatghen. O'Neal returned the fire.
At this point, Buckley began ring at O'Neal. When Richard
noticed that Buckley had a cleahot at O'Neal, he stepped in
between the two of them, saying “nafid holding his hands up in a
“do not shoot” pose. Buckley sh&ichard in the chest. Richard
heard two distinct shots from ghshotgun; a third shot attempt
malfunctioned.

According to O'Neal, as he an@laylor began to wrestle, he
(O'Neal) heard a shotgun blast and heard Richard say “I'm shot.”
As O'Neal and Taylor struggle®'Neal heard another “boom” and
felt a shotgun blast hit him in his left flank.

O'Neal and Richard managed éscape the apartment through a
flurry of bullets unleashed by O'Neal.

O'Neal's shotgun injury left hinvith a limp. Richard's shotgun
injuries were very serious, threatening his heart. Buckley sustained
gunshot wounds to his left arm and chest, and Taylor was hit as
well.

Gang Evidence

A gang detective, Jamin Martinezstiéied as an expert on the issue

of the gang enhancement. We will set forth the pertinent parts of
his testimony when we discuss the issue of this enhancement's
evidentiary sufficiency.
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Defense
Buckley rested without presenting witnesses.

The highlight of Taylor's case wan police officer who interviewed
O'Neal in the hospital shortly taf the shooting. O'Neal did not
mention to the officer that Taylor had made any gang-related
statements; or that the two defendants were wearing blue bandannas
or rags on their faces, as O'Neal had testified to at trial — in a
manner inconsistent with Richard.

Prosecution and Defense Theories of the Case

The prosecution's theory was that this was a gang-related
confrontation and shooting to ewge the disrespect shown to
Taylor by Scott's inscription of “Gerald” on the back of Taylor's
girlfriend, Way.

The defense theory was self-defenand defense of another, in
which the shooting arose merely afta personal dispute among

roommates and was initiated byN@al's pistol-packing support for
his daughter, Scott.

ECF No. 16-1 at 2-8.
After the California Court of Appeal affired his judgment of conviction, petitioner file
a petition for rehearing in th@ourt of Appeal. Resp’t's Lodg. Doc. 5. On September 21, 20

the Court of Appeal summarily denied tipatition. Resp’t's bdg. Doc. 6. Petitioner

subsequently filed a petition for review in thei@ania Supreme Court. Resp’t’s Lodg. Doc. 7.

That petition was also summarily denied. Resp’t's Lodg. Doc. 8.

On July 13, 2013, petitioner filed a petition farit of habeas corpus in the Sacramentc
County Superior Court. Resp’t’'s Lodg. D&c. On August 23, 2012, the Superior Court denig
that petition in a reasodealecision on the merits of petitioner’s claims. Resp’t’'s Lodg. Doc.
On November 21, 2012, petitioner filed a petitionviait of habeas corpus in the California

Court of Appeal. Resp’t's Lodg. Doc. 11. Tlpatition was summarilgenied. Resp’'t's Lodg.

Doc. 12. On March 7, 2013, petitioner filed a pefitfor writ of habeas corpus in the California

Supreme Court. Resp’t’'s Lodg. Doc. 13. Bay 1, 2013, the Supreme Court denied that
petition with a citation tdn re Waltreus62 Cal.2d 218, 225 (1965) (habeas corpus cannot s¢
as a second appeal). Resp’'t’'s Lodg. Doc. 14.
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Petitioner filed his federal habeas corpesition in this court on June 17, 2013.
Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of|a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilson v. Corcorab62 U.S. , 131 S. Ct. 13, 16 (2010);
Estelle v. McGuire502 U.S. 62, 67-68 (1991ark v. Californig 202 F.3d 1146, 1149 (9th Cin.
2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habgas

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgeestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
__,132 S.Ct. 38 (2011%tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citidglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly established and whethstade court applied th&aw unreasonably.’Stanley
633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall
v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155

(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
6
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widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredtl. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s caséockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergxtness of the seatourt’s decision."Harrington v.
Richter 562 U.S. , 131 S. Ct. 770, 786 (2011) (quotiadporough v. Alvaraddb41 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justifiaati that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk@aohter131

S. Ct. at 786-87.

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotiriavis 384 F.3d at
638.
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If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

ng

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural pgiples to the contrary.Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likelyd. at 785 (citingYlst v. Nunnemakeb01 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnson v. Williams___ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

De
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review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was

reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.
8
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A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.Id. at 786. The petitioner bears “the burds
to demonstrate that ‘there was no reasonbéiis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims
A. Evidence in Support of Gang Enhancement Allegation

Petitioner’s first claim for relief is thatéttrial court’'s admissioanf evidence regarding

gang culture and activities to support therafieed murder charges and the gun enhancement

allegations rendered his trial fundamentally unfiai violation of his Fourteenth Amendment
right to due process. ECF N0 at 27-29. Petitioner points ahit the California Court of
Appeal reversed his conviction timee gang enhancement allegatiokte states that he is not a

gang membet. Therefore, according to petitioner, the gang evidence “couldn’t show any

2 The California Court of Appeal reversed petitioner and Taytmiwiction on the gun
enhancement allegation for the following reason:

While the prosecution’s gang expert mentioned the primary
activities of “The Crips,” he di not set forth (1) the primary
activities of the North Highlands Gangster Crips (NHGC), or (2)
any legally sufficient connectiobetween “The Crips” and the
NHGC.

ECF No. 16-1 at 8.

alyze

eny




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

relevance to petitioner,” but wanly relevant to the chargagainst Taylor, who was a gang
member.Id. at 27-28. Petitioner contends that ¢jaeg evidence allowed the jury to find him
guilty based solely on “guilt by assoea@t” with Taylor, a childhood friendld.

Petitioner also argues thie evidence supporting the gang enhancement allegations
should not have been admitted into evidence because it was insufficient to demonstrate th
NHGC was a “street gang” and had the unfaie@fbf providing support for the prosecutor’'s
argument that the shootings were motivated mggaembership and not by the self-defense.
argues, “the evidence used toye the gang enhancement is prejudicial, and denies him a fa
oppurtunity [sic] for the jury to asse if he acted with criminal ient or for the purpose of self-
defense/defense of otherdd. In essence, petitioner is arguitigat because the gang evidenc
was ultimately unable to support the gang enhaece@legation, in hindsight it was unfair to
admit it for any purpose.

1. State Court Decisions

The California Court of Appeaddressed these argumentpart of its analysis of
petitioner’s claim that the trial court violated hight to a fair trial in refusing to bifurcate the
gang allegations from the attempted murder clgargddat court concludethat the gang eviden
was relevant to the substantive crimes, as wet asher issues at trial such as the “thoughts i
actions of all the participanisvolved,” and was therefore ggerly admitted even though the
prosecutor ultimately failed to prove that NHGC feithin the legal definiton of a “street gang.
Resp’t's Lodg. Doc. 1 at 15-16.

In his petition for a wit of habeas corpus fitein the California Sup@r Court, petitioner
claimed, as he does in the indtpatition, that the admission in&vidence of the gang-related
evidence violated his right to a fair trial, espégian light of the factthat his conviction on the
gang enhancement was later reversed by the GbAgpeal. The Supest Court denied that

claim, reasoning as follows:

The court notes that in its demn on appeal of the judgment in
Case No. 06F10601, the Third Dist Court of Appeal had
reversed a Penal Code § 186.22(b)(1) gang enhancement that the
jury had found true at trial, othe ground of insufficiency of the
evidence, because the prosecutat faaled to elicit testimony from

10
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the prosecution’s gang experttithe NHGC gang, as opposed to
the Crips gang, had the requisiterifpary activities” to establish
that element of the gang enhancemerhe Third District also held
that the trial court did not err in refusing to bifurcate the trial of the
gang enhancement, and did not errafusing to sever the trials of
petitioner and his codefendant. €lklaims in the instant habeas
petition will be reviewed below, ilight of this procedural history.

Petitioner first claims that because the gang enhancement was
unsupported, it had a prejudiciapillover effect on the charged
attempted murders and theittaeching Penal Code 8§ 12022.53(d)
gun enhancements.

A related claim was raised and rejected on appeal, that the trial
court had erred in refusing to biiate the gang enhancement from
the attempted murder chargelhe Third District reasoned:

“There was sufficient gang evidentar the prosecution to charge
the gang enhancement against Bugklnd to make the theory of

its case gang based. Furthermore, as the trial court reasoned in
denying bifurcation, thgang issue affected tth the thoughts and
the actions of all the participants involved” in the attempted murder
offenses; the court provided the following examples: Why did
O'Neal arm himself? Why did Taylor refer to his gang affiliation in
the midst of the incident? Howdlihe alleged victims' knowledge

of Taylor's gang participationffact their responses during the
incident? And, why did Richardeny knowing the identity of the
assailants in his initial statemerntsthe police? Without the gang
evidence, the trial court observethe trier of fact [would be]
blinded . . . to possible key matittons on the part of both the
defendants and the alleged victims...” And, as the trial court
noted, the jury would be instted specifically on the limited
purposes of the gang evidence and how to handle it. []] In short,
the gang evidence here was tiedhe evidence of the substantive
offenses. The trial court did nabuse its discretion in refusing to
bifurcate the gang enhancement.”

At trial, the People made a technical mistake in their attempt to
prove that the NHGC was a “ominal street gang” under the
meaning of Penal Code § 186.22, in failing to prove that the NHGC
had certain “primary activities” so & meet that particular element

of the charged enhancement. é&ast, the People elicited testimony
that the Crips had the requisite “primary activities” and neglected to
elicit testimony to show that ttdHGC was a subset of the Crips.
That was the only reason that the Third District, on the appeal of
the judgment, found that the eeitce was insufficient to support

the true finding on the Penal Code 8§ 186.22(b)(1) gang
enhancement. That the prosecut@ade such a technical mistake,
however, does not establish thatifpener was wrongly tried for the
attempted murders, the gun enhancements, and the gang
enhancement together in the sami@. As concluded by the Third
District on the related argument efror in failure to bifurcate, the
gang evidence was tied to the evidence of the substantive offenses.
The prosecutor was entitled to attempt to prove the elements of the
gang enhancement at the same trial for the attempted murders and

11




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

attaching gun enhancements, dhdre was no reason for the trial
court, before trial, to have belied that the prosecutor would be
unable to prove the gang enhaneets. It simply cannot be the
law that whenever the Peoplmade a technical mistake in
attempting to prove one minor aspetta certain charge, when the
facts surrounding that charge arextricably entwined with those

surrounding the other charged offensssas to necessarily result in
a prejudicial spillover effect requiringversal of the convictions on

the other offenses.

Nor does petitioner demonstrate thiaere was any spillover effect
from the People’s technical miseak The gang evidence would
have remained relevant and adnbgsiat the trial on the attempted
murders and attaching gun enhancements, because the gang
evidence was tied to the eviderafethe substantive offenses. That
the gang was not shown to technically meet a legal definition of a
“criminal street gang,” such that additional penalties under Penal
Code § 186.22(b)(1) could not apply, did not mean that the jury
could not consider the gang eviderateall. The jury was free to
consider evidence that thereas a gang called NGHC that was
inextricably entwined with the criminal conduct, regardless of
whether that gang met the statutdefinition of a “criminal street
gang.” It is not reasonably likethat the gang evidence would
have been excluded even if thelticourt had known that the gang
was not going to be shown to technically qualify as a “criminal
street gang” under the meaningRénal Code § 186.22. As such,
petitioner fails to set forth a prima facie case for relief, requiring
denial of the claimlf re Bower(1985) 38 Cal.3d 865).

ECF No. 16-2 at 2-4.

2. Applicable Law

Denial of due process in a criminal trial tie failure to observe that fundamental fairn
essential to the very conceptjostice . . . . [W]e must find &t the absence of that fairness
fatally infected the trial; the acts complained ofstnibe of such quality asecessarily prevents g
fair trial.” Lisenba v. California314 U.S. 219, 236 (1941). In fedkcourt, a writ of habeas
corpus will be granted for an erroneousngbion of evidence “only where the ‘testimony is
almost entirely unreliable and . . . the factfinder and the adversary system will not be comy
to uncover, recognize, and take dwweount of its shortcomings.’Mancuso v. Olivare2292
F.3d 939, 956 (9th Cir. 2002) (quotiBgrefoot v. Estelled63 U.S. 880, 899 (1983)). Evidenc
violates due process only if “theeare no permissible inferences fbry may drawirom the /////
evidence.”Jammal v. Van de Kamp26 F.2d 918, 920 (9th Cir. 1991). Evidence must “be ¢

i
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such quality as necessarpyevents a fair trial.”ld. (quotingKealohapauole v. Shimod&00
F.2d 1463 (9th Cir. 1986)).

Even so, as the Ninth Circuit has observed:

The Supreme Court has maderwdew rulings regarding the
admission of evidence as a violatiof due process. Although the
Court has been clear that warit should be issued when
constitutional errors have remdd the trial fundamentally unfair
(citation omitted), it has not yebtade a clear ruling that admission
of irrelevant or overtly prejudicial evidence constitutes a due
process violation sufficient to warrant issuance of the writ.

Holley v. Yarborough568 F.3d 1091, 1101 (9th Cir. 2009). Therefore, “under AEDPA, eve

clearly erroneous admissions of evidence thadee a trial fundamentally unfair may not permj

the grant of federal habeas corpebef if not forbidden by ‘cledy established Federal law,’ as
laid out by the Supreme Courtltl. See also Greel v. MartaNo. 10-16847, 472 F. App’x 503,
504, 2012 WL 907215, *1 (9th Cir. Mar. 19, 2012Z)liere is likewise no clearly established
federal law that admitting prejudicial evidence violates due process.”).
3. Analysis
In light of the authorities cited above, thatstcourt’s rejection of petitioner’s claim thal
the trial court violated his right to due presan admitting evidence gang activities to support

the charges against petitioner and Taylor doésuaport habeas relief under AEDPA. There

is

no “clearly established federal law” that the federal constitution is violated by the admission into

evidence of gang affiliation in a case where motivasost issue and gang evidence is relevar
other issues in the casbloses v. Payné55 F.3d 742, 761 (9th Cir. 28))(rejecting petitioner’s
claim that the trial court viaked his right to due processallowing the opinion testimony
because it improperly intruded upon the province of the jury).

i

i

i
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This court also concludes that theraskion of the gang evidence did not render

petitioner’s trial fundamentallynfair. The gang enhancement with which petitioner was charged

provides that additional punishmteshall be imposed on:

any person who is convicted offelony committed for the benefit
of, at the direction of, or in assiation with any criminal street
gang, with the specific intent to gmote, further, omssist in any
criminal conduct by gang members . . .

Cal. Penal Code § 186.22(b)(1). The prosecutitimory of guilt against petitioner was that,
while he was not a gang member, his actions weréormed “in association” with gang memb
Taylor. Reporter’s Transcript on Appeall(Rat 50, 74. Evidence regarding the behavior
patterns of gang members and the possibledetween petitioner’s actions and the gang
affiliation of Taylor was therefore relevant to fh@secutor’s entire theory of the case. As no
by the California Court of Appeal,ithevidence was also relevantexplain the actins of all the
participants in the shooting. That petitioner wasgadn concert with Taylor in order to advan
the objectives of Taylor’'s gang, whether or ti@tt gang was technically a “street gang,” was
permissible inference the jury cduliraw from the gang evidenc8eelammaj 926 F.2d at 920.
Accordingly, the evidence was properly admitted for this purpose. The court also notes th
prejudice to petitioner from the admissiortloé gang-related evidence was mitigated by the

following jury instructions:

You may consider evidence of rga activity only for the limited
purpose of deciding whether thefeledant acted with the intent,
purpose, and knowledge that arguieed to prove the gang-related
enhancement charged or whether the defendant had a motive to
commit the crimes charged.

You may not consider this evides for any other purpose. You
may not conclude from this evidentteat the defendant is a person
of bad character or that hesha disposition to commit crime.

RT at 816.

During the trial, certain evidence was admitted for a limited
purpose. You may consider this@snce only for that purpose and
for no other.

Id. at 792. Itis presumed that tjueors followed these instruction®ichardson v. Marsi81

U.S. 200, 211 (1987).
14
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Petitioner has also failed to demongrtitat the evidence relating to gang activity
prevented the jurors from considering and eathg his defense of self-defense on its own
merits. Petitioner’s speculation to thateeff, without more, is insufficient to establish
entitlement to federal habeas relief.

This court may not second-guess stateaextidry rulings, excegor the limited purpose

of ascertaining whether the admission of evidence sedacking in a nexus to the issues of the

case that the trial was remdd fundamentally unfaisee Jammab26 F.2d at 92@owling v.
United States493 U.S. 342, 352-53 (199®@uytcher v. Marquez758 F.2d 373, 378 (9th Cir.
1985), or that the evidence bore no tielaship to the issues being trieste Dawson v.
Delaware 503 U.S. 159, 163-65 (1992). Neither exception applies to the admission of the
expert testimony in this cas@ccordingly, petitioner isiot entitled to fedal habeas relief on
this claim.

B. Bifurcation of Charges

In petitioner’s next ground for relief, he claitigt the trial court violated his right to dy

process when it denied his motion to bifurcatettial of the gang enhancement allegations fr

the trial on the underlying attempted murder chswrgeCF No. 10 at 30-32. He argues that he

was “unable to have guilt or innocence deteedion attempted murder without suspicion of i

being gang related.1d. at 30. He explains:

The evidence that legally holgetitioner in custody today is
circumstantial. This evidence isfluenced, however, by the gang
enhancement evidence (which has been reversed). Petitioner has
not received a fair trial or due process for his substansive [sic]
offense, due to this influence the gang enhancement; which he
fore-warned the courts he wouldn’t. Prejudicial spillover took
place in the attempted murder peeting the jury from seeing if
petitioner self-defense theory was true.

Id. at 31. Petitioner also arguesitihe trial court’s refusal toifurcate the trial violated the

doctrine of “retroactive misjoinder.td.?

% Retroactive misjoinder “arises where joinder of multiple counts was proper initiall

later developments — such as a district court’s dismissal of soumésdor lack of evidence or an

appellate court’s reversal ofsiethan all convictions — rendeethitial joinder improper; to
invoke retroactive misjoinder, a defendant nasiw compelling prejudice such as prejudicial
spillover.” (internal citation omitted.United States v. Lazarenko4 F.3d 1026, 1043 (9th Cir

15
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The California Court oppeal rejected these arguments, reasoning as follows:

Buckley contends the trial courtrded him due process by refusing
to bifurcate the gang enhancement from the attempted murder
charges. We disagree.

Our standard of review is abuse of discretion. (8 $ehple v..
Hernandez(2004) 33 Cal.4th 1040, 1044Jhe trial court did not
abuse its discretion here.

It is true there was no evidem that Buckley was a gang member.
But the gang enhancement stat does not require such
membership. (8 186.22, subd. (b)(¥ge People v. Villalobos

(2006) 145 Cal .App.4th 310, 321-322.)

There was sufficient gang evidenfog the prosecution to charge
the gang enhancement against Bugklnd to make the theory of
its case gang based. Furthermore, as the trial court reasoned in
denying bifurcation, thgang issue affected tth the thoughts and
the actions of all the participants involved” in the attempted murder
offenses; the court provided the following examples: Why did
O'Neal arm himself? Why did Taylor refer to his gang affiliation in
the midst of the incident? Howdlihe alleged victims' knowledge

of Taylor's gang participationffact their responses during the
incident? And, why did Richardeny knowing the identity of the
assailants in his initial statemerntsthe police? Without the gang
evidence, the trial court observethe trier of fact [would be]
blinded . . . to possible key matittons on the part of both the
defendants and the alleged victims...” And, as the trial court
noted, the jury would be instted specifically on the limited
purposes of the gang evidence and how to handle it.

In short, the gang evidence here was tied to the evidence of the
substantive offenses. The trialucbdid not abusés discretion in
refusing to bifurcate the gang enhancement.

ECF No. 16-1 at 16-17.

California Superior Court rejected the claim on procedural grounds and on the merits, reas

Petitioner also raised theéaim in his subsequently filed state habeas petition. The

as follows:

Petitioner next claims that his rights to a fair trial and to present a
defense were violated by the trial court’s refusal to bifurcate the
trial on the gang enhancement from the trial on the rest of the
charges.

The claim is procedurally barred state habeas corpus, because it
was raised and rejected on appdalré Waltreus(1965) 62 Cal.2d
218; reaffirmed in In re Harris(1993) 5 Cal.4th 813, 829). The

2009).
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only exceptions to this proceduralrtae: (1) if the claim is based

on constitutional error that is both clear and fundamental, and that
strikes at the heart of the trial process; (2) if the claim is based in
ineffective assistance of coungerms regarding facts that could
have been but were not placed oe thcord; (3) if the court lacked
fundamental jurisdiction over the tg@ner or thesubject matter;

(4) if the court acted in excess of its jurisdiction and the issue is
strictly a legal one not requiring redetermination of the facts
underlying the claim; (5) there fabeen a change in the law
affecting the petitionerHarris, supra 5 Cal.4th 813, 834, 834 fn.

8, 836, 840-841, 841); or (6) if the claim is that the sentence is
unauthorized, as an unauthorizedtsace may be corrected at any
time (People v. Welch(1993) 5 Cal.4th 228Harris, supra 5
Cal.4th 813, 842People v. Serratq1973) 9 Cal.3d 753, 763,
overruled on other grounds in People v. Fosseln{®883) 33
Cal.3d 572, 583 fn. 1). As petitiandoes not show that any such
exception applies to his claim, it is barred from habeas review. Nor
does petitioner set fortiny reason why this aot should conclude
any differently than did the Third Birict on the appeal, even if the
claim were not barred. The jury in Case No. 06F10601 believed the
evidence presented that petitiodad acted to further the NHGC,

as evidenced by the jury’s trdimding on the gang enhancement;
all that was lacking was a showji that NHGC had certain “primary
activities” so as to meet that ofeme element of being a “criminal
street gang” under the meaning of Penal Code § 186.22, a mere
technical deficiency precluding tieue finding of the Penal Code §
186.22(b)(1) enhancement but noe@uding the admssibility of

the gang evidence. Thus, even if the bifurcation claim were not
barred on habeas revigiwwould be denied.

ECF No. 16-2 at 4.

The United States Supreme Court has ntdrdgned that a criminal defendant has a
federal constitutional right to bifurcatiorsee Spencer v. Tex&85 U.S. 554, 565-66 (1967)
(“Two-part jury trials are rare iour jurisprudence; they haveves been compelled by this Cou

as a matter of constitutional law, or even as a matter of federal procedtitaeshall v.

Lonberger 459 U.S. 422, 438 n.6 (1983) (reaffirmiBgencey. “The simultaneous trial of more

than one offense must actually render petitiongtidse trial fundamenits unfair and hence,
violative of due process before relief purstu@an28 U.S.C. § 2254 would be appropriate.”
Featherstone v. Este|l®48 F.2d 1497, 1503 (9th Cir. 199Iytérnal quotation marks and
citation omitted). 8e also United States v. Lad&4 U.S. 438, 446 n.8 (1986) (“misjoinder
would rise to the level of a constitutional violationly if it results in prejudice so great as to
deny a defendant his Fifth Amendment right to a fair tri&@9mer v. Schiro480 F.3d 960, 985

(9th Cir. 2007) (in the context die joinder of counts at trighabeas relief will not be granted
17
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unless the joinder actually rendered petitionstée trial fundamentally unfair and therefore
violative of due process).

“In evaluating prejudice, the [federal legs court] focuses particularly on cross-
admissibility of evidence and the danger oflllspier’ from one charge tanother, especially
where one charge or set of afpas is weaker than anotheiDavis v. Woodford384 F.3d 628,
638 (9th Cir. 2003). Undue prejudice also existisenever joinder of counts allows evidence
other crimes to be introduced in a trial whre evidence would otherwise be inadmissible.”
Sandoval v. Calderqr241 F.3d 765, 772 (9th Cir. 2000). Petitioner bears the burden of prg
that he is entitled to feddraabeas relief on this groun@avis, 384 F.3d at 638.

As the California Court of Appeal and thalrcourt correctly obsged, in this case the
gang evidence was admissible to show the possitdet and motive of all participants in the
events and was integral to the grogtion theory of the case. Tligct reduced the possibility o
prejudice. See Comed80 F.3d at 985 (cross-admissibility of evidence significantly reduces
potential prejudice). Further, as noted by the California Court of Appeal, the gang evidenc
served to explain otherwise inexplicable eveamd actions and put the events in perspectBee
United States v. Takahaski05 F.3d 1161, 1164 (9th Cir. 2000) (gang evidence admissible
relevant to a material issue). The fact tih&t prosecutor conceded petitioner was not a gang
member, in addition to the jury instructionstbe limited purpose of the gang evidence, lesse
any potential prejudice to petiier from the admission of thevidence. For these reasons,
petitioner has not established that the statedomait’s refusal to bifurcate the trial of the gang
allegations from the underlying chargesdered his trial fundamentally unfaiavis 384 F.3d
at 638. Thus, federal habeas reigehot warranted on this clainEee Cisneros v. Harrington
Nos. CV 10-574-DMG (OP) & CV 09-6716 DM®P), 2012 WL 3150610, at *14-15 (C.D. C

Jan. 31, 2012) (rejecting similar ttato federal habeas relief).

* In California, a trial court has discretitmbifurcate trial of a criminal street gang

enhancement allegatioffeople v. Hernande33 Cal.4th 1040, 1049-51 (2004). However,
bifurcation is unnecessary where the evidenggorting the gang enhament allegation is
admissible at a trial on the issue of guldl. at 1049-50. Moreover, even if some of the evide
offered to prove the enhancement allegationaslimissible at the trial ae charged offense, a
court may deny bifurcation where additional factors favor a single tdaat 1050. The
defendant bears the burden “to clearly establighttiere is a substantial danger of prejudice

18

of

ving

e

when

ned

al.

nce




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

C. Trial Severance
In his next claim for relief, petitioner arguestihe trial court’s failure to sever his trial
from Taylor’s trial violated hisight to due process because dfe‘tdisparity of the weight of

evidence and guilt by associati@ausing confusion and prejudice.” ECF No. 10 at 33. He

contends that there was no evidence demdmgjravhy or how petitiongs shooting (which was

claimed to had been done in self-deferssgyports Taylor's motive without using guilt by
association.” EE No. 20 at 13.

The California Court of Apeal rejected these arguments, reasoning as follows:

Buckley contends the trial court erred in refusing to sever his case
from Taylor's. Buckley argues he was improperly subjected to
“guilt by association” with Tayr, even though he (Buckley) was
not a gang member. We disagree.

Our standard of review is, once again, abuse of discretP@ople
v. Coffman and Marlow2004) 34 Cal.4th 1, 41Cpffmar).) And,
once again, we find the ttieourt did not so act.

Section 1098 expresses a legiskatpreference for jointly trying
defendants jointly charged with a crime.Coffman, supra 34
Cal.4th at p. 40.) When defeants are charged with “common
crimes involving common events amittims,” as here, a “classic
case” for joint trial is presentedC¢ffman at p. 40.)

Buckley was legitimately charged with the same crimes and gang
enhancement as Taylor. Indeed #vidence showed that Buckley
was the actual shooter in the two charged attempted murders, and
that Buckley and Taylor acted ircaordinated fashion. As noted in

the preceding part of this opam, Buckley need not have been a
gang member to be liable for the gang enhancement; and the jury
would be instructed as to the lied purposes of the gang evidence.

(8 186.22, subd. (b)(1).)

Coupling these observations witie preceding part on bifurcation,
we conclude the trial court did nalbuse its discretion in refusing to
sever defendants' cases for trial.

ECF No. 16-1 at 17-18.
1

requiring that the chargdé® separately tried.1d.(citation omitted). Tdhe extent petitioner is
arguing that the trial court abused its disonetiunder state law in denying his request for
bifurcation, his claim is not cognizabletimese federal habeas proceedingstelle 502 U.S. at

14

67-68. See alsdRkamirez v. Almage619 F. Supp. 2d 881, 899-900 (C.D. Cal. 2008) (the failure

to bifurcate a trial in connéon with testimony relevant ta gang enhancement under state la
fails to state a federal question).

19
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Petitioner also raised his claim regardingltseverance in hisubsequently filed state
habeas petition. The Californ@uperior Court rejected theaain on procedural grounds and of

the merits, reasoning as follows:

The claim is procedurally barred as it was raised and rejected on
appeal YWaltreus, suprg and petitioner shows no exception to that
bar. Nor does petitioner set forth any reason why this court should
conclude any differently than didhe third District on the appeal,
even if the claim were not badeas petitioner and his codefendant
acted together in committing the crimes and petitioner was the
actual shooter, renderirgdl the evidence intracted as relevant to
both petitioner and codefendant.

ECF No. 16-2 at 5.
A court may grant habeas relief baseda@tate court’s decisn to deny a motion for
severance only if the joint trial was so prejudiciattih denied a petitioner higyht to a fair trial.

Zafiro v. United State$06 U.S. 534, 538-39 (1993) (court mustide if “there isa serious risk

that a joint trial would compromise a specific ltright of one of the defendants, or prevent the

jury from making a reliable judgment about guiltimnocence”). Petitiogr bears the burden of
proving that the denial afeverance rendered his trial fundamentally unf@iisby v. Blodgett
130 F.3d 365, 370 (9th Cir. 1997), and must estabitishprejudice arisinfom the failure to
grant a severance was so “clear, manifest,undue” that he was dexl a fair trial. Lambright
v. Stewart191 F.3d 1181, 1185 (9th Cir. 1999) (quotihgted States v. Throckmorto®7 F.3d
1069, 1071-72 (9th Cir. 1996)).

On habeas review, federal courts neitthepend on the stateNagyoverning severance,
Grisby, 130 F.3d at 370 (citingollins v. Dep't of Corrections, State of lov@69 F.2d 606, 608
(8th Cir. 1992)), nor consider procedural rightaiteeverance afforded to criminal defendants
the federal criminal justice systertd. Rather, the relevant gsi#on is whether the state
proceedings satisfied due proceks; see also Cooper v. McGratBl14 F. Supp. 2d 967, 983
(N.D. Cal. 2004).

Petitioner’s claim in this regard involvessentially the same cddsrations as the two
claims discussed above. The outcome is @@t on the level of pjudice to petitioner

resulting from the introduction of gang-relaeddence to support the @lges against petitionet
20
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and Taylor. For the reasons dissed above and in the opiniafghe California courts with

respect to these claims, the trial court did notat®petitioner’s right tdue process in failing to
sever his trial from Taylor’s trial. The evidence of gang affiliation would almost certainly have
been admitted in a separate trial in ordendalan the context in which the shooting occurred
and all of the parties’ possible motivations in actsghey did. In light of this, petitioner did npt
suffer undue prejudice from the joinderto$ trial with Taylor’s.

The decisions of the California CourtAppeal and California Superior Court with

174

respect to this claim are not coary to or an unreasonable &pation of United States Supreme
Court authority. Accordingly, petitioner is not entitled to federal habeas relief.

D. Prosecutorial Misconduct

In petitioner’s next two grounds for reljéfe claims that the prosecutor committed
prejudicial misconduct in closinggument. After setting forth thegoplicable legal principles, the
court will address these claims in turn below.

1. Applicable Legal Principles

A criminal defendant’s due process rigate violated when prosecutor’s misconduct

renders a trial fundamentally unfaiRarden v. Wainwright477 U.S. 168, 181 (1986);

Sassounian v. Rp230 F.3d 1097, 1106 (9th Cir. 2000). However, misconduct does not, per se,

violate a petitioner’s constitutional rightdeffries v. Blodget F.3d 1180, 1191 (9th Cir. 1993)
(citing Darden 477 U.S. at 181, ardampbell v. Kinchelge829 F.2d 1453, 1457 (9th Cir.
1987)). “The touchstone of due process anaipstaises of alleged prosecutorial misconduct |is
the fairness of the trial, not the culpability of the prosecut®rillo v. Biter, 754 F.3d 1085, 1090
(9th Cir. 2014) (quotin@mith v. Phillips455 U.S. 209, 219 (1982)). Prosecutorial miscondyct
violates due process when it hdsabstantial and injuriousffect or influence in determining the
jury’s verdict.” See Ortiz-Sandoval v. Gom&4 F.3d 891, 899 (9th Cir. 1996) (quoti@i\Neal
V. McAninch 513 U.S. 432, 443 (1995)). Itis the petitioadurden to state &s that point to a
real possibility of constitutinal error in this regardSee O’Bremski v. Maasg15 F.2d 418, 420
(9th Cir. 1990).

i
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In considering claims of prosecutorralsconduct involving allegations of improper

argument, the court must examine the likely efed¢he statements in the context in which the

y

were made and determine whether the commentdeazied the trial with unfairness as to render

the resulting conviction a denial of due proceBarden 477 U.S. at 181-8%onnelly v.

DeChristoforq 416 U.S. 637, 643 (1974)urner v. Calderon281 F.3d 851, 868 (9th Cir. 2002).

In fashioning closing arguments, prosecsitare allowed “reasonably wide latitud&pited
States v. Birges/23 F.2d 666, 671-72 (9th Cir. 1984), and are free to argue “reasonable
inferences from the evidenceé/Jhited States v. Gray76 F.2d 1411, 1417 (9th Cir. 198%ee
also Ducket v. Godines7 F.3d 734, 742 (9th Cir. 1995).Pfosecutors] may strike ‘hard
blows,” based upon the testimony and its infeemn although they may not, of course, employ

argument which could be fairly claaterized as foul or unfair.United States v. Gorostiz468

o —

F.2d 915, 916 (9th Cir. 1972). “[l]t ‘is not enoutitat the prosecutors’ remarks were undesirable

or even universally condemned.Darden 477 U.S. at 181 (citation omitted). The issue is
whether the “remarks, in the cont@f the entire trial, were $#ficiently prejudicial to violate
[petitioner’s] due process rightsDonnelly, 416 U.S. at 639. However, “[a]s a general rule, 3
prosecutor may not express his opinion of the defendant’s guittited States v. Molin®23
F.2d 1440, 1444 (9th Cir. 1991).

It is improper for a prosecutor to vouch the credibility of a government witness.

United States v. Hermanek89 F.3d 1076, 1098 (9th Cir. 2008ee also United States v.

Young 470 U.S. 1, 7 n.3 (1985). “Vouching occurs when a prosecutor ‘place[s] the prestige of

the government behind the witness or . . . indishtéft information not presented to the jury
supports the witness's testimonyJhited States v. Rangel-Guzmarb2 F.3d 1222, 1224 (9th
Cir. 2014) (quotingJnited States v. Robert818 F.2d 530, 533 (9th Cir. 1980)nited States v.
Necoechea@d86 F.2d 1273, 1276 (9th Cir. 1993) (sam®jouching typically involves the
prosecution bolstering the tesony of its own witness.’'United States v. Wrigh625 F.3d 583,
610 (9th Cir. 2010) (quotingnited States v. Nobarb74 F.3d 1065, 1078 (9th Cir. 2009)).
1
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Vouching is “especially problematin cases where the credibility the witness is crucial.”
Necoechegd86 F.2d at 1276. Errors in allowing voucharg subject to harnds error analysis
United States v. Youndg70 U.S. 1, 13 n.10 (1985).

2. Prosecutor’'s Opinion ago Petitioner’'s Guilt

Petitioner claims that the prosecutor noyerly expressed his personal opinion of
petitioner’s guilt when he informed the jurors tirabrder to “do the right thing,” they should
convict petitioner of the chargetimes. ECF No. 10 at 39-40. tRiener specifically points to

the following portions of the prosecutor’s closing argument:

This is probably the first time # defendants areeing prosecuted
for a shooting that takes placetheir own apartment, and you kind
of have to ask yourself why? Whatso compelling about this case
that has brought us all here tg@a Why are we prosecuting these
two individuals?

One thing that | was asking of you when we were picking you as a
jury is to use your common sens@retty soon after you guys do
your work in the deliberation rooand you are done with this case,

the Judge is going to lift the admonition that he has reminded you
guys of on every break and at every evening, and you will finally be
able to go and tell your frien@dsd your family and your loved ones
about this case because they are going to want to know where have
you guys been for the past two months, and so you are finally going
to get to talk about it and youeagoing to tell youfriends a little

bit about this case.

* % %

You might have to explain the woept of self-defense and this
concept of if you are the initiaggressor, you don’t get it. And
then what are your friends goinggay? You are going to tell them
all that you and your friends areigg to say well, tell me that you
convicted. Because that’s the righing to do in this case, and
that's why we are charging these defendants.

RT at 1558-59.

Petitioner argues, “the proseicun telling the jurors to convict petitioner, because he’s
being charged, and is thereforelgyiand if they want to dihe right thing by their family,
violated petitioner’s constitutional rights.” ECFONLO at 40. He contends that the prosecuto
remarks were essentially an expression opkisonal belief that petitioner was guilty of the
charged crimesld. He argues that the prosecutor'guament improperly urged the jurors to

convict him of the charged crimes based ontemnal factors that hadothing to do with the
23
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evidence introduced at trial. ECF No. 20 at P®titioner also argues that he suffered prejudi
from the prosecutor’s improper argument beca(igethis was a “close case;” (2) substantial
evidence showed petitioner acted “in a reasknatanner defending himself from the vigilante
acts of O’Neal;” and (3) O’Neal’'sxplanation of his actions wagaconsistent.” ECF No. 10 at
40. In the traverse, petitionergales that his trial and appee counsel rended ineffective
assistance in failing to object to these canis by the prosecutor. ECF No. 20 at 15
Petitioner raised this claim ms habeas petition filed inglCalifornia Superior Court.

The Superior Court rejected petitioisearguments, reasoning as follows:

Petitioner next claims that the prosecutor committed misconduct by
expressing a personal belief that petitioner was guilty. Petitioner
gives an example of the prosecutor arguing to the jury that they
were all there at the trial becaube case was compelling, and that
the jurors should convict because it is the right thing to do in this
case and is why petitioner was being charged.

A claim is procedurally barred ostate habeas corpus when the
claim could have been, butas not, raised on appe#h (e Dixon
(1953) 41 Cal.2d 756geaffirmed in In re Harris, supfa The only
exceptions to this procedural bar are those applicablgatitreus,
suprg petitioner does not show thitis claim qualifies for any of
these exceptions.
Regardless, even assuming that the prosecutor's argument was
error, which this court need nalecide, petitionefails to show
prejudice, due to the strength of the evidence. As such, the claim
fails (Bower, supra

ECF No. 16-2 at 5.

Respondent argues that the CahfarSupreme Court’s citation to re Dixonconstitutes
a state procedural bar which precludes thistdooim addressing the merits of this claim of
ineffective assistance of counsel. ECF No. 16 at 12.

As a general rule, “[a] federal habeas toul not review a claim rejected by a state
court ‘if the decision of [the ate] court rests on a state lavognd that is independent of the
federal question and adequédesupport the judgment.’Walker v. Martin 562 U.S. |, |
131 S.Ct. 1120, 1127 (2011) (quotiBgard v. Kindley558 U.S. __,  , 130 S. Ct. 612, 615

(2009)). See also Maples v. Thomas U.S. , , 132 S. Ct. 912, 922 (20@&2Eenway V.

Schrirg, 653 F.3d 790, 797 (9th Cir. 2010Dalderon v. United States District Court (Bea99
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F.3d 1126, 1129 (9th Cir. 1996) (quoti@gleman v. Thompspb01 U.S. 722, 729 (1991)).
However, a reviewing court needtnovariably resolve the questiaf procedural default prior t
ruling on the merits of a clainLambrix v. Singletary520 U.S. 518, 524-25 (1998ge also
Franklin v. Johnson290 F.3d 1223, 1232 (9th Cir. 2002): (“Procedural bar issues are not
infrequently more complex than the merits esspresented by the appeal, so it may well mak
sense in some instances to proceeddarthrits if the result will be the sameBusby v. Dretke
359 F.3d 708, 720 (5th Cir. 2004) (noting thahailtgh the question of predural default should
ordinarily be considered first, a reviewing coneed not do so invariably, especially when the
issue turns on difficult questions of state lawhus, where deciding the merits of a claim pro
to be less complicated and less time-consumingdkardicating the issue procedural default,
a court may exercise discretion in its manageroétite case to rejectdiclaims on their merits
and forgo an analysis of procedural defa@ee Boyd v. Thompsdi¥7 F.3d 1124, 1127 (9th
Cir. 1998);Batchelor v. Cupp693 F.2d 859, 864 (9th Cir.1982). Under the circumstances
presented here, the claim of prosecutoriaaonduct here can be resolved more easily by
addressing it on the merits. Accordingly, this cavitt assume that thislaim is not defaulted
and will address it on the merits.

The prosecutor’s closing argument, whereirufgeed the jurors to find petitioner guilty

because it was the “right thing to do,” did not rengetitioner’s trial fundamentally unfair. The

prosecutor did not misstate any evidence or icapdi important constitunal rights, nor did he
express his personal belibft petitioner was guiltySee Dardep477 U.S. at 181 n.12
(prosecutorial closing argumedid not deprive peiobner of a fair triawhere it “did not
manipulate or misstate the evidence, nor did itlicape other specific rights of the accused su
as the right to counsel orehight to remain silent”) Cf. United States v. Young70 U.S. 1, 16
(1985) (prosecutor’s argument dugirebuttal in which he statdus opinion that the defendant
was guilty constituted error but did not unfairly prejudice the jusyjfed States v. BesS93
F.2d 749 (6th Cir. 1979) (prosecutor’s statemerhéoeffect that the United States would not
have indicted defendant if it had not believedwas guilty and that he personally believed

beyond a reasonable doubt that defendant was guilty amounted to reversible error where
25
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close and credibility was the key issue). Theaithat the prosecution has charged a person \
a crime because it believes thighe right thing to do is hardly novel. In any event, the trial ¢
instructed the jurors that theiedsion was to be made on the Basithe evidence alone, that t
arguments of counsel were not evidence, andliegtwere not to be influenced by sympathy

prejudice. Clerk’s Trascript on Appeal (CT) at 771, 774.0@5idering the record as a whole,

this court concludes there is no reasonable pilisgithe prosecutor’s remarks could have had
substantial and injurious effect or influence onuaglict in this case. Accordingly, petitioner

not entitled to relief on this &lm of prosecutorial misconduct.

Petitioner has also failed to demonstratd ths trial and appellate counsel rendered
ineffective assistance in failing to object to gresecutor’s closing remarks. A trial attorney’s
failure to object to a prosecut® closing argument, unless thggament grossly mischaracterizg
the record, does not constitute ineffective assistance of coutsehingham v. Wong04 F.3d
1143, 1159 (9th Cir. 2013)Necoechead86 F.2d at 1276 )nited States v. Daa498 F.3d 1167,
1179 (9th Cir. 1999). The prosecutor’'s statementBigncase did not mischaracterize the recq
nor did they render petitioner’s trial fundamtally unfair. Under these circumstances,

petitioner’s trial counsel did ngtrovide ineffective assistance in failing to object. Nor did

petitioner’s appellate couaekrender ineffective assistance iilifg to raise this claim on appeal.

For the reasons discussed above, there isasonable probabilityetitioner would have
prevailed on appeal on this issu&ccordingly, petitioner is not ¢éitled to relief on these claims

3. Vouching for the Credibility of O’'Neal

In the traverse, petitionargues that the prosecutor committed misconduct in closing
argument by vouching for the veracity and créiybof O’'Neal. ECF No. 20 at 14. He

specifically objects to the folwing remarks by the prosecutor:

One thing that you might be thinking is well, hey, Triplett [the
prosecutor], what about Alfre@’Neal? What about, you know,
him shooting? Well, let me just tell you this: That is not before
you. That issue is not for you guys to consider. That is not
something before you. Your focus toeing jurors in this case is on
these two men. Were they legajiystified in firing at the victims
and in hitting the victims?

RT at 1430-31.
26
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Id. at 1557.

Petitioner raised this claiof prosecutorial misconduct ornrelct appeal. Resp’'t’'s Lodg.

Doc. 2 at 95-100. The California Court of Aggh denied the claim, reasoning as follows:

One question, like | said this mang, that is not before you, is
whether or not Mr. O’Neal is gag to get prosecuted. The likely
answer to that is no. Wouldjary convict him and what would
they convict him of?

So, is Mr. O’Neal going to get psecuted? Probably not, just tell
you that right now. And you have to ask yourselves, you've sat
through this process and you have seen how the defense would go
about defending him in that caseden the facts that you know him,

and the likely outcome of that teere would be no jury anywhere
that would convict him. Mgbe of, you know, possession of a
firearm. Yeah, maybe so, bwnything that occurred in the
apartment, probably not. So agaihat question is not before you.

Defendants contend the prosecutor committed misconduct in
closing argument by vouching forKiBal's veracity as follows:

“One question, like | said this mang, that is not before you, is
whether or not Mr. O'Neal is going to get prosecuted. The likely
answer to that is ‘no.” Would jury convict him and what would
they convict him of? [f] & is Mr. O'Neal going to get
prosecuted? Probably notsjuell you that right now.”

Defendants rely on cases in which the prosecutor argued something
like, “he would not prosecute gnman he did not believe to be
guilty.”  (People v. Kirkes(1952) 39 Cal.2d 719, 723-724
(Kirkes); People v. Edga(1917) 34 Cal.App. 459, 467-468.)

We reject defendants' camition for three reasons.

First, defendants failed to object to the challenged argument, which
they were required to do toake this misconduct claimP¢ople v.
Samayodq1997) 15 Cal.4th 795, 841.)

Second, defendants have taken the prosecutor's remarks out of
context. Those remarks were made in the context of the following
summation: “Something & to throw out therthat you might be
wrestling with here, you might ndike what Alfred O'Neal did in

this case. That's okay. This might be the one case where nobody is
entitled to self-defense. It could Heat case, but that does not take
away from the crux of the caseWere the defendants legally
justified in shooting Alfred O'Neand [Richard]? So if nobody is
entitled to self-defense, then the answer to that is ‘no, you guys
weren't entitled to do that.”

And, third, the prosecutor's “tiging” about the prosecution of

O'Neal was not as egregiousthe definitive personal vouching in
KirkesandEdgar. (See Kirkes, supré89 Cal.2d at pp. 723-724.)
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Alternatively, defendants claim their counsel rendered ineffective
assistance by failing to object tithe challenged prosecutorial
remarks. To succeed with this claim, however, defendants must
have been prejudicedP€ople v. Anderso(2001) 25 Cal.4th 543,
569.) Coupling the reasons we justted with the evidence in this
case, we find no prejudice.

ECF No. 16-1 at 19-21.

=N

Petitioner raised this claim of prosecutoni@asconduct again in his habeas petition file

in the California Superior Court. The SuperCourt denied the claim, reasoning as follows:

Petitioner next claims that the prosecutor committed error by
vouching for the credibility of arucial immunized witness, and
that trial defense counsel was ineffective in failing to object.
Petitioner gives examples of ajked vouching for the credibility of
both victim-witnesses Richard and O’Neal.

With regard to alleged vouching for the credibility of victim-
witness O’Neal, the claim is barred as having been raised and
rejected on appealWaltreus, supra  Petitioner shows no
exception to that bar and fails to set forth any reason why this court

should conclude any differentlyah did the Third District on the
appeal even if the claim were not barred.

ECF No. 16-2 at 5.

As set forth above, the California Court gbgeal concluded that petitioner forfeited this
claim of prosecutorial misconduct by failing to make a contemporaneous objection to the
prosecutor’s statements. Respondent argues thatdte court’s finding of waiver constitutes p
state procedural bar precluding th@urt from addressing the meriasthe claim. ECF No. 16 at
10-11.

As explained above, state courts may dedmreview a claim based on a procedural
default and will generally not review a questafrfederal law decided by a state court if the
decision of that court rests on a state law grouatishindependent @he federal question and
adequate to support the judgmehtartin, 131 S. Ct. at 1127. A statale is only “alequate” if it
is “firmly established and regularly followedBean 96 F.3d at 1129 (quotirfgord v. Georgia
498 U.S. 411, 424 (1991 Bennett v. Mueller322 F 3d 573, 583 (9th Cir. 2003) (“[t]o be
deemed adequate, the state law ground for @ecmust be well-established and consistently

applied.”) The state rule must also be “indepeatidia that it is not “inerwoven with the federa
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law.” Park v. Californig 202 F.3d 1146, 1152 (9th Cir. 2000) (quotivighigan v. Long463
U.S. 1032, 1040-41 (1983)). Everthk state rule is independend adequate, the claims may
be heard if the petitioner can show: (1) causeéhferdefault and actual prejeéi as a result of th
alleged violation of federal law; or (2) thatléae to consider the claims will result in a
fundamental miscarriage of justic€oleman 501 U.S. at 749-50.

Respondent has met his burden of adequatebding an independeand adequate stats
procedural ground as affirmative defenseSee BennetB22 F.3d at 586. Petitioner does no
deny that his trial counsel did n@ise a contemporaneous objectto the prosecutor’s closing
remarks about O’'Neal. Although the state dlppe court addressquktitioner’s claim of
prosecutorial misconduct on the meritsalso expressly held thtte claim was waived on appe
because of defense counsel’s failure to objeetitioner has failed to meet his burden of
asserting specific factual allegations thamonstrate the inadequacy of California's
contemporaneous-objection rule as unclear, instergly applied or not well-established, eithe
as a general rule ass applied to himBennett 322 F.3d at 586Ylelendez v. Pliler288 F.3d
1120, 1124-26 (9th Cir. 2002). Petitioner’s claim dfere appears to be procedurally barred.
See Colemarb01 U.S. at 74Harris v. Reed489 U.S. 255, 264 n.10 (198®aulino v. Castrp
371 F.3d 1083, 1092-93 (9th Cir. 2004).

Even if petitioner’s claim of prosecutorialisconduct is not procedurally barred, it lacK
merit. As noted by the California Court of Agrd, read in the context of the entire closing
argument the prosecutor was arguing that it wastdblgawhether any of the participants in th
shooting could legitimately claim they were acting in self-defense. He conceded that the |
“might not like” what O’Neal did in this caséAlthough he indicatethat O’Neal would not
likely be prosecuted for his actions, he acknowledgatdO’Neal’s behavior could also give ris
to possible prosecution. The peesitor was not going so far asamue that O’Neal’s testimony
was entirely credible, that his actions were laywdulthat he had any extra-record knowledge (
O’Neal’s veracity. See Necoechef86 F.2d at 1278 (among the fasta court must consider i
determining whether there was vouching is “howch the vouching implies that the prosecutc

has extra-record knowledge oftbe capacity to monitor the wis’s truthfulness”). He was
29
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simply asking the jurors to view the actiongloé defendants without regard to the criminal
culpability of O’'Neal.

Under the circumstances presented hereasonable jurist codiiconclude that the
prosecutor’s remarks did not undermine the fundamental fairness of petioiad or contribute
to a miscarriage of justiceDarden 477 U.S. at 179-82But cf. United States v. McKoy71
F.2d 1207, 1210 (9th Cir. 1985) (prosecutor’s statentbatshe believed he had an “extremely
strong case” against defendants constitutguemmissible vouching). For this reason, the
decision of the California Court of Appeal a@dlifornia Superior Court denying this claim of
prosecutorial misconduct is not contrary taarunreasonable applicatiof federal law, as
determined by the Supreme Court of the UnitedeStafAccordingly, petitioner is not entitled tc
federal habeas relief on this claim.

E. Cumulative Error

In his final ground for relief, petitioner claintisat the cumulative effect of the errors

complained of above violated his right to duegass and a fair trial. ECF No. 10 at 41-42. He

argues that these errors “ultimately had a substantial and injurious effect on the jury’s verdict.”

Id. at 41.

The California Court of Apgal rejected these arguments, reasoning as follows:

Finally, we reject Buckley's clairof cumulative error, in light of

what we have said regardinglalaims of individual error.
ECF No. 16-1 at 21. Petitioner raised thamml again in his habeas petition filed in the
California Superior Court. The Superior Cadenied the claim as well, with the following

reasoning:

Insofar as the claim is based on claims raised and rejected on
appeal, the claim is barred und®galtreus And, the claim fails on

its merits in any event, as petitioner has not demonstrated any
prejudicial error, nodoes he demonstrateatrany cumulative error
was prejudicial.

ECF No. 16-2 at 6.
The cumulative error doctrine in habeasogruzes that, “even ifio single error were

prejudicial, where there are several substasatiars, ‘their cumulative effect may nevertheles
30
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be so prejudicial as to require reversaillian v. Poole 282 F.3d 1204, 1211 (9th Cir. 2002)
(quotingUnited States v. de Cru&2 F.3d 856, 868 (9th Cir. 1996)). However, where there i
single constitutional error existing, nothing @atumulate to the level of a constitutional
violation. See Fairbank v. Ayer§50 F.3d 1243, 1257 (9th Cir. 2011) (“[B]ecause we hold th
none of Fairbank's claims rise to the level of ¢ituisonal error, ‘there is nothing to accumulats
to a level of a constitutional violation.””) (citation omittetjayes v. Ayer632 F.3d 500, 524
(9th Cir. 2011) (“Because we conclude that no error of constitutional magnitude occurred,
cumulative prejudice is possible. “The fundamental question in determining whether the
combined effect of trial errorgolated a defendant's due preseights is whether the errors
rendered the criminal defem&ar less persuasiveChambers v. Mississippt10 U.S. 284, 294
(1973), and thereby had a ‘substdraiad injurious effect or influgce’ on the jury's verdict.”
Parle v. Runnels505 F.3d 922, 927 (9th Cir. 2007) (quotiBigecht v. Abrahamsob07 U.S.
619, 637 (1993)).

This court has addressed petitioner’s claifnsrror and has concluded that no error of
constitutional magnitude occurred. There salo evidence that an accumulation of errors
rendered petitioner’s trial fundameltyaunfair. Accordingly, petitioneis not entitled to relief o
his claim that cumulative error vetied his right to due process.

IV. Conclusion
For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s

application for a writ of Haeas corpus be denied.

at

1%

no

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatids,/reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
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1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: May 5, 2015.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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