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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARK WAYNE GRAY, No. 2:13-cv-0564-KIJM-EFB P
Petitioner,
VS.
BRENDA M. CASH, FINDINGS AND RECOMMENDATIONS
Respondent.

Petitioner is a state prisoner proceedimgugh counsel with petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254chdlenges a judgment of conviction entered
against him on June 30, 2009, in the Shasta Cowgrir Court, on charges of spousal rape
an unconscious or sleeping victim, genital geat®n with a foreign object through use of
controlled substances, four counts of first @egresidential burglarattempted first degree

residential burglary, sexubhttery, stalking, attempted dtalg, and numerous misdemeanbrs.

1 Petitioner was convicted of the follavg misdemeanors: two counts of sexual batte
(Pen.Code, § 243.4, subd. (e)(1) (counts 10 & 2495udiding a witness/victim from prosecultir
a crime (id., 8 136.1, subd. (b)(2) (count 20)ntempt of court/disobeying a court ordt. (8
166, subd. (a)(4) (count 22)), & counts of petty theft (iB8§ 484, subd. (a), 488 (counts 24,
26)), eight counts of invadingigacy by means of video (id§,647, subd. (j)(3) (counts 11-18)
and peeking (id., 8 647, subd. (i) (count 199)misdemeanor conviction for inducing false
testimony {d., 8 166, subd. (a)(1) (count 21)) was disnusse the court’'s own motion for lack
of a factual basis.
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Petitioner received a sentence ofy2@rs and 2 months in state prison. He seeks federal ha
relief on the following grounds: (B violation of the attorneylient privilege during his trial
violated his federal constitutional rights; (2) théedewice introduced at his trial was insufficient
support the jury’s factual finding that he admstered a controlled substance in the commissic
of the offense of genital penation with a foreigrobject; and (3) the desion of the California
Court of Appeal on one of his apjage claims violated his Sixth Aemdment right to a jury trial
Upon careful consideration of the recad the applicable law, the undersigned
recommends that petitioner’s application fob&as corpus relief be granted on petitioner’s
insufficiency of the evidence claim andnaied with respect to all other claims.
I. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifommCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

Defendant Mark Wayne Gray met his wife S. when she was only 17
years old. The couple had three children, but the marriage fell apart
and she moved out of their houdRather than getn with his life,
defendant turned hers into a hg hell. He embarked on a course

of conduct calculated tterrify her, drive hecrazy, or both. As a
result of misdeeds committed both before and after the separation,
defendant was convicted by a jurytbé felonies of spousal rape of
unconscious or sleeping victirfPen.Code, 8§ 262, subd. (a)(3)),
genital penetration wh a foreign objectid., 8 289, subd. (d))
through use of a controlled substanick, @ 12022.75), four counts

of first degree redential burglary ifl., 8 459), attempted first
degree residential burgland(, 88 664, 459), sexual batteng.( 8
243.4, subd. (e)(1)), stalkingd(, 8 646.9, subd. (a)) and attempted
stalking (d., 88 664/646.9, subd. (b)), asell as a host of
misdemeanors. He was sentencedriaggregate term of 20 years
and two months in state prison.

Defendant appeals, angg that the trial codrerred in denying his
pretrial motion to suppress eviden He also challenges several
other convictions on proceduralognds. In the published parts of
this opinion, we reject two of hsrguments: (1) that the trial court
committed reversible error in ordering disclosure to the prosecutor
of documents defendant brought with him to the witness stand, over
his objection that they were protected by the attorney-client
privilege; and (2) that the Bancement for administering a
controlled substance for the purpose of committing sexual
penetration (Pen.Code, 8 12022.75)sinbe vacated because the
prosecution introduced no evidence that “Ambien” was a controlled
substance.
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As for the rest of defendant'saghs, we find no reversible trial
error, but shall strike two of ¢hmisdemeanor convictions, modify
the sentence in minor respectsdatherwise affirm the judgment.

FACTUAL BACKGROUND
Prosecution's Case

S. and defendant met when skas 17 years old and he was 30.
They dated, moved in togethgot married in 1999, and had three
children.

During their marriage defendantdam to videotape them having
sex, which made S. uncomfortab A couple of times S.
discovered that he had been sdgretdeotaping her. However,
when she confronted him with it, he became angry.

In the fall of 2006, S. began to feel the marriage was not working
out. In early 2007, she enrolled in some college classes, which
made defendant unhappy.

One night in August 2007, an incitteoccurred where, after S.
rebuffed defendant's sexual adeas, he pinned her down on the
bed so she could not breathe ass$aulted her sexually. She fled
the house, stayed at a friend's place and eventually moved into her
own residencé.

Once S. moved into her own house in September 2007, she told
defendant he was not allowed inside. From then on, unusual and
suspicious events began to occur.

The tires in S.'s minivan kept goirflat, despite the efforts of the
car shop to reinflate them. Movember, roofing nails were found
in the center of her tires, and ecember, two new tires that she
had received for her birthday were found slashed.

Various small items that S. kept in her minivan turned up missing,
such as work shirts, CD's (compact discs), a phone charger and
various items of persohalothing. Lights ingile the van that she
was sure she had turned off were turned back on.

Unusual occurrences also began happening around S.'s house. The
electrical circuit breaker box wasrted off mysteously. Several
articles of clothing were found ith slits in them. Decorative
pumpkins put outside the housepeatedly disappeared. On
Thanksgiving Day 2007, the main water valve to the house was
turned off. Single shoes of'Swere missing and numerous items

of personal clothing had disapped. All of the thefts were
reported to the police.

After the pumpkins kept disappéay, S. bought a security camera
and installed it outside her hom&he camera caught a videotape of
defendant near her home at a time when she and the children were

2 At the time of trial, S. andefendant were still legally married.
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away. In December 2007, a PC-based video surveillance system S.
had purchased was stolen out of her garage.

A private investigator hired by $ecorded two surveillance videos
showing defendant entering her locked minivan and removing items
from it, including panties, a pursad several CD's. One night in
April 2008, S. heard a loud noiggstairs and discovered that a
window had been broken. In JuRk@08, S. suspected that someone
had placed spyware on her cell phone. Police subsequently
recovered from defendant's housdeo footage indicating that he
had scrolled through S.'s contaots her cell phone with a gloved
hand.

These events left S. shaken and afraid. On September 12, 2008, she
obtained a restraining @er against defendant.

On September 18, 2008, police ohtd an arrest warrant for

defendant and a search warrant fiss house and car. When the
officer read charges of theft turglary, defendant responded that
any items he took were under thelief they were his property.

In the trunk of defendant's car, p@itound S.'s CD's that had been
reported stolen. Under the floorat, they found a duplicate key to
S.'s minivan.

Inside defendant's house, police found a set of keys to S.'s house
before she had the locks changddhey also found numerous items

S. had reported stolen from her home, including the single shoes
that were taken from S.'s closetd her cell phone enger. During

the same search, police discowkee VHS tape showing defendant
having sex with S. while shavas sleeping or unconscious.
Numerous other videotapeském by a hidden camera were
discovered, some containing footadg@wing S. in various states of
undress, and another showing defent digitally penetrating her
vagina while she was asleg&pOfficers also dund surreptitiously
filmed videotapes depicting defendant's next door neighbors
engaging in sexual activity.

Defendant's criminal misconduct did not end with his arrest.
Defendant used his mother as an intermediary to tell S. that he
would agree to whatever child custody arrangement she wanted if
she would drop the charges against him. A secretly taped jailhouse
conversation indicatedefendant and his mother collaborated in
trying to avoid a subpoena so tisde would not have to testify at
trial.

Defendant's former cellmate, Courtney Jones Botta, testified that
defendant offered him money tmwmmit acts of petty theft and
vandalism against S.'s property. Defendant wanted these acts done
while he was in custody, so as to make it appear he was not the
perpetrator of the charged crimes.

3 A bottle of sleeping pills with the trade name “Ambien” was also recovered. Som
the pills had been crushed into a powder and placed in a paper bindle.
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Defense

Defendant took the stand in his owefense. He testified that he
and his wife had a “great sex life.” He admitted he used a camera
to videotape S. in states of urds and recorded footage of them
having sex, but insisted that “@@rcent of the time” S. knew about

it and did not object.

Defendant stated thdte started secretly deotaping S. in June
2007 after their relationship became rocky, because she started
acting “suspicious” and “paranoid,” like she was hiding something
from him. He also believed slwas spending time with other men
and taking some of his things.

Defendant explained thdigital penetration vide by stating that he

had been massaging his wife to see if he could motivate her to have
sex, and was shocked to realizattlshe had fallen asleep. He
videotaped the episode to prove to her what a sound sleeper she
was. He denied giving her narcotics or sleep medication. He
claimed that he took the Ambi¢mmself to help him fall asleep.

Explaining the video that formeithe basis of the spousal rape by
intoxication charge, defendant cteed that he filmed S. asleep,
paused the video to obtain her cemisto have sex with him, and

then restarted the filming. Hesisted his wife was awake during

the entire act of intercourse.

Defendant denied ever breakingarS.'s house, stealing items of
personal property, or committing acts of vandalism directed at her.
He admitted taking things out of her van, but claimed he was
exercising his community property rights. He also admitted
videotaping his neighbors havirggx on several occasions. He
claimed that they were havingex in their backyard, and was

concerned that his children would see them. The purpose of the
taping was to gather evidence for the police.

People v. Grayl124 Cal.Rptr.3d 625, 626-29 (20143 modified on denial of reh{gMay 19,
2011).

After the California Court of Appeal affired his judgment of conviction, petitioner file
a petition for rehearing. ECF No. 1-1 at 41. Tioan€ of Appeal modified its opinion to correg
a typographical error but otherwise denied rehearidgat 60. Petitioner subsequently filed a
petition for review in the California Suprer@®urt. The Supreme Court summarily denied
review and ordered that the an of the Court of Appeal ndie officially published.Id. at 63.
Justice Kennard was of the opinion that the petition should be grddted.
1
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Petitioner filed a petition for certiorari in the United States Supreme Court on Noveimber

8, 2011. ECF No. 1 at 15. The question presented for review concerned the scope of a sparch

warrant executed by the polictd. That petition was summariyenied. ECF No. 1-1 at 65.
Il. Standards of Review Applicable to Habeas Corpus Claims

An application for a writ of habeas puois by a person in custody under a judgment of|a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaifor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991pPark v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habgas

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved

an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decisionghwas based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
__,132 S.Ct. 38 (2011$tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citiAglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably Stanley
633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine arplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall

v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
6
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(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredtl. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s caséockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. Landriga50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court ve&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the seatourt’s decision."Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotiYgrborough v. Alvaraddb41 U.S. 652, 664 (2004)).

fourt
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Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiornthat there was an error well undexed and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

4 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).

7




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ke also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§

2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider{ng

de novo the constitution&sues raised.”).
The court looks to the lastasoned state court decisiortlaes basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemakeb01 U.S. 797, 803 (1991)).

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot
expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams___ U.S. , , 133

S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novp

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Himes 336 F.3d at 853. Where no

reasoned decision is available, the habeas pwtitistill has the burden of “showing there was|no

reasonable basis for the gt@burt to deny relief.’Richter, 562 U.S. at 98.
8
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A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). Mghhe federal court cannot analy:
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewl is possible fairminded
jurists could disagree that thaseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRRichter, 562 U.S. at 98).

When it is clear, however, that a state cbad not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims

A. Violation of Attorney-Client Privilege

In his first ground for federal habeas reljgétitioner claims that his Fifth Amendment
right against self-incrimination, his Sixth Amendrheghts to counsel and a jury trial, and his
Fourteenth Amendment right to due process werkated when the prosecutor was allowed tg
take possession and make use of written mati@alpetitioner brought tthe witness stand to
refresh his recollectioof the relevant events. ECF No. 1 at 12,°1Betitioner claims that in
requiring him to turn over this material to th@gecutor, the trial judge “compelled the disclos
of attorney-client privileged confidential communications during the tria.’at 16. Petitioner
also argues that the California Court of Appeal maderameous factual finding that the
material taken from petitioner consisted nbtes being employed by a witness” instead of

i

® Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
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protected attorney-client communicationd. at 33. He arguesdhjudge’s ruling had a
substantial and injuriousffect on the verdict.1d.

1. State Court Decision

The California Court of Appealenied this claim in a lengthy decision that was origing
certified for partial publication. The court explained the backgroomide claim and its analysis

thereon, as follows:

Defendant argues that it was reversible error for the trial court to
order him to surrender 18 pagesnaoites that he brought with him

to the witness stal. He asserts that sucbmpelled disclosure was

a violation of the attorney-clientipilege, and that the prosecutor's
use of the notes severely damafeddefense. We do not agree.

A. Factual Background

In the middle of defendant's tesbny, the prosecutor asked for a
bench conference. Out of the mase of the jury, the trial judge,
the Honorable Monica Marlow, st on the record that defendant
had taken certain notes with him ttee witness stand and that the
prosecutor had asked to reviewemtn Defense counsel's initial
reaction was, “That would be finel don't know what he's taken
with him.” Defendant, however, ked, “What if | have a problem
with that?” A recess was then taken to allow defendant to consult
with his attorney.

At the conclusion of the conferesm defense counsel Amy Babbits
explained that the notes werenmmunications defendant made with

his prior attorney and with he Judge Marlow asked why
defendant had the notes with hon the witness stand, to which
Attorney Babbits had no ready rgpl The judge then ordered the
notes placed in a sealed envelope until an Evidence Code section
402 hearing could be held regardittheir disclosure. Defendant
objected to this turn of events, stat “l would like my notes. I've
worked on the notes for eightomths.” Judge Marlow asked
Attorney Babbits whether she explained to her client that if he took

® Respondent argues that petitioner's Ffthendment claim is not exhausted. ECF |

15 at 20 n.1. Generally, a statéspner must exhaust all availatdtate court remedies either on

direct appeal or through collateral proceedibgiore a federal court may consider granting
habeas corpus relief. 28 U.S.C. § 2254(b)f@ywever, an application for a writ of habeas
corpus “may be denied on the merits, notwithstanding the failure of piieaay to exhaust the
remedies available in the courts oétBtate.” 28 U.S.C. § 2254(b)(2pee Cassett v. Stewart
406 F.3d 614, 624 (9th Cir. 2005). Assumarguendathat petitioner’s Fifth Amendment clain|
is unexhausted, this court recommals that it be denied on theerits pursuant to 28 U.S.C.
§ 2254(b)(2).

” Undesignated statutory refames are to the Evidence Code.

10
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the notes to the witness stand gvesecutor would have a right to
review them. She responded, “I've told him that. Yes.”

Judge Marlow explained to defendant that if he chose to have the
notes with him on the witness starigey would be “discoverable to

the prosecution.” Defendant replied, “That damages my case.” The
judge stated that the decision was his, but if he chose to take the
notes with him, “you may endp with a court ruling you don't
agree with . . . .” Defendamesponded that he would testify
without the notes.

Subsequently, a section 402 heanvap held on the discoverability
of the note$. The prosecution's investigator testified that he saw
defendant consulting the notes “at least four times” during his
testimony. Defendant admitted theg took the notes to the stand,
but claimed that he referred tbem only a couple of times, to
check on dates.

Attorney Babbits took the pdgn that the documents were
privileged attorney-client commications and were therefore
protected from disclosure. The prosecutor argued that by taking the
documents with him to the witne@stand to refresh his memory,
defendant had waived any plege and subjected them to
discovery under section 771.

When his trial testimony remed, the prosecutor elicited
defendant's admission that he had taken the notes with him to the
witness stand the previous dait a resumption of the section 402
hearing, defendant g#fied that the notes were “letters and
summaries to [his] attorney” since November of 2008. He admitted
that he reviewed them to refledhis recollection just prior to
testifying. Under questioning bwttorney Babbits, defendant
stated that the notes were mwved during conversations between
him and his present and former attorneys, that some were prepared
at his attorney's request, and tbame were written by his attorney.

Judge Marlow then took a recessview the documents in camera.
Afterward, she announced that she was satisfied they contained no
attorney work product and thus weret protected by that privilege.
Judge Marlow also determined that the documents were “simply a
summary of [defendant's] recollection of events,” the primary
purpose of which was to refrestshmemory. The court concluded
that, even though the notes mightvééeen protected initially as
attorney-client communication, defgant had waived the privilege

by bringing them to the witnessasid to refresh his memory during
his trial testimony. Accordingly, theourt ordered disclosure of the
notes to the prosecutor.

In a later exchange, Attorney Blaits clarified that she did not
object to a one-page summary that defendant concededly looked at

® The notes hereinafterfegred to consist of a six-page document and a 12—page
document. Each begins with the salutatioe&bJosh,” a reference to defendant’s former
attorney, Josh Lowery.

11
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while testifying, but did objecton grounds of attorney-client

privilege, to disclosure of thexsiand 12 - page documents he had
brought with him to the witnesstand. Judge Marlow ruled,

however, that under section 771etlprosecutor had a right to

review any writing defendant actlialised to refresh his memory.

During cross-examination, the pexsitor used the notes to elicit
defendant's admission that he lied his attorney when he wrote
that he never saw the video sbmeone scrolling with S.'s cell
phone. With respect to the spousal rape charge, the prosecutor got
defendant to admit that the notes failed to mention his current claim
that he paused the video to aibt S.'s consent before having
intercourse with her.

B. Analysis

Defendant contends that the trial court violated the attorney-client
privilege by allowing the prosecutor to see the notes he used while
testifying. He assertsahthe documents were absolutely privileged
as confidential communications and that, notwithstanding section
771, the mere fact that he tooleth to the witness stand did not
constitute a waiver of the privilege.

Section 954 states in relevapart: “Subject to Section 912 and
except as otherwise provided in this article, the client, whether or
not a party, has a privilege tofuse to disclose, and to prevent
another from disclosing, aonfidential communication between
client and lawyer . . . .” (8 954,st par.) Section 912 states in
pertinent part: “[T]he right ofany person to claim a privilege
provided by Section 954 . . . igvaived with respect to a
communication protected by theiplege if any holder of the
privilege, without coercion, has dlssed a significant part of the
communication or has consented to disclosure made by anyone.
Consent to disclosure is manifested &yy statement opther
conduct of the holder of the pilege indicating consent to the
disclosure including failure to claim the privilege in any
proceeding in which the holder has the legal standing and
opportunity to claim the privilegé (8 912, subd. (a), italics
added.)

Section 771 states, with inapplicable exceptions, that “if a witness,
either while testifying or prior theto, uses a writing to refresh his
memory with respect to any tber about which he testifiesuch
writing must be produced at the hearing at the request of an
adverse partyand, unless the writing 0 produced, the testimony
of the witness concerning such matter shall be stricken.” (8§ 771,
subd. (a), italics added.)

We shall assume for purposesanfjument that the two documents
in question were confidential sonunications between defendant
and his attorneys and thus prestingly privileged. The decisive
guestion is whether Judge Marla®@rrectly ruled that defendant's
use of these notes to refresh hismoey constituted a waiver of that
privilege.

12
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Cases addressing the integpldbetween section 771 and the
attorney-client privilege are few. IHerns Construction Co. v.
Superior Court(1968) 266 Cal.App.2d 405, 72 Cal.Rptr. 74, the
defendant's employee used certain investigation and accident
reports to refresh his testimony at a deposition. When the plaintiff's
attorney demanded disclosure of the reports, defense counsel
objected on grounds of att@y-client privilege. Ifd. at pp. 408—
409, 72 Cal.Rptr. 74.) The Couof Appeal, Fourth Appellate
District, Division Two, hé&l that the reports were properly subject
to disclosure. “Having no indepdent memory from which he [the
witness] could answer the quiests; having had the papers and
documents produced by [defendant] Gas Co.'s attorney for the
benefit and use of the witnessnfg] having used them to give the
testimony he did give, it would benconscionable to prevent the
adverse party from seeing and obtaining copies of them. We
conclude there was a waiver ahy privilege which may have
existed.” (d. at p. 410, 72 Cal.Rptr. 74.)

However, inSullivan v. Superior Cour{1972) 29 Cal.App.3d 64,

105 Cal.Rptr. 241, Sullivan), a conference between the plaintiff
and her attorney regarding the fadf an automobile accident was
tape recorded and then tranbed. The plaintiff reviewed the
transcript to refresh her mmory before giving deposition
testimony. After ascertaing that the plaintiff hé used it to refresh

her memory, defense counsel demanded disclosure of the transcript
under section 771.S@llivan at p. 67, 105 Cal.Rptr. 241.)

The Court of Appeal, First Appellat@istrict, Division Four, held
that the privilege was not waived under these circumstances.
Although it recognized an apparetnflict between section 771,
which requires the production ddll writings used to refresh
testimony, and section 954, wh protects confidential
communications betweentatney and client Qullivan, supra 29
Cal.App.3d at p. 72, 105 Cal.Rptr. 241), the court, as a matter of
statutory interpretation, held thidte word “writing” in section 771
was never intended to ine a verbatim transpti of a confidential
interview between attorney and cliemth respect to the core issues

in the caseJullivan at p. 73, 105 Cal.Rptr. 23t In light of the
“age and sanctity” of the privilege, theullivan court found it
doubtful that the Legislature intended the word “writing” in section
771 to cover such a unique docemh as a transcript of a
confidential attorneydent conversation. Sullivan at pp. 73-74,
105 Cal.Rptr. 241.)

Much more recently, ifPeople v. Smitlf2007) 40 Cal.4th 483, 54
Cal.Rptr.3d 245, 150 P.3d 1224, thdifoania Supreme Court had
no trouble deciding that the mandafesection 771 prevailed over a
claim of psychotherapist-patientiyilege. There, defense-retained
psychologist, Dr. Oliver Gler, administered numerous
psychological tests to the defendand used the results to refresh
Dr. Glover's recollection befortestifying. The prosecution moved
to discover Dr. Glover's notes,wadata and test materials under
sections 771 and 721, subdivisior), (eriterion (3) (providing that
an expert witness may be fully cross-examined as to “the matter
upon which his or her opinion is $&d and the reasons for his or

13
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her opinion”). People v. Smith, suprd0 Cal.4th at pp. 507-508,
54 Cal.Rptr.3d 245, 150 P.3d 1224.)

Smith held that the foregoing staést required production of the
materials. Noting that Dr. Glover relied on the documents to
refresh his memory and to fouhate his opinion, the Supreme
Court ruled that the trial court “did not abuse its discretion” in
ruling that the prosecution was entitleo disclosure of the doctor's
tests and notes.Péople v. Smith, suprd0 Cal.4th at pp. 508-509,
54 Cal.Rptr.3d 245, 150 P.3d 1224.)

Applying the foregoing principlesand interpreig the relevant
statutes, we uphold the trial court's determination that the attorney-
client privilege was waived under the circumstances here.

It is the function of the trial @urt to resolve any factual dispute
upon which a claim of privilege dependspton v. Superior Court
(1996) 48 Cal.App.4th 1599, 1619, 56 Cal.Rptr.2d 341) and the
court's resolution of such factualngbicts will not be disturbed if
supported by substantial evidencSiefra Vista Hospital v.
Superior Court for San Luis Obispo Couritp67) 248 Cal.App.2d
359, 364-365, 56 Cal.Rptr. 387). Morengveiscovery orders are
reviewed for abuse of discretion. Pgople ex rel. Lockyer v.
Superior Court(2004) 122 Cal.App.4th 1060, 1071, 19 Cal.Rptr.3d
324.))

Unlike the situation irSullivan the prosecutor was not seeking to
discover the contents of a pratriattorney-client communication.

She merely sought notes thatrevébeing employed by a witness
during the coursef his testimony.

Section 954 declares that thétoaney-client privilege may be
waived by any conduct on the part of the privilege holder
manifesting consent to the disclosure. Evidence adduced at the
section 402 hearing revealed thagfendant's “Dear Josh” letters
actually consisted primarily of noté® prepared in computer class
during his incarceration. Thewwtained a count-by-count response

to the criminal charges. Defenddrought the documents with him

to the witness stand, referred tteem on several occasions while
testifying, and admittedly used them to refresh his memory.

A person “who exposes any signifitgrart of a communication in
making his own case waives theivlege with respect to the
communication's contents bearing on discovery, as weldmels

V. Mix (1999) 22 Cal.4th 1, 20-21n.f5, 91 Cal.Rptr.2d 273, 989
P.2d 701;see also8 912, subd. (a)People v. Barnet{1998) 17
Cal.4th 1044, 1124, 74 Cal.Rptr.2d 121, 954 P.2d 384.) By
bringing the notes to the witness stand and using them to refresh his
memory, defendant made their contents fair game for examination
and inquiry. Such condus inconsistent with an intent to preserve
them as confidential attoey-client communications.

“The doctrine of waiver of the attaey-client privilege is rooted in
notions of fundamental fairnessts principal purpose is to protect
against the unfairness that wdutesult from a privilege holder

14




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

selectively disclosing privilegedommunications to an adversary,
revealing those that pport the cause while claiming the shelter of
the privilege to avoid disclosinthose that are less favorable.”
(Tennenbaum v. Deloitte & Toucl{@th Cir.1996) 77 F.3d 337,
340-341, citing 8 Wigmorekvidence(McNaughton ed. 1961) §
2327, p. 636.)

It would be unjust to allow a parto use written materials on the
witness stand to enable him to present his case to the jury and then
hide behind a claim of attorney-atieprivilege when his adversary
seeks to review the same materialsThe trial court reasonably
found that, by using the documents as a memory-refreshing device
and visual aid in presenting his testimony, defendant waived any
claim of attorney-client privilege. Accordingly, the court properly
required their disclosure to theggecution pursuant to the mandate
ofdse%ion 771. We find no abusé discretion in the disclosure
order.

People v. GrayNo. C062668, 124 Cal.Rptr.3d 625, 626-29 (2011).
2. Analysis

The decision of the California Court Appeal on petitioner’s claim regarding the
violation of the attorney-client ptilege turns on an analysis Glifornia caselaw and statutes.
As explained above, a federal writ is not available for alleged ertbeimterpretation or
application of state lawWilson 562 U.S. at S5Estelle 502 U.S. at 67-68. To the extent
petitioner is alleging that the trial court violatgtdte law in ordering him tiurn over his notes t¢
the prosecutor, his claims are moignizable in this federal haas action. This would include

whether petitioner validly waived the attorrelient privilege undestate law by relying on

® Section 771 provides an alternativetriking defendant's testimony — but that
apparently was not reqated by the parties.

19" Defendant also claims the trial cosrih camera review was itself error, citi@gstco

Wholesale Corp. v. Superior Coy#009) 47 Cal.4th 725, 101 Cal.Rptr.3d 758, 219 P.3d 736.

Costcq the Supreme Court noted that section 9libdaision (a) prohibits information claimed
to be protected by the attorney-client privilégmn disclosure to a presiding officerCdstcq at
p. 736, 101 Cal.Rptr.3d 758, 219 P.3d 736.) Althouglsthieite allows in camera review to
enable a trial court trule on a claim of work product privilegit has no counterpart with respe
to the attorney-client privilege. Thus, the tgalrt erred by conducting an in camera review
the subject attorney-client lettedd(at pp. 736—737, 101 Cal.Rptr.3d 758, 219 P.3d 736.)
Unlike the situation irfCostcq Judge Marlow conducted ancéamera review for the stated
purpose of ascertaining whether any attorney vpodduct privilege applied, which is expressi
permitted by section 915, subdivision (b). Defe counsel lodged no objection to the court's
procedure. Accordingly, anyaim of error has been forfeited.
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material he brought to the witee stand. The only claims thaégaroperly before this court are
claims alleging federal constitutional error. The court will address those claims below.
Citing Weatherford v. Burseyi29 U.S. 545 (1977), petitioner claims that being forcec
turn over attorney-client material to the prostor violated his SiktAmendment right to
counsel. ECF No. 1 at 35. Weatherforgdlan undercover agent attended sessions between
defendant and the defendant’s ety at the invitatiomf defense counsel, who believed that t
agent was also being prosecuted for the safflease. Although the agent sat in on these
sessions, he did not disclose any informatiorebened at the sessionshis superiors or to the

prosecution. The Court of Appedts the Fourth Circuit held thalhe agent’s actions violated t

Sixth Amendment because “whenever the prages knowingly arranges and permits intrusion

into the attorney-client relationship the rightctmunsel is sufficiengl endangered to require
reversal and a new trial.Weatherford 429 U.S. at 549, 97 S.Ct. 837 (quotBgrsey v.
Weatherforgd 528 F.2d 483, 486 (4th Cir. 1975)). Thepreme Court reveed the Fourth
Circuit, holding that a Sixth Amendment violationthis context requiresot only intrusion into
the attorney-client privilege but alsosshowing of prejudice. Later, @luchette v. Rushei70

F.2d 1469, 1471 (9th Cir. 1985), tNenth Circuit explained:

Standing alone, the attorney-clieptivilege is merely a rule of
evidence; it has not yet been held a constitutional ri§bet Maness
v. Meyers 419 U.S. 449, 466 n. 185 S.Ct. 584, 595 n. 15, 42
L.Ed.2d 574 (1975)Beckler v. Superior Cour668 F.2d 661, 662
(9th Cir.1978). In some itgations, however, government
interference with the confidentia¢lationship between a defendant
and his counsel may implicate Sixth Amendment rigl8se, e.g.,
Weatherford v. Bursey29 U.S. 545, 97 S.Ct. 837, 51 L.Ed.2d 30
(1977). Such an intrusion violates the Sixth Amendment only when
it substantially prejudices the defendantlnited States v. Irwin
612 F.2d 1182, 1186-87 (9th Cir.1986¢e United States v. Gloyer
596 F.2d 857, 863-64 (9th Cirgert. denied 444 U.S. 860, 100
S.Ct. 124, 62 L.Ed.2d 81 (1979).

Cluchette v. Rushe70 F.2d 1469, 1471 (9th Cir. 1985).
PetitioneralsocitesUnited States v. DanielspB25 F.3d 1054 (9th Cir. 2003), in suppo

of his federal cortitutional claimst' ECF No. 1 at 38. IBanielson a criminal defendant

11 petitioner mis-labels this casmited States \Dennis. Id. However, it is clear that he

is referring to théanielsoncase.
16
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revealed his trial strategy #oconfidential government informianAlthough the government ha
not directed the informant to obtain this infation, it later encouraged the informant to keep
talking to the defendant and padme of his expenses while hentinued to gather information
Danielson 325 F.3d at 1060. Under these circuanses, the Ninth Circuit found that the
government had improperly intruded into the @i&y-client relationship. Citing the Supreme
Court decision itWeatherfordthe court remanded the case to the trial court to determine w
petitioner had suffered “substantial” prejudfo@m the government’s improper actions. The

Ninth Circuit explained:

Substantial prejudice resultsofm the introdutton of evidence
gained through the intenfence against the defendant at trial, from
the prosecution's use of confidiesh information pertaining to
defense plans and strategy, and fratimer actions designed to give
the prosecution an unfaadvantage at trial.

Id. at 1069.

Petitioner argues that, in this case, “the pocosor was able to utilize the attorney-client
communications to damage the credibility ofifg@ner in front of the jury and it was that
prejudicial conduct which caed the constitutional violationsroplained of here.” ECF No. 1 «
35. Petitioner points out that the prosecutor useatonfiscated material to cross-examine hir
eliciting the fact that he had dieo his attorneys and his mothand had failed to tell his attorne
that he paused the videotape in order to seusreife’s consent tsexual intercourseld. at 39-
40. He contends that the prosecutor’'saandj in effect, “invaded the defense camful’ at 43.

Petitioner asks:

What can be more injurious to a defendant’s case than having the
prosecutor holding in her hand aeslh of 18 pages of letters from
client to attorney and cross-exiaimng the defendant, Mr. Gray, on
the contents of those letters and getting him to admit that he lied to
his attorney and that he lied evienhis own mother about material
facts of the case.

Id. at 44.
Petitioner also notes that theosecutor referred to the notes in his closing argument 4
read aloud from one of petitione letters to his counsel, compng the statements contained

therein with petitiongs trial testimony.ld. at 39-40. He argues:
17
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Here, the state deliberately intruded into petitioner’s privileged
relationship with his attorneys. As in other federal cases, the
government here, unwisely but actieinfiltrated the defense, not
by planting informants but, incomprehensibly with the approval of
a California state court, interapg and actually seizing and using

in court against petitioner,oofidential communications between
petitioner and his attorneys.

Id. at 36-37.

Finally, petitioner argues thtite California Court of Appeal made a factual misstaten

ent

when it found that he brought the notes to the egitnstand and used them to refresh his memory.

He contends that, on the conyrathe court and prosecutor agreed that petitioner had not read

from or viewed the documents during his testityy but only before he took the witness stand
Id. at 42.

As explained above, a federal habeas cousdt meny habeas relief with respect to any
claim adjudicated on the merits in a state tpuvceeding unless the proceeding “resulted in :
decision that was contrary to, or involvedianmeasonable applicatiar, clearly established
Federal law, as determined byetS8upreme Court of the United Stsit or “resulted in a decision
that was based on an unreasonable determinatioe ¢ddts in light of the evidence presented
the State court proceeding.” 28 U.S.C. § 2254(dfR)), Clearly estaidhed Federal law under
§ 2254(d)(1) is “the governing legatinciple or principés set forth by the Supreme Court at t
time the state court renders its decisiobdckyer v. Andrades38 U.S. 63, 71-72 (2003). Whe

a Supreme Court decision does nguarely address] ] the issue in th[e] case . . . it cannot be

said, under AEDPA, there is ‘clépestablished’ Supreme Countecedent addressing the issuge

before us, and so we must defiethe state court's decisionMoses v. Payné55 F.3d 742, 754
(9th Cir. 2009). In other words, under AEDRAederal habeas court must defer to the state
court’s decision if a Supreme Codecision fails to “squarely addig’ the issue in the case or
establish a legal principle that &arly extends to a new contextarghese v. Uribe736 F.3d
817, 820 (9th Cir. 2013%ee also Brewer v. HalB78 F.3d 952, 955 (9th Cir. 2004) (“If no
Supreme Court precedent creates clearly estedalifederal law relating to the legal issue the
habeas petitioner raised in statirt, the state court’s decisicannot be contrary to or an

unreasonable application of clearlyaddished federal law”).
18
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There is no United States Supreme Couctsien which squarely addresses the issue
presented in this case. Nor is there a legatjpie established by aureme Court decision tha
clearly extends to the novel factual context of tase. In the cases relied on by petitioner, th
prosecution instigated and setmotion a violation of the defendasmttorney-client privilege,
which it then used to its advantage. In ttase, on the contrary, the prosecutor’s request for

copy of petitioner’s notes was maadely after petitionebrought the notes tihe witness stand tc

1t

e

a

)]

use in connection with his testimony. The prosecs request to see these notes was permitted

by state statute and sanctioned by touer. Unlike the situation MWeatherfordand
Danielson there was no purposeful improper urgion by the prosecutor on petitioner’s
confidential notes for the purpose of giving himuenfair advantage. Rather, he simply reque
what the California Evidence Coddowed: the opportunity to restv material that a witness is
using to refresh his recollection. Because tieer® United States Sugmne Court decision that
gives a clear answer to the question presentedldee one in petitiones’favor, the decision of
the California Court of Appeal doest violate 28 U.S.C. §2254(dpee Wright v. Van Patten
552 U.S. 120, 126 (2008).

In any event, petitioner has failed to establish that the trial court’s ruling had a
“‘substantial and injurious effect or influence in determining the jury’s vétdigtecht 507 U.S.
at 637. With regard to petitioner’s cross-examoratestimony that he fady told his first trial
counsel and his mother that he had not seewitle®s of someone scrolling through the victim
cell phone, petitioner gkained that he did so because hewaginally advised not to make an
incriminating statements. Later, however, his galor told him “to tell the truth so | told the
truth.” Reporter’s Transcript (R at 984-5. He alsexplained that he did not tell his mother
about seeing the videotape of someone kegalhrough the victim’'sell phone because he
believed she was passing information along toratiembers of his family, who in turn were
passing the information to his wiféd. at 985-86. In addition, petitner testified that he did no
tell his attorney that he woke his wife upask her permission to have sex because it was a

“minor” detail “in the scope of wdit | was being charged withId. at 985. Given the substanti

evidence of petitioner’s guilt, astderth in the opinion of the Qifornia Court of Appeal, and the
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fact that petitioner was able to plausibly explain the discrepancy betwe#ial testimony and
the contents of his notes, theuct does not find that petitionbas established prejudice with

respect to this claim. Any error by the trialcbin allowing the prosetor to take possession O
petitioner’s notes could not hakad a “substantial and injurious effect or influence in

determining the jury’s welict” under the circumances of this caseéBrecht 507 U.S. at 637.

For the foregoing reasons, petrter is not entitled to relief dms claim that a violation of

the attorney-client privilege violatdds federal constitutional rights.

B. Sufficiency of the Evidence

Petitioner was charged with a five-yeantemce enhancement for administering “a
controlled substance, to wit: AMBIEN, inalation of Penal Code section 12022.75” in the
course of committing the felony of sexual penetratvith a foreign objectClerk’s Transcript
on Appeal (CT) at 209. The jury found this sentence enhancement to biltraie483. Penal
Code § 12022.75 provides, with respect to corddoiubstances, that “Any person who, in the

commission or attempted commissioinany offense specified in paragraph (2), administers &

\ny

controlled substance listen Section 11054, 11055, 11056, 11057, or 11058 of the Health and

Safety Code to the victim shall be punistgdan additional andonsecutive term of
imprisonment in the state prison for fivears.” Cal. Pen. Code § 12022.75(b)(1). The drug
“Ambien” is not specifically listed as a conliexl substance under Health and Safety Code
88 11054, 11055, 11056, 11057 or 11058. Further, the prosecutor did not introduce any €
at petitioner’s trial to show th#@mbien is a controlled substasmunder the relevant sections of
the Health and Safety Code.

In his next ground for relief, petitioner claims that the evidencedatred at his trial wag
insufficient to support the jury finding that henaidistered a controlledubstance to his wife.
ECF No. 1 at 45-49. He notes tlia¢ jury instructionsequired the juror determine whether
he administered Ambien to his wife, but did nequire them to determine if Ambien constitute
a controlled substance undee tielevant sections of théealth and Safety Coddd. at 46. He
argues that there was a complete lack ofeswie to support the jury’s true finding on the

sentence enhancement.
20
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Petitioner raised this claim atirect appeal and also in atpien for review filed in the
California Supreme Court. Resp’'t's Lodg. Do8s17. Accordingly, the claim is exhausted.

Gatlin v. Madding 189 F.3d 882, 888 (9th Cir. 1999). In his opposition brief on appeal,

respondent conceded that the evidence wafficisat to support the sentence enhancement for

administering a controlled substae and agreed that petitionefi\ge year sentence on that

enhancement should be reversed. Resp't's LDdg. 10 at 50-51. Subsequently, the Califorr

Court of Appeal requested briefing by thetfgs on the following two issues: (1) whether the

court could take judicial notice ¢hcts demonstrating that Ambieontained an ingredient that

a listed controlled substance; gl if the court could properly takadicial notice of these facts

what effect would this have on petitioner’s ofeof insufficient evidence. Both parties filed
responsive briefs. Resp’t's Lodg. Docs. 12, 13.

1. State Court Decision

The California Court of Apgal rejected petitioner’s arguments, but only after constru
them as a claim of jury instruction error instedic claim of insufficient evidence. The court

explained its reasoning as follows:

Defendant was charged and convictédsexual penetration with a
foreign object (Pen.Code, § 289, subd. (d)), with a special finding
that he administered a controlled substance in the course of
committing this felonyi@l., 8 12022.75, subds. (a), (b)(2)(D)). The
enhancement drew a five-year prison term and was proved by
evidence that defendant used Ambito render S. unconscious,
enabling him to film and perfortimne act of digital penetration.

Defendant contends that the enlement must be stricken because
the prosecution introduced no evidence that Ambien was a
controlled substance. We do not agree.

Defendant's argument frames a false issue. The question is not
whether the prosecution failed to prove an element of the offense
(that Ambien was a controlled substance) because the jury
instruction given by the trial coucompletely removed that issue
from the jury's consideration.

The court instructed the jurgs follows: “If you find defendant
guilty of the crime charged in count one [digital penetration,] you
must then decide whether the People have proved the additional
allegation that defendant administegedontrolled substance to [S.]
during the commission of thatiere. [{] . . . To prove this
allegation, the People must protweo things; number one, in the
commission of sex penetration ttvia foreign object when [the]
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victim [was] unconscious, [defendduatdministered Ambien to [S.]

[] And, number two, [defendant] did so for the purpose of
committing the crime of sex penetration with a foreign object when
the victim was unconscious$?/(ltalics added.)

Thus, the instruction conclusively presumed that Ambien was a
controlled substance, rather than asking the jury to determine it as a
factual issue. Because the instruction completely removed the issue
from the jury's consideration, it makes no sense to ask whether that
element of the crime was supped by substantial evidence.
“When proof of an element has been completely removed from the
jury's determination, there can be no inquiry into what evidence the
jury considered to establish that element because the jury was
precluded from considering whether the element existed at all.”
(People v. Flood1998) 18 Cal.4th 470, 533, 76 Cal.Rptr.2d 180,
957 P.2d 869 Klood), quoting United States v. Gaudir{9th
Cir.1994) 28 F.3d 943, 951.) Instedhe issue on appeal devolves
into one of ingtuctional error.

An instruction that forecloses jumpquiry into anelement of the
offense and relieves the prosecution from the burden of proving it
violates the Fourteenth AmendmenCacella v. California(1989)

491 U.S. 263, 266, 109 S.Ct. 2419, 10kd.2d 218, 222.) Such an
instruction does not require autatic reversal, however. An
instruction which misdescribes, omits or presumes an element of an
offense is subject to harmless error review un@Geapman v.
California (1967) 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705,
710-711, i.e., whether the error was harmless beyond a reasonable
doubt Flood, supra 18 Cal.4th at p. 499, 76 Cal.Rptr.2d 180, 957
P.2d 869). Stated another way, we must ask whether we can say
beyond a reasonable doubt that émeor did not contribute to the
jury's verdict. Flood, supra 18 Cal.4th at p. 504, 76 Cal.Rptr.2d
180, 957 P.2d 869, citingates v. Evatf1991) 500 U.S. 391, 402—
403, 111 S.Ct. 1884, 114 L.Ed.2d 432, 448erruled on other
groundsin Estelle v. McGuirg1991) 502 U.S. 62, 72, fn. 4, 112
S.Ct. 475, 116 L.Ed.2d 385, 399.)

“One situation in which instructional error removing an element of
the crime from the jury's consideration has been deemed harmless is
where the defendant concedes admits that element.”F(ood,
supra, 18 Cal.4th at p. 504, 76 Cal.Rptr.2d 180, 957 P.2d 869.)

Here, the jury instrction presuming Ambien was a controlled
substance was given without oldjea and was never the topic of
discussion in chambers. At triadefendant did not dispute that
Ambien was a controlled drug. His defense was that he procured a
prescription for Ambien for himself, because he had trouble
sleeping. In their sumrians, both attorneys gued their case as if

it were a given fact that Ambiemas a controlled substance. The
prosecutor argued, “There's an enhancement here. And that's for
the administration of Ambien to committhe crime.” (ltalics

12 Prior to this instruction, the court twiceferred to the special allegation relating to
count one as “administering Ambien,” fadministering a controlled substance.”
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added.) Defense counsel retorted, “She has no proof that at the
time of that video [S.] wagiven Ambien.” (ltalics added.) The
record thus establishes that thal was conducted by the court and

all parties as if Ambien's stats a controlled substance was a
presumedact.

There is a sound basis for judicialiticing the truth of the fact
presumed in the instruction. Jaidil notice is commonly taken of
well-known medical and scientifitacts. (See 1 Witkin, Cal.
Evidence (4th ed. 2000) Judicial Notice, 8 33, pp. 128-129
(Witkin) [and cases collected themg) Although “Ambien” is not
listed as a controlled substance thee Health and Safety Code
section 11057, subdivision (d) providdsat controlled substances
include “any material, compound, xtire, or preparation which
contains any quantity of the following substances, including its
salts, isomers, and salts of isomers whenever the existence of those
salts, isomers, and salts of isomés possible within the specific
chemical designation: [1] . . . [T] (32) Zolpidem.”

The Physicians' Desk Reference (PDR) states that “Ambien” is the
chemical compound zblpidem tartrate.” (Ambien, Physicians'
Desk Reference, Prescriptionugs (63d ed. 2009) p. 2692, italics
added.)

Judicial notice is a substitute forrfoal proof of facts. (1 Witkin,
supra, Judicial Notice, 8 1, 402.) Section 452 provides that
judicial notice may be taken of “[flacts and propositions that are not
reasonably subject to disputadaare capable of immediate and
accurate determination by resort to sources of reasonably
indisputable accuracy.” (8 452, subd. (h).) The PDR has been
recognized in other jurisdictionas an authoritative source for
indisputably accurate information. (S€@mmonwealth v. Greco
(Mass.2010) 76 Mass.App.Ct. 296, 301, 921 N.E.2d 1001, 1006;
Kollmorgen v. State Bd. of Med. Exam(fglinn.Ct.App.1987) 416
N.W.2d 485, 488;U.S. v. Dillavou(S.D.Ohio 2009) 2009 WL
230118;Wagner v. Roche LabgOhio 1996) 77 Ohio St.3d 116,
120, fn. 1, 671 N.E.2d 252, 256 [“@hPDR is considered an
authoritative source for information.”].)

An appellate court may take judatinotice of anyfact judiciall
noticeable in the trial” court. (Evid.Code, § 459, subd. (&Y.
Therefore, we take judicial notice, by reference to the PDR, that
Ambien contains zolpidem, which is specifically listed as a
controlled substance in Healénd Safety Code section 11057,
subdivision (d)(32).

“The United States Supreme Court has admonished that,
‘[h]armless-error analysis addresses. what is to be done about a
trial error that, in theory, may te altered the basis on which the
jury decided the case, but in practice clearly had no effect on the

13 In a letter requestingipplemental briefing, we informed the parties that we were
considering the propriety ofkang judicial notice of the PDR entry for Ambien, and afforded
them an opportunity to brief the issue.
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outcome.” People v. Harris(1994) 9 Calth 407, 431, 37
Cal.Rptr.2d 200, 886 P.2d 1193, quotiRgse v. ClarK1986) 478
U.S. 570, 582, fn. 11, 106 S.Ct. 3101, 92 L.Ed.2d 460, 473.)

Our review of the trial record;oupled with undisputed facts of
which we take judicial noticegonvinces us beyond a reasonable
doubt the instructionalreor here played no pam the jury's true
finding on the enhancement of administering a controlled
substance. Indeed, to overturn advet due to the absence of proof
of an undisputedly true and judidly noticeable d&ct would be an
abdication of our constitutional duty reverse only where the error

complained of resulted in a miscage of justice.(Cal. Const., art.
VI, §13.)

Gray, 124 Cal. Rptr. 3d at 634-36.

Petitioner argues that the California Canfrdppeal improperly resolved his claim by
relying on a theory natised or briefed by the partiesdaby failing to addrss the claim of
insufficient evidence actually raisedCF No. 23 at 16. He argues the state court decision i
entitled to deference under AEDPA because iltptrejected a sufficiency of the evidence
analysis and took the tack the CCA itself cosgbply the missing element.” ECF No. 1 at 49
This court agrees.

Petitioner’s claim before this court is thhé evidence introduced at his trial is
insufficient to support the jury’s finding that henaidistered a controlledubstance. Petitioner’s
allegations of insufficient evidence state a federal habeas claokson v. Virginiad43 U.S.
307, 319 (1979)in re Winship 397 U.S. 358, 364 (1970). Adderth above, the California
Court of Appeal chose not to address the suficy of the evidence claim raised by petitioner
but, instead, construed the claimaashallenge to the trial courfisry instructions and then took
judicial notice of facts that rendered the jurgtruction error harmless. The court referred to
petitioner’s claim of insufficienévidence as a “false issue” aoebceeded to address a differer
issue altogether.

This court will address petitioner’s claim as it has been presented in his federal haly
petition and will not attempt to recast it as a différelaim. In this regard, the court notes that
claims challenging sufficiency of the evidenceda@een raised by several petitioners in both
published and unpublished cases itifGania under factulcircumstances which are substantia

similar to the facts of this cas&ee, e.g., People v. Dayvi& Cal.4th 353 (2013Reople v.
24
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Nguyen No. A139003, 2014 WL 2195057 (Cal.Appt Dsst. May 27, 2014) (unpublished
disposition);People v. BendeiNo. A131954, 2013 WL 5827276 (Cal.App. 1st Dist. Oct. 30,
2013) (unpublished disposition). Those cases weotded by California courts, including the
California Supreme Court, &y on the issue raisedd. Indeed, this court has not been able to
find another state court decision thiis type of claim in which # cognizable claim raised by the
petitioner has been recast by tippellate court as a different cogable claim. This court does
not find good cause to construe petitioner’'sgadteons as a jury instruction claim and will
therefore address petitioner’s insufficiencytloé evidence claim on the merits.

Because the California Court of Appelad not reach the merits of petitioner’s
insufficiency of the evidence claim, thesurt will address the claim de novBtanley 633 F.3d
at 860;Reynosp462 F.3d at 110%ulph, 333 F.3d at 1056.

2. Applicable Legal Standards

The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.” In re Winship 397 U.S. 358, 364 (1970). Theresidficient evidence to support a
conviction if, “after viewing thesvidence in the light mostvarable to the prosecution, any
rational trier of fact could have found the edsd elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia443 U.S. 307, 319 (1979%ee also Juan H. v. AlleA08 F.3d 1262,
1274, 1275 & n. 13 (9th Cir.2005). “[T]he dispositive question uddeksons ‘whether the
record evidence could reasonably suppdmding of guilt beyond a reasonable doubtChein
v. Shumsky373 F.3d 978, 982 (9th Cir. 2004) (quotiarkson443 U.S. at 318). Put another
way, “a reviewing court may set aside the junésdict on the ground aehsufficient evidence
only if no rational trier ofact could have ageel with the jury.” Cavazos v. Smith  U.S. |
132 S.Ct. 2,4 (2011).

In conducting federal habeas review al@m of insufficiency of the evidence, “all
evidence must be considered in the ligiust favorable to the prosecutioriNgo v. Giurbing
651 F.3d 1112, 1115 (9th Cir. 2011). “A petitioner for a federal writ of habeas corpus faces a

heavy burden when challenging the sufficiencyhefevidence used to obtain a state conviction
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on federal due process groundstian H, 408 F.3d at 1274. The federal habeas court

determines sufficiency of the evidence in reference to the substantive elements of the crin

offense as defined by state ladackson443 U.S. at 324 n.1&hein 373 F.3d at 983.
3. Analysis

Pursuant to California law, Elence that a substance is arftolled substance” under th
Health and Safety Code must be proved byewe from an expert wiess or other similar
testimony; the brand or chemical name, stagdilone, is insufficient for this purposBavis, 57
Cal.4th at 361-62. A trier of fact may rely orerences to support a conviction but only if tho
inferences are “of such substantiality thatasonable trier of fact could determine beyond a
reasonable doubt” that thefemred facts are true.People v. Raley1992) 2 Cal.4th 870, 890—
891. A reasonable inference, however, must bafanence drawn from evidence, it may not I
based on suspicion alone or speculatibavis,57 Cal.4th at 360.

There is no dispute in this case that the grator failed to introduce evidence to estab
that the drug petitioner administeredhis wife was a controlled subsace, as that term is defin
in Cal. Health and Safety Code 88 11054, 11055, 11056, 11057, or 11058. Nor was there
evidence that Ambien’s chemical structure included of the controlledubstances listed in an
of the relevant provisions the Health and Safety Cod&imilar to the situation iRPeople v.
Davis “all the jury had before it was a chemical namo¢ listed in any schedule of the code.”
Cal.4th at 360. Whether or not the subseapetitioner administered was a “controlled
substance” was an element of the enhancemigmtvhich petitioner was charged. As noted
above, respondent conceded in connection patitioner’s direct apgal that there was no
evidence presented to supportradfng that petitioner administer@adcontrolled substance, and
agreed that petitioner’s fiveegr sentence on that enhancenséould be reversed. Resp't's
Lodg. Doc. 10 at 50-51. Under the circumstancehisfcase, no reasonable trier of fact could
have found this element of the sentence enhancement beyond a reasonabléagdtabh 443
U.S. at 319. Accordingly, petitioner is entithedrelief on his claim of insufficient evidence.

In the context of a claim of insufficient eeidce, judicially noticed facts after the jury’s

discharge are insufficient to meet the govemntiseburden of proof bgnd a reasonable doubt.
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Appellate courts are limited to the record befibve jury when assessing the sufficiency of the
evidence.Jackson443 U.S. at 318 (the relevanguiry is whether “th@ecord evidence could
reasonably support a finding of guilt beyandeasonable doubt (emphasis adddayis 57

Cal.4th at 360 (“An appellate court cannot takdicial notice of additinal facts the prosecution

failed to prove at trial to affirm a conviction”)The record evidencedlnot support a true finding

on the enhancement allegation. The facts of wthielCalifornia Court oRAppeal took judicial
notice after the verdict was reached cannot suhyel evidence that was missing in this c4se.
Even if this court analyzegktitioner’s claim as a challengethe jury instructions, the
court disagrees with the Californ@ourt of Appeal that the jury structional error that occurred
here was harmless. Had the jury been propestyucted, it may well hae concluded that the
prosecution failed to prove that Ambien was a aal#d substance under Cal. Health and Saf
Code 88 11054, 11055, 11056, 11057, or 11058. This is because if the jurors were asked
decide whether Ambien was a caniied substance, there was no evidence from which they ¢
make such a determination. Without compegtdence of some kind about Ambien’s chemi

structure, there was no rational basis for a jurgoiaclude that Ambienontained a chemical tha

was on the list of controlled substances set fiorthe Health and Safety Code. Of course, the

information of which the Court of Appeal tookdjgial notice, which appeared to provide a lin
between Ambien and a controllsdbstance listed in the HealthdaSafety Code, was not befor
petitioner’s jury. See alsdJnited States v. Gaudi28 F.3d 943, 951-52 (9th Cir. 1994) (en
banc),aff'd, 515 U.S. 506 (June 19, 1995) (thdure to instruct a jurpn an essential element

a crime cannot be harmless error and wasmg@rror requiring neersal).

14" petitioner claims that the CaliforniaAppeal violated the Sixth Amendment, as
interpreted iMpprendi v. New Jerse$30 U.S. 466, 490 (2000), when it took judicial notice ¢
facts in order to supply evidenttesupport the true finding on the sentence enhancement. B
No. 1 at 49. IrApprendj the United States Supreme Court hélat the Due Process Clause of
the Fourteenth Amendment and the Sixth Amendmetice and jury trial guarantees require t
any fact that “increases the penalty foriaerbeyond the prescribed statutory maximum?” be
“submitted to a jury and proved beyond a reasonable doldt.530 U.S. at 490. This court h
concluded that insufficient evidence was presentedegury to enable it to determine an elem
of the sentence enhancement, in violation @tipaer’s right to a jury determination beyond a
reasonable doubt of every fact necessary to ¢atesthe crime with which he is charged. In
effect then, petitioner’s claim und@pprendihas been resolved or subsumed by this court’s
analysis of his claim of insufficient evidence.
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IV. Conclusion

For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s
application for a writ of habea®rpus be granted on petitioneclaim that the evidence is
insufficient to support the july true finding on the enhancemt allegation under Cal. Penal
Code § 12022.75. The petition should be denied iotla¢r respects. Hdopted, subject to the
following exception, proceedings in state cougidi@g to retrial on the enhancement allegatio
shall be commenced within 60 days. Howeveejtlier party appeals the judgment in this cas
no criminal proceedings need be commencédi 6@ days after the issuance of the mandate
following a final appellate decisiaor the denial of a petition favrit of certiorari, whichever
occurs later.

These findings and recommendations are sitdxito the United States District Judge
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatids,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: December 19, 2016. WM
>
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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