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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WILBUR ATCHERLEY, No. 2:13-cv-0576 KIJM AC P
12 Plaintiff,
13 V. ORDER
14 | J. HANNA, et al.,
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisoner incarceratedKatn Valley State Prisominder the authority of
19 | the California Department of Corrections andh&alitation (CDCR). Rlintiff proceeds pro se
20 | and in forma pauperis with this civil rightstan filed pursuant to 42 U.S.C. § 1983. Presently
21 | pending are the following matters: (1) plainsffnotion to strike a pton of defendants’
22 | Answer filed September 4, 2015, see ECF N@, #dd (2) plaintiff's motion to compel
23 | discovery, see ECF No. 96. Foetreasons that follow, the cowalenies plaintiff's motion to
24 | strike, and grants ipart plaintiff's motionto compel discovery.
25 This action proceeds on plaintiff's Third AAmded Complaint (TAC), filed June 25, 2015.
26 | See ECF No. 83 (authorized by order of this court filed August 14, 26@F.CF No. 92). The
27 | TAC presents claims under the Americans vidtkabilities Act (ADA),the Rehabilitation Act
28 | (RA), and the First and Eighth Amendments t® thited States Constitution, against defendants
1
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CDCR, High Desert State Prisand individual defendants Gewich, Hanna, Owens, S. Gardi

G. Garcia, Rivas, Wilson, Payne and Dangler. dafendants with the exception of recently
served defendants Dangler and G. Garcia, filed a comprehensive Answer to the TAC on
September 4, 2015. See ECF No. 97. Defendants &amgll G. Garcia separately answered
complaint on November 3, 2015 and December 8, 2105, respectively. See ECF Nos. 110
The discovery deadline in this action isrAR9, 2016, and the dispdisie motion deadline is
July 29, 2016._See ECF No. 98.

[l. Plaintiff’'s Motion to Strike

Plaintiff moves to strikéhe portion of defendants’ comprehensive Answer to the TAC

filed September 4, 2015, that asserts HDSP is tegjad entity. The challenged denial provide]
ECF No. 97 at 2:13-6:

Under Federal Rule of Civil Bcedure 9(a)(2), Defendant HDSP
specifically denies that [it] is Eegal entity, capable of being sued,
as HDSP is an institution operatieg the California Department of

Corrections and Rehabilitatiom public entity, under California

Penal Code sections 5000, 5003.

This matter has been fully briefed. See B¢ 107 (defendants’ opptisn), and ECF No. 108
(plaintiff’s reply). Plaintiff asserts in pertinentrpghat this court previgsly denied defendants’
request to file an amended answer that waskert HDSP'’s alleged ldgacapacity. Defendant
respond that they are entitled to assert neferde arguments in a new round of pleadings, ar
that HDSP’s lack of capacity defensen insufficient as a matter of law.

Federal Rule of Civil Procedure 12(f) authesz district court, on its own or pursuant
motion, to strike from a pleading “an insufficietgfense.” It is propdpo strike a contested

defense only if the defense is insufficientamatter of law._Chiron Corp. v. Abbott Labs., 15¢

F.R.D. 219, 220 (N.D. Cal. 1994) (citations ondite “Legal insufficiency means that the
affirmative defense lacks merit under any sdtofs the defendant might allege.” Dodson v.

Strategic Restaurants Acquisition Co., 289 F.B%h, 603 (E.D. Cal. 2013) (citation and inter

guotation marks omitted). In general, motiondemRule 12(f) are “generally regarded with

disfavor because of the limited importance @aaling in federal practice, and because they are

often used as a delaying tactic.” Neilsornion Bank of California, 290 F. Supp. 2d 1101,
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1152 (C.D. Cal. 2003).

By order filed April 21, 2015, this court dexi defendants’ motion, under Federal Rulg
Civil Procedure 15, for leave to file an amled answer to the Second Amended Complaint
(SAC), for the sole purpose of asserting HDS#sged legal incapacity. The court denied th
motion because it appeared that defendantshsdagvoid responding to plaintiff's related
discovery requests directed to BP, and therefore because plaintiff would be prejudiced by
proposed amendment at that time. See ECHHlat 3. Although the court discussed the me
of HDSP’s alleged incapacity, itdinot rule on the matter.

Thereatfter, plaintiff filed his TAC. As @iendants now contend, they are entitled, in a
round of pleadings, to assert alltbkir denials and affirmative filnses. The automatic right tc
respond to an amended pleading, as set forth e B is “fundamental to due process, [and]
the echo of the opportunity to respond to ioiad pleadings secured by Rule 12.” Nelson v.
Adams USA, Inc., 529 U.S. 460, 466 (2000). The defense is not insufficient as a matter o

Moreover, the merits of the defense will likely be decided pretrial pursuant to defendants’
intended motion for summary judgment on the mat&ee ECF No. 71 at 3; see also ECF No
107 at 3. For these reasons, plaintiff’'s motio strike is denied without prejudice.

. Discovery Disputes

A. Background

Pertinent to the parties’ discovery disputes are the following factual allegations of t
TAC. On February 14, 2012, plaifit who is mobility impairel, was transferred from Kern
Valley State Prison (KVSP) to Hin Desert State Prison (HDSP) tocourt appearance. Plaintif
was transported to HDSP without incident ispecialized van. However, on February 16, 20
despite having medical ordenscachronos that his disabilisdoe accommodated, plaintiff was
transported to court in a regulaan. Plaintiff alleges, interial, that defendant Gricewich (at
KVSP) failed to notify HDSP prisoafficials that plaintiff's inmate appeal for specialized
transportation had been granted. Plaintiff @beges that defendants Hanna and Owens (at
HDSP) ignored plaintiff's efforts to shotlhem his medical chronos and approved

accommodations. Plaintiff alleges that, obfeary 16, 2012, defendants Hanna and Owens
3
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handcuffed him using a “black box,” denied hamvheelchair, and required plaintiff to use a
walker to walk 100-150 feet to the van anidndd in (about three feet off the ground, without
stairs), resulting, intealia, in injury to plaintiff's knee.

On March 8, 2012, plaintiff was transporfedm HDSP back to K®P on a regular bus.
Plaintiff alleges, among otheritlys, that defendant Danglet dDSP) did not perform his duty
to review plaintiff's specialransportation needs and mak@mpriate arrangements prior to
plaintiff's transfer; that defedants Rivas, Payne and S. Gailgnored plaintiff's medical
chronos and accommodations befagquiring plaintiff to board the bus; and that defendants
Rivas and Payne threatened plaintifth injury if he did not get othe bus. Plaintiff alleges th3
he again injured his knee when he climbed the sbéitise bus, and later when he fell while us
the restroom, causing injury to both his knee and back.

Based on the alleged failure of defendantdmommodate plaintif§ disabilities when

—+

ng

transporting him on February 16, 2012 and Marck08_2, the court has found that plaintiff states

potentially cognizable ADA and RA claims agsi CDCR and HDSP, and potentially cogniza
Eighth Amendment claims against the individdefendants for deliberate indifference to
plaintiff's serious medical needs. See ECF Mb(construing First Amended Complaint (FAGC

see also ECF No. 52 (authorizing service oC34 add defendant Payne); ECF No. 83 (TAC

and ECF No. 92 at 5-6 (authorizing filing of TAC to add newbmitfied Doe defendants). The

court previously found that plaintiff's FAC diibt state a cognizable retaliation claim, see EC
No. 41 at 11, and this matter has not been redisiyethe court in construing the SAC or TAC.
The TAC also asserts péant state law claims.

Presently before the court is plaintiffieotion seeking further responses from defenda
Hanna to plaintiff’'s Requests for AdmissionNdO0, 22, 34, 43 and 49; further responses frol
defendant Owens to plaintiff's Requests Aaimission Nos. 11, 12 and 32; further responses
from defendant Owens to plaintiff's Interrogags Nos. 10, 13 and 17; further responses fron
defendant Gricewich to plaifiits Interrogatories Nos. 19-21, Zt-and further discovery from
CDCR in response to plaintiff’'s Requests foodrction Nos. 16 and 18. The parties have ful

briefed these matters. See ECF No. 96 (pEmtnotion to compel); ECF No. 101(defendants
4

ble

);

—

y




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

amended opposition); ECF No. 106 (plaintiffphg; see also ECF No. 114 (defendants’
amended motion to seal). Thesetteis are addressed ad seriatim.

B. Legal Standards Concerning Relevance

Pertinent to each of the padialiscovery disputes is thelegance standard established

Federal Rule of Civil Procedure 26(b)(13 @mended eff. Dec. 1, 2015), which provides:

Parties may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim or defense and proportional to
the needs of the case, considerihg importance of the issues at
stake in the action, the amount iontroversy, the parties’ relative
access to relevant information, the parties’ resources, the
importance of the discovery in réging the issues, and whether the
burden or expense of the propos#idcovery outweighs its likely
benefit. Information within thisscope of discovery need not be
admissible in evidence to be discoverable.

C. Requests for Admissién

Plaintiff seeks further responses from defendant Hanhe teequests for Admission

Nos. 10, 22, 34, 43 and 49; and further respofiees defendant Owens to his Requests for

! Limitations to discovery arset forth in Federal Rule 6fivil Procedure 26(b)(2)(C) (as
amended eff. Dec. 1, 2015), which provides:

On motion or on its own, the court must limit the frequency or
extent of discovery otherwise aled by these rulesr by local rule
if it determines that:

(i) the discovery sought isinreasonably cumulative or
duplicative, or can be ¢dined from some othesource that is more
convenient, less burdensome, or less expensive;

(i) the party seeking diswery has had ample opportunity
to obtain the information by discovery in the action; or

(i) the proposed discovery is outside the scope permitted
by Rule 26(b)(1).

2 Rule 36, Federal Rules of Civil Procedure, presiéh pertinent part that “[a] party may serv
on any other party a written request to admit plarposes of the pendingten only, the truth of
any matters within the scope of R26(b)(1) relating to: (A) factshe application of law to fact
or opinions about either; and (B)e genuineness of any descdlicuments.” Fed. R. Civ. P.
36(a)(1). If the respoialy party does not admit the matter, his or her answer “must specific
deny it or state in detail why the answering pagnnot truthfully admb or deny it,” and any
“denial must fairly respond to the substancéhef matter.” Fed. R. Civ. P. 36(a)(4). “The
answering party may assert lack of knowledgmfmrmation as a reason for failing to admit or
deny only if the party states that it has messonable inquiry and that the information it kno
or can readily obtain is insufficient to enable iatdmit or deny.”_Id. Any objection to a reque
must state the grounds for objectidfed. R. Civ. P. 36(a)(5).
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Admission Nos. 11, 12 and 32.

1. Requests for Admission @cted to Defendant Hanna

a. Requests for Admission 8ldl0 and 34 to Defendant Hanna

These requests, and Hanna'’s respecesponses, are as follows:

Request For Admission No. 10: Please admit that [on February 16, 2012]
during the unclothe[ed] body searchtbé plaintiff, the plaintiff showed

you a copy of his medical Chronos, accommodation chronos and DPP
[Disability Placement Program] chronos, on 2-16-12.

Hanna's Response: The requestague and ambiguous as to the terms
“copy of his medical Chronos, accommodation chronos and DPP
chronos,” as multiple medical chronos had been issued to Plaintiff.

Request For Admission No. 34: Please admit that on February 16, 2012
during your encounter with plaintiff, that plaintiff showed you his copy of
medical chromos dated 8-16-11 from KVSP and also medical chronos
from HDSP dated 2-14-12 issued by HDSP medical staff member R.
Miranda, Physician’s Assistantéi CDC 7410, 128-C3, CDC 1845 DPP
verification).

Hanna's Response: The respondingtyphas made a reasonable inquiry
but the available information is insudfént to allow him to admit or deny
the request.

Plaintiff contends that dendant Hanna improperly objected to Request No. 10, rathe
than simply admitting or denying that plafhshowed him chronos on February 16, 2012; ang
similarly that Hanna should be requirecatdmit or deny related Request No. 34, because his
answer allegedly reflects no more than amapteto avoid inconsistencies with anticipated
answers provided by defendant Owens.

The court overrules defendant Hanna's obgatto Request No. 10, and finds the answ
to Request No. 34 inadequate. In respontbrigpth requests, defendant Hanna did not
demonstrate any attempt to “fairly respond toghestance of the matter,” and “state in detail
why [he] . .. [could not] truthfully admit or dg” each request. See Fed. R. Civ. P. 36(a)(4)
The court’'s assessment is underscored byndef& Hanna'’s responses to the following
interrogatories, which acknowledge that plaindiffempted to show Hanna papers but Hanna
not examine them. However, the detail provideresponse to the following interrogatories is
sufficiently responsive to the above-contestagliests for admission that the court finds no

prejudice to plaintiff. Platiff's Interrogatory Nos. 18 and 19 to defendant Hanna, and Han
6
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answers thereto, provide:

Interrogatory No. 18: On February 16, 2012 during the unclothe[ed] body
search of plaintiff at his housing unit cell door by you and Owens, did the
plaintiff show you his medical chronos dated 8-16-11 issued by Dr. Dileo
(i.e. CDC 7410 and 128-C3) attached as Exhibit C to the plaintiffs Second
Amended Complaint as supporting documents.

Hanna's Response: The responding party recalls that Plaintiff attempted
to show him papers and/or chronas,which time the responding party
informed Plaintiff that he knew that Plaintiff was a DPM inmate and
would be provided with assistance. The responding party did not actually
inspect the papers and/or chronos, and cannot state with specificity which
chronos were in Plaintiff's possession.

Interrogatory No. 19: On February 16, 2012 during your unclothe[ed]
body search of the plaintiff, did the plaintiff show you a copy of his CDC
HDSP Medical chronos dated 2-14-12 issued by R. Miranda, a copy of
which are attached to plaintifSecond Amended Complaint as Exhibit
“I" as forms CDC 1845 “DPP verificain, 128-C3 medical Classification
chrono, CDC 7410 accommodation chrono.

Hanna's Response: The responding party recalls that Plaintiff attempted
to show him papers and/or chronas,which time the responding party
informed Plaintiff that he knew that Plaintiff was a DPM inmate and
would be provided with assistance. The responding party did not actually
inspect the papers and/or chronos, and cannot state with specificity which
chronos were in Plaintiff's possession.

Because Hanna'’s responses to Interragatims. 18 and 19 adequately provided the
information sought by Requests for AdmissiorsNdO and 34, the motion to compel further
responses to the latter will be denied.

b. Requests for Admission Bld?22 and 49 to Defendant Hanna

The disputed requests, and Hasmasponses, are as follows:

Request For Admission No. 22: Please admit that as a correctional officer
at HDSP in February 2012, that you could have obtained a wheelchair to
move an inmate, including the plaintiff from one location to another at
any time you deemed it necessary, with or without a medical chrono for a
wheelchair.

Hanna's Response: Objection. The request calls for speculation and is not
calculated to lead to the discovery of admissible evidence.

Request For Admission No. 49: Please admit that in 2012 at HDSP, that
as a correctional Officer, you could have obtained a wheelchair, with or
without a chrono, to move the plaintiff from his [] cell to the van, or for
any other reason you deemed appropriate, at any time.

Hanna's Response: Obijection. €Thequest is unduly burdensome and
7
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harassing in that it is virtually identical to Request 22. The request calls
for speculation and is not calculatedead to the discovery of admissible
evidence.

Plaintiff contends that defendant Hanngroperly objected to Request Nos. 22 and 4
by which plaintiff sought to demonstrate tligfendant was “lazy,” id not want to be
bothered,” and was therefore delrhtely indifferent tglaintiff's need for a wheelchair on
February 16, 2012. See ECF No. 106 at 2.nkfaavers that wheelchairs were routinely
available upon request at HDSP, and that asbeable person” in defeant’s position “might
have obtained a wheelchair” fplaintiff. ECF No. 96 at 5.

In opposition to plaintiff’'s motion, defendant Hanna maintains that his objections we
appropriate because the requested time frgtredbruary 2012” and “2012") were overly broac

and, even if limited to February 16, 2012, askedafepeculative respongeould have”).

The court agrees that plaintiff's specifiechéframes are overly broad in this context, but

otherwise overrules defendant Hanna'’s objectidPigintiff clearly seeks an admission that
Hanna had thability to obtain a wheelchair for an inteaf he thought one was needed or
appropriate. So construed, the request doésall for speculation and seeks relevant
information. Defendant Hannah will be required to respond to plaintiff’s Requests for
Admission Nos. 22 and 49, limited to February 16, 2012 and construing “could have” to
mean “had the authority and ability to” obtain a wheelchair.

c¢. Request for Admission No. 43 to Defendant Hanna

The request and response are as follows:

Request For Admission No. 43: Please admit that on February [sic] 16,
2012 when you[] parked the van to go into D8 to get plaintiff, that the van
was parked 100-150 feet from the plaintiffs cell.

Hanna's Response: Objection. The request is vague and ambiguous as to
the terms “100-150 feet from the plaintiff's cell.” Without waiving this
objection, the responding party has made a reasonable inquiry, but the
information available is insufficiertd allow him to admit the request.

Plaintiff contends that dendant Hanna improperly objected to his Request No. 43
because “no inquiry is requiredhd even if it was, defendardudd “measure it.” ECF No. 96 3

5-6. Defendant argues that thguest is vague because it asksd@ange of distances; and tha
8
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“[t]he potential prejudice to Hanna in respondindHis request is clear . . . [because] Atcherly
would seize on this admission”ttal. ECF No. 101 at 5.

Defendant’s concession that this informationelevant indicates #t defendant was less
than forthcoming in his response that, desfateeasonable inquiry,” thavailable information
was “insufficient.” Plaintiff asserts, at a mmum, that defendants “know the plaintiff had to

walk across the dayroom floor, acsdbe rotunda floor just to getitside of the building][.].”

ECF No. 106 at 2. However, even plaintiff conegthat there remain important variables, e.g.,

stating that “it may be true that defendantsirlaand Owens don’t recall where they parked.”
ECF No. 106 at 2. Clearly, the distance thatntiff was required to traverse on February 16,
2012 is highly relevant to the migs of this action. Howevett is equally clear that this
information will have to be established, olledst reasonably estimated, by objective means
independent of this admission request. Theesfdefendant’s objection to this request is
sustained.

2. Requests for Admission Bicted to Defendant Owens

a. Request for Admission No. 11 to Defendant Owens

Plaintiff contends that defidant Owens should be required to admit or deny plaintiff’s
Request for Admission No. 11, which defendassests was properly objected to for reasons
similar to those supporting defendant Hanma&ponse to plaintiff’'s Requests for Admission
Nos. 10 and 34. However, unlike defendant Haitrdges not appear thdefendant Owens wa
served with interrogatoriesgeiring elucidation of his respea to the challenged admission

request. Plaintiff's Request No. 11 to defendamens, and defendantesponse are as follows

Request For Admission No. 11: Please admit that when you went to pick
the plaintiff up at his housing unit facility D8 on February 16, 2012, that
the plaintiff showed you a copy of his medical chronos and restrictions
issued to him by KVSP and HDSP.

Owens’ Response: The requestégue and ambiguous as to the terms
“copy of his medical chronos and restrictions,” as multiple medical
chronos had been issued to Plaintiff.

Defendant’s objection is overruledhe request does nask defendant to distinguish among t

medical chronos issued to plaffy but whether defendant Owenscalls plaintiff showing him a
9
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copy of his medical chronos and restrictioefendant Owens is directed to provide plaintiff
with an amended response to his Request for Admission No. 11.

b. Request for Admission No. 12 to Defendant Owens

Defendant Owens responded as folldaplaintiff's Request No. 12:

Request For Admission No. 12: Pleashnit that the distance from the
plaintiffs cell on February 16, 2012 to the place where you parked the van
on February 16, 2012 when you went to pick the plaintiff up for his court
appearance, was approximately 150 feet in distance.

Owens’ Response: The responding party has made a reasonable inquiry,
but the information available is inigient to allow him to admit the
request.

This request and response are comparable totiifai Request for Admission No. 43 directed
defendant Hanna, and Hanna’'s response theBae.discussion, supra. In addition, in respon
to plaintiff’s Interrogatory No. 10, discussed infra, defendant Owens statede did not recall
where he parked the van on February 16, 2012.tHése reasons, defendaribjection to this
request is sustained.

c. Request for Admission No. 32 to Defendant Owens

Plaintiff's Request No. 32, and defendant Owens’ response are as follows:

Request For Admission No. 32: Please admit that ascending/ descending
stairs of a bus, would be stairs in the path of travel as those terms
generally imply.

Owens’ Response: Objection. Tieguest is vague and ambiguous as to
the terms “as those terms generally imply.” The request further is not
calculated to lead to the discovery of admissible evidence, as this party
did not escort Plaintiff to or from a bus.

Plaintiff concedes that defemtaOwens did not escort him & from a bus but asserts,
too broadly, that Owens’ responsethics request “could lead admissible evidence against otH
defendants.”_See ECF No. 967at Defendant Owens assertgpeopriately, thahis lay opinion
of the term “stairs in the path of travelhich appear in plairffis CDC 1845 Disability
i
i
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Placement Program Verification prepared February 14, 2012, is irrefeWhile the meaning
and significance of the term “stairs in the pathratel” is relevant tglaintiff's claims, the
construction and application of the term areaympropriately made by defendant Owens.
Therefore, Owen’s objection this request is sustained.

D. Interrogatories4

Plaintiff seeks further responses from defendant Owens to his Interrogatory Nos. 1
and 17, and further responses from defendame@ich to his Interrogatory Nos. 19-21, 24-5.

1. Interrogatories Directed to Defendant Owens

a. Interrogatory No. 10 to Defendant Owens

Plaintiff's Interrogatory No. 10 to defenglaOwens, and defendant’s response are as

follows:

Interrogatory No. 10: Please state tlistance from the plaintiff[’]s cell
on February 16, 2012 to the location where you and Hanna parked the

% Defendant Owens explains, ECF No. 101 at 7:

The meaning of the term “stairs the path of travel” is significant

in this case because P.A. Miranda issued a CDC 1845 Disability
Placement Program Verification on February 14, 2012, which
stated that Atcherley had a rpmnent disability impacting
placement as mobility impaired, so that he requires a lower bunk,
no triple bunk, and no stairs in paghtravel. (TAC, ECF No. 83 at
13:1-11, 114.) Although Atcherley does not contend that Hanna
and Owens forced him to climb stairs on February 16, 2012 (TAC,
ECF No. 83 at 15:26-27), Atcherl@jleges that, in connection with
the return trip from HDSP to Kern Valley State Prison (KVSP) [on
March 8, 2012], he was requiréy Defendants Rivas, Payne and
Garcia to climb stairs in order get into a bus. (TAC, ECF No. 83

at 19:4-20:17.) CDCR, which @pared the CDC 1845 Disability
Placement Program Verification form, has explained to Atcherley
that the terms “stairs in the pati travel” refer to a disability
impacting housing placement, add not apply to arrangements for
inmate transportation. (Exhibit Bnswers to Interrogatories, Set 4
at 2:25-26 [CDCR'’s Responseltgerrogatory No. 15].)

* Under the Federal Rules, “a party may easm any other party no more than 25 written
interrogatories, including all disete subparts.” Fed. R. Civ. B3(a)(1). “An interrogatory may
relate to any matter that may be inquired into uitide 26(b).” Fed. R. Civ. P. 33(a)(2). Eac
interrogatory must banswered by the party whom it is directed or, if the party is a
governmental agency, by an officer or agent, each interrogatory, unless objected to, must
answered separately and fully in writing under odthd. R. Civ. P. 33(b)(1), (3). Any objectio
must state the grounds for objection “with gpeity.” Fed. R. Civ. P. 33(b)(4).

11
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transportation van for the trip to the court.

Owens’ Response: The responding party has made a reasonable inquiry
and a diligent search but is unable to respond to the interrogatory, as he
does not require [recall] precisely where the transportation van was
parked on February 16, 2012.

For the reasons set forth in the analysesaifpff’s Interrogatory No. 10 and Request for

Admission No. 12 to Owens, and RequestAdmission No. 43 to Hanna, defendant Owens’
objection to this interrodary is sustained.

b. Interrogatory Nos. 13 and 17 to Defendant Owens

Plaintiff asserts that “for thsame reasons” defendant Owshnsuld be required to answ
Requests for Admission Nos. 11 and 12, he shouledpared to answer Interrogatory Nos. 13

and 17. These interrogatories, and defabh@avens’ responses, are as follows:

Interrogatory No. 13: On Februatg, 2012 when you and Officer Hanna
went to Facility D8 at HDSP to pick up inmate Atcherley for court, did he
show you a copy of his medicathronos and granted (approved)
accommodations.

Owens’ Response: The responding party has made a reasonable inquiry
but the information available to him is insufficient to allow him to
respond.

Interrogatory No. 17: Please state wWisgtor not the plaintiff showed you

a copy of his medical chronos dated®-11 and 2-14-12 on February 16,
2012 when you went to escort him outdourt. A copy (sic) of these
chronos are attached to the plaintiffs second amended complaint as
Exhibits “C” and “I".

Owens’ Response: Objection. The interrogatory is unduly burdensome
and harassing, as it is virtually identical to Interrogatory 13, propounded
previously. Without waiving thisbjection, the responding party has
made a reasonable inquiry but the information available to him is
insufficient to allow him to respond.

Defendant’s objections are overruled. Itelmogatory No. 13, plaintiff asks defendant
Owens whether, on February 16, 2012, plaintitiwed him copies of kimedical chronos and
accommodations, without further specification.spanding to this interrogatory does not requ
“reasonable inquiry,” only redlection. Assuming a positive awer to Interrogatory No. 13,
Interrogatory No. 17 asks defendant Owens toemg\plaintiff's identified medical chronos and

then state whether he recalls plaintiff presenditiger or both of those particular chronos to
12
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defendant on February 16, 2012. A responsetesrogatory No. 1Tequires review of
documents provided by plaintifind defendant’s recollectionot a “reasonable inquiry.”
Defendant’s current explanatitimat he “does not recall reawing any medical chronos or
approved accommodations pertaining to Attdheon February 16, 2012,” ECF No. 101 at 9, i
both untimely asserted and overly broad, asitterrogatories astnly whether plaintiff
“showed” defendant the chronos, not whether defendant reviewed efiendant Owens is
directed to provide plaintiff with amended answers to his Interrogatory Nos. 13 and 17.

2. Interrogatories Directetb Defendant Gricewich

Defendant Gricewich is identified the TAC as a Classification and Parole
Representative at KVSP who alleffefailed to notify HDSP officiad of plaintiff's disabilities
and authorization for speciabtrsportation for purposes of piéiff's February 16, 2012 court
date, and for plaintiff's trasfer from HDSP back to KVSén March 8, 2012. See TAC, 11 25,
129-30. Plaintiff asserts thtkte following interrogatorieare designed to “explore her
[Gricewich’s] bias and if she hagken any action since the filing of this suit to retaliate again
the plaintiff who has still notden transferred [from KVSP] dasgprecommendations for transf
for the past three years[.]” ECF No. 106 at 4lfuninor edits); see ald6CF No. 96 at 7-8.
The contested interrogatoritsl within two categories.

a. InterrogatoryNos.19-21 to Defendant Gricewich:

These interrogatories, and defendantewich’s responses, are as follows:

Interrogatory No. 19: Please state whether or not the plaintiff has been
referred to the CSR [Classification Staff Representative] within the past
two years for transfer out of KVSP.

Gricewich’s Response: Objection. &interrogatory is not calculated to
lead to the discovery of admissible evidence.

Interrogatory No. 20: Please stateatioere plaintiff has been endorsed by
CSR to transfer to in the past tfwo] years, if anywhere and the date.

Gricewich’s Response: Objection. &interrogatory is not calculated to
lead to the discovery of admissible evidence.

Interrogatory No. 21: If plaintiff has been endorsed for transfer out of
KVSP to another prison in the past two years, please state whether or not
in retaliation, you have done anything to prolong plaintiffs stay at KVSP
or to prevent plaintiffs transfer.

13

2]

St




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Gricewich’s Response: Objection. &interrogatory is not calculated to
lead to the discovery of admissible evidence.

Defendant Gricewich’s objections are suiséd. As defendant asserts, these
interrogatories, served May 26, 2015, seek infoionaconcerning plaintiff's transfer status
during the prior two years (beginning Mag, 2013), and therefore for a period commencing
more than a year after the Felmudlarch 2012 events at issuetims case. Interrogatory Nos.
19 and 20 are not limited to Gricewich’s contlacfirst-hand knowledge, and the requested
information is presumably available to plaintiffhis central file. Nor does the TAC challenge
plaintiff's transfer status or athe that plaintiff was @nsidered or approved for a transfer that \
later denied. Additionally, th€AC does not allege that defemi&ricewich engaged in any
conduct that can reasonably be construed as retaliatory; hence Interrogatory No. 21 is als
irrelevant.

b. Interrogatory Nos. 24-5 to Defendant Gricewich:

Plaintiff's interrogatories, and defenddaticewich’s responsesare as follows:

Interrogatory No. 24: Have you ever provided a declaration for an inmate
on any topic [?]

Gricewich’s Response: Objectiohe interrogatory is vague and
overbroad and is not calculated &adl to the discovery of admissible
evidence

Interrogatory No. 25: Have you ever provided a declaration for any
CDCR employee including yourself on any topic and if so, how many
times [?]

Gricewich’s Response: Objectiolhe interrogatory is vague and
overbroad and is not calculated &adl to the discovery of admissible
evidence.

Defendants’ objections are sustained. Pifdiatgues that if defendant is compelled to
answer these interrogatories, ahlder answers indicate that shas provided more declarations
in support of correctional officials than smpport of inmates, then such answers would

demonstrate Gricewich’s bias in favor of corracél officials. See ECF No. 96 at 8; ECF No.

vas

\°£J

106 at 4. However, as defendargexss, these interrogaies are not only overbroad as to subject
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matter and time, and duplicatieé other interrogatories ansned by defendant Gricewictut
have no clear relevance to the matters in this case.

D. Production Requetso CDCR

Plaintiff moves for an order compelling fodr discovery from CDR in response to his
Requests for Production Nos. 16 and 18, which sepies of all reportsral statements of any
defendant and/or witness who svaterviewed pursuant to tievestigation of plaintiff's

pertinent staff complaints, specificalkkppeal Log No. HDSP-C-12-00763 (concerning

plaintiff's allegations againsinter alia, defendants HannacaOwens) and Appeal Log No. TUt

C-12-00009 (concerning plaintiff's allegations against, inter dkéendants Wilson, Rivas, ang
S. Garcia). In response to these requests, CBDReded that it was in possession of relevar

information — specifically, Confidential Supplements prepared puatdo the investigation of

> Defendant Gricewich notes that shspended to following similar interrogatories:

Interrogatory No. 4: Have you ever provided testimony in any court case
directly or by declaration as a CDCR employee on behalf of the CDCR, a
co-worker or the prfisjon to which you were assigned and if so, please
state when and how often.

Gricewich’s Response: Objectiohhe request is overbroad, compound,
and is not calculated to lead to the discovery of admissible evidence.
Without waiving this objection, the responding party states: the
responding party does not recall providing testimony in court or by
declaration as to the grant or dergéh request for special transportation.

Interrogatory No. 5: Have you ever provided testimony in any court case
directly or by declaration as a @R employee on behalf of any inmate
or prisoner.

Gricewich’s Response: Objectiohhe request is overbroad, compound,
and is not calculated to lead to the discovery of admissible evidence.
Without waiving this objection, the responding party states: the
responding party does not recall providing testimony in court or by
declaration as to the grant or denial of a request for special transportation.

® Rule 34 authorizes a party to serve onaiimer party with a request to produce documents,
electronically stored information, other tangible evidence, thatredevant within the definition
set forth in Rule 26(b). SeedkeR. Civ. P. 34(a)(1). “Farach item or category, the response
must either state that inspection and related ideswvill be permitted as requested or state ar
objection to the request, includitige reasons. . . . An objection to part of a request must spe
the part and permit inspection of the regted. R. Civ. P. 34(b)(2)(B), (C).
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each appeal — but objected to discloghmginformation on confidentially grounds.

In response to plaintiff's instant motion¢ompel, CDCR sought and obtained an ordg
authorizing the filing of the Corfential Supplements under seal paurposes of this court’s in
camera review, See ECF Nos. 114, 117-18. CDCR asserts that the Supplements contair
statements from inmate witnessend non-party correctional offisgthe disclosure of which
may risk institutional safety and security, subghe individuals to threat of retaliation, and

discourage future participation the investigative proce§sSee ECF No. 101 at 13; see also

" The disputed requests, amefendant CDCR'’s responses, asefollows (emphasis added):

Request For Production No. 16: Please provide the plaintiff with copies
of all reports and statements maldg any of the defendants and/or
witnesses during the investigation of inmate appeal log # HDSP-C-12-
00763 filed by the plaintiff, other th[a]n the appeal itsel[f].

CDCR’s Response: Objection. The request seeks information that is
deemed confidential under Cal. Cddegs. tit. 15, § 3321, the disclosure

of which could: (1) endanger the safety of other inmates and staff of the
CDCR, or (2) jeopardize the security of the institution. Additionally, the
production of confidential informatiois improper on the grounds that an
inmate shall not have access to infatimn designated confidential. Cal.
Code Regs. tit. 15, § 3370(d)Without waiving these objections, the
responding party is in possession of a Confidential Supplement to
Appeal, Log Number HDSP-C-12-00763, dated April 13, 2012, which

will not be produced.

Request For Production No. 18: Please provide plaintiff with a copy of
any and all reports and statementsdmay defendants and/or witnesses
during the investigation of inmatgppeal log # TU-C-12-00009 filed by
the plaintiff, other th[a]n the appeal itself.

CDCR’s Response: Objection. The request seeks information that is
deemed confidential under Cal. Cddegs. tit. 15, § 3321, the disclosure

of which could: (1) endanger the safety of other inmates and staff of the
CDCR, or (2) jeopardize the security of the institution. Additionally, the
production of confidential informatiois improper on the grounds that an
inmate shall not have access to infatimn designated confidential. Cal.
Code Regs. tit. 15, § 3370(d)he responding party is in possession of
recorded statements provided by CDCR Sgt. D. Wilson, A. Rivas, and

S. Garcia, and a Confidential Supplement to Appeal, Log Number
TU-C-12-00009, dated June 15, 2012, which will not be produced.

8 CDCR regulations provide that an inmate appeatessed as a staff complaint shall be sub
to a confidential appeal inquiry that shall remaindisclosed to the complaining inmate. See
Code Regs. tit. 15, § 3084.5(b)(4)(B); id., 8 30843); see also CDCR Operations Manual,
Section 54100.25.2 (Processing of Staff Complaing®2e also Cal. Code Regs. tit. 15, § 3450
(“No inmate or parolee shall prepare, handlejestroy any portion & departmental record
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ECF No. 101-1 at 33-4, Ex. E (Decl. of Olark, HDSP Appeal€oordinator).
Plaintiff agreed with this court’s in camarview of the Supplements and seeks their
disclosure, either directly to plaintiff orrbugh appointed counsel.e&ECF No. 106 at 4.
The court has now reviewed the sealed @lemitial Supplements and, for the reasons
forth below, finds that their dclosure directly to plaintiff is warranted, subject to limited
redaction.

Rule 26(b), Federal Rules of Civil Proceduegjuires the court to determine whether t

need for disclosure of relevant nonprivileged di@ry outweighs the burden associated with its

disclosure. “When discoverable information mayegiise to institutional safety and security
concerns, courts balance the need for the irdtion and the extent the information compromi
security to determine whether disclosurevegsranted. . . . A conclusory objection based on

institutional security, howeveis insufficient.” _Rogers. Giurbino, 288 F.R.D. 469, 480 (S.D.

Cal. 2012) (internal citations omitted).

In the present case, as CDCR concedes, tpoped discovery is levant to the subject
matter of this action. The Supplements ref@DICR’s investigation into the events challenge
by plaintiff on February 16, 2012 and March 8, 2(dr&] include plaintiff's alleged recollection
of the events and the relatedobections of defendants Hanna, Owens, Wilson, Rivas, S. Gé
and Gricewich. The court finds these statembigisly relevant both tplaintiff's claims and
defendants’ defenses because tleflect the testimony that eachthese parties would likely
provide in declarations @t trial. “[Clonsidering the impontee of the issues at stake in the
action,” and “the importance of the [proposed] digry in resolving thessues,” Fed. R. Civ. P
26(b), as well as “the parties’lative access to relevant infornati[and] the parties’ [respectiv
resources,” id., the court finds that plaihshould be permitted access to the Supplements.

The court has carefully considered CDCR’s argument that disclosure of the Supple

containing confidential information as that term is defined in Sectiof.338., § 3321(a)(1),
(2) (information that wouldreanger the safety of any pens if known to the inmate, or
jeopardize the security of thesiitution, shall be classified asnfidential). This policy is
intended to promote full disclosuby staff and other inmates dogi investigations, and to guar
against risks to individualnal institutional security.
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to plaintiff may jeopardize individual safety and undermine institutional security. However

CDCR has articulated only genkrisks associated with the requested disclosure. CDCR hals not

identified the Supplements in a privilege log, gloua protective order, @sserted an official

information privilege. CDCR’s request for in camera review did not include suggested red

to address CDCR'’s concerns, other than aduag#he nondisclosure of the identity of any
inmate witness or non-party correctal officer (suggestions with weh the court agrees). Thu
framed, CDCR'’s safety and security argumentiatgersuasive. The court’s own review of
documents demonstrates that they contaisigiificant information that could undermine
institutional security, and thahy di minimis concern is tweighed by the relevance of the
proposed discovery.

Accordingly, subject to the following redactions, CDCR will be directed to produce
the subject Confidential Supplements directly to plaintiff. The court has considered and
rejected the option of permittiranly limited disclosure to plaintiff, e.g., as may be arranged
the KVSP Litigation Coordinator, because the Supplets) if redacted as directed herein, will
contain no information that could reasonably p@sisk to institutional safety and security
concerns.

CDCR shall redact from the subject Confidential Supplements the following
information:

e Both Confidential Supplements:

Redact the names, titles and signatures of the correctional officers
designated “Assigned Reviewer” and the names, titles and
signatures of the crectional officials designated “Hiring
Authority.”

e Confidential Supplement to Appeal Log No. HDSP-C-12-00763, dated April 13, 2012:

No further redactions requiteof pages Confidential 001-002.
e Confidential Supplement to Appeal Log No. TU-C-12-00009, dated June 15, 2012:

Redact the names, identifying information, and any information
that may potentially identify, both inmate witnesses, and
redesignate these witnesses “Inmate #1” and “Inmate #2.”

Redact the name (but not the idenfihg information) of the HDSP
Classification and Parole Repretsive at page Confidential 010.
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Thereafter, within 21 days after the filing date of this order, CDCR shall serve
plaintiff with copies of the subject Confidential Supplements, redacted as directed here.
IV. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to strike, EENo. 100, is denied without prejudice.

2. Plaintiff’'s motion to compel further ngsnses to discovery, EQ¥o. 96, is denied in
part and granted in part, as follows:

a. Defendant Hannah shall, within 2lydafter the filing date of this order,
provide plaintiff with an amended response to his Requests for Admission Nos. 22
as limited and construed above.

b. Defendant Owens shall, within 21lydaafter the filing date of this order,
provide plaintiff with amended respongeshis Request for Admission No. 11, and
Interrogatory Nos. 13 and 17.

c. Defendant CDCR shall, within 21 dagfter the filing date of this order,
produce documents responsive to plaintiRsquests for Production Nos. 16 and 18, b
serving plaintiff with copies of the Confideal Supplements referenced herein, redact
pursuant to the directions of the court.

DATED: January 5, 2016 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

19

and 4




