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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MICHAEL MORENDO, et al., No. 2:13-cv-00691-KIM-KJIN
Plaintiffs,
V. ORDER

ROSS ISLAND SAND & GRAVEL CO.,
etal.,

Defendant.

In this matter, currently in trial, dafidant Ross Island Sand & Gravel Co. filed
second motion in limine, which among other thisgeks an order excludj at trial any evidenc
of medical expenses billed to thepitiffs in excess of amounts pai8eeDef.’s Mot. in Limine
No. 2, at 4-5, ECF No. 121. The motion is fully briefeekPIs.” Opp’'n 6, ECF No. 162; Reply
5-7, ECF No. 185, and the court has heard argunteran in-court heamg before the second
day of trial began, the coursised its ruling from the bench, denying the motion. This order
more completely explains the court’s decision.

Federal district courts have originatisdiction over actions in admiralty.

28 U.S.C. § 1333. “With admiralty jurisdiction . comes the application of substantive
admiralty law.” Yamaha Motor Corp., U.S.A. v. Calhe&i6 U.S. 199, 206 (1996) (citation ar

guotation marks omitted). In other words, “h&h jurisdiction is maritime, the claims are
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determined under general principles of maritimegligence rather than common law negligen
Prince v. Thoma225 F. Supp. 2d 1045, 1047 (N.D. Cal. 1997). The Supreme Court has re
to this law as “general maritime law3ee, e.gNorfolk Shipbuilding & Drydock Corp. v. Garti
532 U.S. 811, 814 (2001).

General maritime law provides both the substantive and procedural rules of
decision in admiralty case§eePope and Talbot v. Hawi846 U.S. 406, 409 (1953) (although
the plaintiff was injured within Pennsylvania ‘thordinarily his rights would be determined by
Pennsylvania law,” federal law gawved both the substave and procedural pects of the actio
because the basis of his injury was “a maritinm&to This law is developed by reference to th
decisions of federal courts, congressional enadsnand international conmgons and treaties.
Norfolk, 532 U.S. at 813-20 (looking to the Court'sopdecisions and th&lirection of . . .
federal statute”)Pope & Talbot 346 U.S. at 410 (applying “sulasitial admiralty rights as

defined by controlling acts of Congress bienpretive decisions of this Court.Byince, 25 F.

Supp. 2d at 1047 (“The sources of maritime neglae law are fashioned by the federal courts

by Congressional enactments, and also tgrirational conventns and treaties.”).

“The exercise of admiralty jurisdictip however, does not result in automatic
displacement of state law.Yamaha516 U.S. at 206 (citatiomd quotation marks omitted).
Federal courts may also look to “well establgla@d generally prevailingrinciples of state
law, and may apply these rules as federal 18ee, e.g Gypsum Carrier, Inc. v. Handelsman

307 F.2d 525, 535 (9th Cir. 196Brince, 25 F. Supp. 2d at 1047 (looking to “local custom ar
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practice” and “the general dictates of reasonassand prudent maritime conduct”). That sajid,

“the extent to which state law may be usedetmedy maritime injuries is constrained by a so-

called ‘reversezrie’ doctrine which requires that the subdtae remedies afforded by the State

conform to governing federal maritime standardSffshore Logistics, Inc. v. Tallentird77
U.S. 207, 223 (1986@ccordPope & Talbot 346 U.S. at 410 (“[A] state may not deprive a
person of any substantial admiralty rights . . . .”).

The so-called “collateralosirce doctrine” is one exampdé “well established and

generally prevailing” law that may apply inragtalty and other federal-law environmentee,
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e.g, Gypsum307 F.2d at 53%agklara v. Sprague Energy Corpl19 F. Supp. 2d 163, 168 (D
Me. 2013);United States v. Shipowners & Merchants Tugboat 838 F. Supp. 152, 153 (N.D
Cal. 1952)aff'd, 205 F.2d 352 (9th Cir. 1953). “Under mari@raw . . . , the collateral source
rule generally would apply to bar a tortfeasor from sugggstiat the amount of damages
awarded should be reduced because of payments received from a third pagildra 919 F.
Supp. 2d at 16&ee als@hipowners & Merchantd03 F. Supp. at 153 (“It is a well-settled
principle of law that a torteasor cannot escape the capsences of his wrongdoing merely
because his victim was fortunate enough teiee reparation from a collateral source.”).

Here, Ross Island argues tleud should adopt the rule bfowell v. Hamilton
Meats & Provisions, In¢52 Cal. 4th 541 (2011). Howell, the California Supreme Court helg
that “an injured plaintiff whosenedical expenses are paid through private insurance may re
as economic damages no more than the amountbpaed plaintiff or hisor her insurer for the
medical services received oillsbwing at the time otrial.” 52 Cal. 4th 541, 566 (2011). The
state supreme court found this rdie not “abrogate or modify theollateral source rule” becau
“the discount medical providers offthe insurer . . . is not a bergdrovided to the plaintiff in
compensation for his or her injuries andrégfore does not come within the ruléd. One justice
dissented, arguing the difference between the reasonable value of a person’s care (the ful
billed) and the lesser amount a healthcare prowdeepts in lieu of that reasonable value is &
“payment by others,” the traditionaimbit of the collateral source rul&d. at 345 (Klein, J.,
dissenting).

Another judge serving this co@irecently foundHowell and later decisions of the

California Court of Appeals to be persuasive atitii on the interpretation of Federal Rules of

1 In contrast, when a federal court sitslimersity, state sulmsntive law governs state
claims, and federal procedural lapplies to questions of procedure, including, in most instat

the Federal Rules of Evidenc8ee, e.gFeldman v. Allstate Ins. Cd22 F.3d 660, 666 (9th Cir.

2003). Federal courts disagree whether stateztdlateral source doctrinese substantive or
procedural.See Hill v. Novartis Pharm. Cor®44 F. Supp. 2d 943, 962 (E.D. Cal. 2013)
(collecting cases to illusdte the confusion). That questiomi® an issue heravhere federal law
supplies both the substantive and procedural rules.

2 The Honorable Jed S. Rakoff, Senior Judfjthe United States Birict Court for the
Southern District of New York, was assigned by @hief Judge of this Birict to preside over
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Evidence 401, 402, and 408ilill, 944 F. Supp. 2d at 962—-64 (citidgwell, 52 Cal. 4th 541, an
Corenbaum v. Lampkir215 Cal. App. 4th 1308 (2013)). TH@l court found “evidence of any
amounts billed above the amounts paid are nobn$equence in determining [a] damages cla
under California law.”ld. at 964. Moreover, because that evidence “would be of only mode
probative value for other purposes,” and beedits introduction wuld likely confuse and
mislead the jury into considering collateralypeents,” the court excluded the evidence under
Federal Rule of Evidence 404d.

Then last year, iMcConnell v. Wal-Mart Stores, In¢he District of Nevada
rejected the reasoning Bbwell. 995 F. Supp. 2d 1164, 1170 (D. Nev. 2014). Although the
McConnellcourt interpreted Nevada law, both Nevadad California havedopted a rule againg
referral to collateral sources as a general ma@empare Proctor v. Castellettl12 Nev. 88, 90
(1996) (“We now adopt a per se rule barringddenission of a collateral source of payment fc
an injury into evidence for argurpose.” (emphases added)), &twvell, 52 Cal. 4th at 563—-64
(“[1]f an injured party receives some comgation for his injuries from a source wholly
independent of the tortfeasor, such paymbotukl not be deducted from the damages which
plaintiff would otherwise collect from the tortfeasor.” (citation omitted)).

The McConnellcourt found that evidence amounts billed was admissible
because the difference between the amollleticand the amount paid represented the
forgiveness of a debt, not a pre-negotiated meaningless deduction. 995 F. Supp. 2d at 11
(“[A] creditor’s partial forgiveness of a tortaim’s medical bills via a write-down is properly
considered a third-party ‘payment,’” evidence ofakihs barred by the collateral source rule.”).
1
1
1
1
1

the trial inHill. SeeDesignation & AssignmenHill v. Novartis Pharm. Corp.No. 06-939 (E.D
Cal. filed July 18, 2006), ECF No. 161.
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TheMcConnellcourt criticized théHowell opinion as “schizophrenic’

The Howell case is . .. squarely at odagh the collateral source
rule, which utterly disregards ttenount of money #ort victim is
actually made to pay to remedy hmguries, in favor of awarding
the reasonable cost of ameliorgtithe injuries, notwithstanding
any potential “double recowg’ by the tort victim.. . . Plaintiff may
recover the reasonable value o lieatment, and no more, without
regard to whether the amount hadpaut of his pocket directly in
order to obtain that treatment sveeduced by a third-party payor or
a third-party payee.

Id. at 1170-71. The court noted thissian fact the majority rule.”ld. at 1171 (citingTri-Cnty.
Equip. & Leasing v. Klinke286 P.3d 593, 598—99 nn.1-2 (Nev. 2012) (Gibbons, J., concu
(collecting authorityand disagreeing withlowell)); see alspe.g, Rupp v. Wal-Mart Stores, Inc
No. 11-00052, 2012 WL 1951829, at *3 (D. Alaska M@y 2012) (“[T]he court concludes that
theHowell approach is inconsistent with the Alas&gislature’s collateradource framework.”).

There appears to be no applicable NiGircuit or Supreme Court authority
directly on point; the parties hapeinted to none. As communiedtto the parties at hearing,
this court therefore fiids the discussion iMcConnellto be a persuasiv@escription of the
generally prevailing rule to be distilled fraitme federal common law. Moreover, adopting the
Howell rule would in effect bend federal law totlite California substantive law of remedies, §
result dissonant with the “reverggie” doctrine described by the Sgmne Court in opinions suc
asOffshore Logistics477 U.S. at 223. The court disagreex the jury will likely be confused i
presented with evidence of amounts bill&eeHill, 944 F. Supp. 2d at 964. Courts have
reached the opposite result, including in admiralty caSes, e.g., Falconer v. Penn Mar., Inc
397 F. Supp. 2d 62, 67 (D. Me. 2005). In any event, juries may be trusted to accord evide
proper weight and sort out competing inferencéh the benefit of any necessary instructions
See, e.gUnited States v. Evang28 F.3d 953, 964 (9th Cir. 2013gmmal v. Van de Kamp26
F.2d 918, 920 (9th Cir. 1991).

The motion is DENIED. SO ORDERED.
DATED: October 29, 2015.

TATES DISTRICT JUDGE
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