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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN PAUL JONES MURPHY,
Petitioner,
V.
M. McDONALD, Warden, et al.,

Respondents.

No. 2:13-cv-0710 GEB AC P

ORDER & FINDINGS AND

RECOMMENDATIONS

Petitioner is a California stprisoner proceeding pro w&h a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254 [B&€ 1. Respondent has answered, ECF Na.
and petitioner filed a traverse, ECF No. Zar the reasons which follow, the undersigned

recommends that the petition be denied.

FACTUAL AND PROCEDURAL BACKGROUND

Petitioner was convicted in 2004 of armebbery and carjacking, and sentenced to a
determinate term of fifteen years and eight rhentOn April 5, 2011, ddigh Desert State Prisgn
(“HDSP”), petitioner was placed in administraigsegregation when prison officials identified
him as an affiliate of the Aryan Brotherhoodspn gang. During the ensuing validation proce
as detailed below, petitioner was provided sum@seof three confidential memoranda which

documented the investigation into his alleged gang affiliation. ECF No. 22-1 (Respondent
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Exhibit 1) at 105. Petitioner was not providedetmemoranda themselves.

On April 25, 2011, petitioner was issued th@mnfidential Informatn Disclosure Forms

which summarized the substance of the confidemé&moranda at issue. One disclosure form
reported that a confidential memorandum dated January 26, 2011, had documented the J
19, 2011 interception of two lettesent by petitioner, one of wdh was directed to inmate
Pennucci and identified Aryan &herhood leaders at HDSP, and one of which was directed
inmate Schanrock and detailed a planned Afgeotherhood assault on members of another
group. ECF No. 22-1 at 99. Another disclosiaren reported that a confidential memorandun

dated April 5, 2011, had documented the March 22, Ztigtception of a le#tr sent by petitione

to inmate Schanrock that contained a list ofiates to be assaulted by the Aryan Brotherhood.

ECF No. 22-1 at 101. The third disclosure faeported that a confidential memorandum dat
April 8, 2011, had documented the April 4, 2011 nce¢ption of a lettesent by petitioner to
inmate Harrison that contained both informatiegarding a gang-related assault and informa
about petitioner’s association with a validafegan Brotherhood associate. ECF No. 22-1 at
103. None of the referenced let@vere providedo petitioner.

On June 7, 2011, petitioner was validated aasmociate of the Aryan Brotherhood. EC(
No. 22-1 at 75, 78. As a consequence of vabaafpetitioner received an indefinite SHU term
and was transferred to Pelican Bay State Priswhhés Earliest PossibRelease Date (‘EPRD”

was extended by more than two years.

On March 16, 2012, petitioner filed a petitiom Wit of habeas corpus in Lassen County

Superior Court, claiming that his validation &ldU placement violated his due process right

The superior court ordered the State to file urséal the confidential memorandum dated Aprii

8, 2011. ECF No. 22-2 (Respondent’s Ex. 2). Aféeeiving the sealed exhibit, the court den
the petition on July 12, 2012. ECF No. 22-3 (Resporsiént 3). The court found “that there
ample information contained in said confidentr@@morandum to establish a direct link betwe

petitioner and the Aryan Brothasod prison gang, and [thaf] eequisites of due process,

! Citations to court documents refer to fl@@e numbers assigned by the court’s electronic
docketing system.
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procedural and evidentiary, as to petitioneris@m gang validation have been satisfied.” Id.

On August 13, 2012, petitioner presented tmeesalaims to the California Court of
Appeal. ECF No. 22-6 (Respondent’s Ex. Bhe petition was denied without comment or
citation on September 18, 2012. ECF No. 22-13 (Respondent’s Ex. 10).

On October 22, 2012, petitioner filed his claimshe California Supreme Court. ECF
No. 22-1 (Respondent’s Ex. 1). The petitwas denied without coment or citation on
February 20, 2013. ECF Noal 211 (Petitioner's Ex. AE).

The instant federal habeas petition was submitted promptly thereafter. ECF No. 1.
Respondent moved to dismiss, on grounds that @egitis claims fall outside the scope of feds
habeas jurisdiction. This court granted the motion as to Ground One of the petition, which
alleged that petitioner’s continuing SHU placeténlates his Eighth Amendment rights agai
cruel and unusual punishment, but denied theanas to Grounds Two and Three, which alle
that the gang validation processlated petitioner’s due process rights. ECF No. 19 (Finding
and Recommendations), ECF No. 21 (Orléopting Findings and Recommendatichs).
Respondent filed an answer on February 21, 2@ktitioner’s traverse was filed on March 10
2014.

STANDARNDS GOVERNING HABEAS RELIEF
28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

2 Rather than submitting a copy of the CalifarBupreme Court’s ordeespondent filed a cop

of that court’s docket sheet fpetitioner's habeas matter. ECF No. 22-14 (Respondent’s Ex|

A docket sheet may be competent evidence of theettat an order waddd, but it is not an
order and does not conclusivegtablish the contents oftlorders it references. The
undersigned does not consider a docket sheetdo bepropriate basis for review of a state cc
adjudication under 8§ 2254. In the future, calrisr respondent should provide copies of
California Supreme Court orders, rather tdacket sheets, when submitting the state court
record in habeas cases.

% The court found that the likely duration oftiiener’s custody has le& extended by the gang
validation, bringing the dispute within the scagdédnabeas jurisdictionSee ECF No. 19 at 6.
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(1) resulted in a decision thatas contrary to, or involved

an unreasonable application of, clearly established Federal
law, as determined by thSupreme Court of the United
Statespr

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 781

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-785 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presuwnpiif a merits determination when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcome when thereason to think some other explanation for t

state court's decision is meolikely.” 1d. at 785.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538
U.S. 63, 71-72 (2003). Clearly esiahed federal law also inclusléthe legal principles and
standards flowing from precedent.” Bradleypuncan, 315 F.3d 1091, 1101 (9th Cir. 2002)

(quoting_Taylor v. Withrow, 288 F.3d 846, 852 (6th.002)). Only Supreme Court precede

may constitute “clearly established Federal lavyt circuit law has persuasive value regardin
what law is “clearly established” and what condés “unreasonable application” of that law.

Duchaime v. Ducharme, 200 F.3d 597, 600 ®ith 2000);_Robinson v. Ignacio, 360 F.3d 104

1057 (9th Cir. 2004).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A statewrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour

was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively
4
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unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen
Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

Cir. 2008) (en banc). A different rule appligbere the state courtjeets claims summarily,
without a reasoned opinion. In Rieh supra, the Supreme Cobeld that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject

those arguments or theories to § 2254@tiny. Richter, 131 S. Ct. at 786.

Relief is also available under AEDPA where 8tate court predicatéts adjudication of

a claim on an unreasonable factual determinatMiiler-El v. Dretke, 545 U.S. 231, 240 (20058);

Taylor v. Maddox, 366 F.3d 992, 999-1001 (9th Cgext. denied, 543 U.S. 1038 (2004). The

statute explicitly limits this inquiry to the evidemthat was before the state court. 28 U.S.C.
2254(d)(2).

To prevail in federal habeas proceedings,tdipeer must establish the applicability of
one of the§ 2254(d) exceptions and also must affiomatively establib the constitutional

invalidity of his custody under pre-AEDPA stands. Frantz v. Hazey, 533 F.3d 724. There

no single prescribed order in which these twguines must be conducted. Id. at 736-37. The
AEDPA does not require the federal habeagtcim adopt any one methodology. Lockyer v.
Andrade, 538 U.S. at 71.

PETITIONER’S CLAIMS

Ground Two: Sufficiency of Evidence To Support Validation

A. Petitioner’'s Allegations

Petitioner states his second ground for relidbdews: “Petitioner is entitled to a fair

validation process and active/iize review per respondent’s owegulation and petitioner’s 6t
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and 14th Amendment rights.” ECF No. 1 at 2. Beedhe violation of state regulations does

support federal habeas relief, see Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“federal hak

corpus relief does not lie for errm state law”), the court congis this claim as a due process
challenge to the validation process and will @gsird petitioner’s various allegations regarding
respondent’s compliance witbalifornia regulation$. The following specific allegations
implicate petitioner’s fedal due process rights.

Petitioner alleges that the validation was basetunreliable, vague, untrue evidence.
ECF No. 1 at 53. He claims that the thceefidential memorandaipporting validation are
untrue. _Id. at 55, 56. He specdily contends thdtis authorship of #intercepted letters
referenced in the memoranda was not proven.Hielalleges that thealidation was improperly
based on speculative inferences, and thaethvais no evidence showing he was a “current
active” prison gang associate who had knowirgglgnmitted unlawful acts on behalf of the gar
and threatened institutionsécurity. 1d. at 56-57.

B. The Clearly Established Federal Law

In the context of prison disciplinary proceegts, due process requires only that there |

“some evidence” to support the charge. Superintendent v. Hill, 472 U.S. 445, 456 (1985).

United States Supreme Court has adressed the question whetties standard applies in the
context of prison gang validation omggkement in a security housing unit.

C. The State Court’s Ruling

Because the California Supreme Court dethesiclaim without comment, ECF No. 38-
at 70, this court “looks through” ¢hsilent denial to the lastasoned state court decision. See

Ylist v. Nunnemaker, 501 U.S. 797 (1991). Becdheesuperior court issued the only reasone

decision adjudicating the claim, that is the dexi reviewed for reasobkeness under § 2254(d).

See Bonner v. Carey, 425 F.3d 1145, 1148 n.13 (9th Cir. 2005).

* This court must defer to the judgment of theestourts that the valitian did not violate statel
law. See Oxborrow v. Eikenberry, 877 F.2d 1395, 1399 (9th Cir. 1989).

> Ground Two also includes allegais regarding the deprivation pétitioner’s right to see and
contest the evidence against him. These dilmgmare addressed in relation to Ground Three
which focuses on that issue.
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The superior court ruled pertinent part as follows:

The court has made an camera examination of [the April 8,
2011] confidential memorandum as livas review of petitioner’'s
reply thereto.

The court finds that there is amepinformation contained in said
confidential memorandum to establish a direct link between
petitioner and the Aryan Brotherhopdson gang, and further finds
all requisites of due process, pedcaral and evidentiary, as to
petitioner’s prison gang valitlan have been satisfied.

ECF No. 22-3.

D. Objective Reasonableness

First, because no Supreme Court precedanttals the questions of the quantum and
reliability of evidence required for gang validationSHU placement, the superior court’s rulir
cannot have unreasonably applaearly established federaWawithin the meaning of §

2254(d). _See Wright v. Van Patten, 552 .30, 125-26 (2008) (per curiam) (where no

Supreme Court precedent that cof# a legal issue raised by aleas petitioner in state court,
the state court's decision cannot be conti@rgr an unreasonabdgplication of, clearly
established federal law).

Second, even if Superintendent v. Hill appfiéswas not unreasonably applied by the

superior court. The Ninth Circuit has described the Hill standard as “minimally stringent.”
V. Rushen, 824 F.2d 703, 705 (9th Cir. 1987). Reviewing courts may not “examine the en
record, independently assess w#a credibility, or neeigh the evidence.” Bruce v. Ylst, 351
F.3d 1283, 1287 (9th Cir. 2003). Instead, the coudtrdefer to prison dhorities as long as
“there isany evidence in the record that could pag the conclusion reached” by the hearing

officer. Hill, 472 U.S. at 455-46 (emphasis adl)deThis standard requires deference to

g

Cato

lire

inferences drawn by the hearing officer against the inmate, including those inferences petitioner

here deems “speculativeg’s long as there existgy supporting evidence.

The superior court reviewed the confilehmemorandum dated April 8, 2011, and he

® The Ninth Circuit has held, aitle the habeas context, titaloes. Bruce v. Ylst, 351 F.3d
1283 (9th Cir. 2003); Castro v. Terhune, 712 F.3d 1301 ¢#. 2013). Holdings of the courts
appeals do not constitute “clearly establisfesteral law” for purposes of 8 2254(d) review,
however._Duhaime, 200 F.3d at 600.
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that it contained not merely “some evidencet fample evidence” connecting petitioner to the
Aryan Brotherhood. Petitioner clages the truth, accuracy andabliity of the information in
the confidential memorandum, but such matters map@aoeevaluated on jumal review as long

as the evidence bears “somédicia of reliability” Toussaint v. McCarthy, 926 F.2d 800, 803

(9th Cir. 1990). The only question is whethettsindicia exist, not whether reliability is
established to any standardpwbof. Accordingly, the supem court was correct that the

evidentiary requisites of due process waatsfied. See Castro v. Terhune, 712 F.3d 1304, 1

15 (9th Cir. 2013) (finding, withoueference to § 2254(d) standafdbat inmate’s validation as
gang associate was supported by “some evidence”).

The undersigned has independently reedthe confidential memorandum received
under seal and reviewda camera by the superior court, ECF No. 26 (under seal), and finds
the superior court made no objectively unreasonatdiéng of fact regarding the contents of th
document.

[l. Ground Three: Failure to Disade Confidential Information

A. Petitioner’'s Allegations

Petitioner contends that hilsie process rights were vééd because he was provided

summaries of the confidential information religaon for validation, rathghan the underlying

confidential memoranda of the gaimgestigators. Helkeges that he was denied access to the

letters he was accused of writing, and thatrdstriction was not jusied by confidentiality
concerns because he was allegelé/author of the letters. Peaditer claims that he was thus
denied the opportunity to defe himself. ECF No. 1 at 58-81.

B. The Clearly Established Federal Law

The requirements of due process “flexible and call[] for such procedural protections

the particular situation demands.” MorrisseBrewer, 408 U.S. 471, 481 (1972). In the pris

context, as in general, determination of téguired procedures dapes on a balancing of

’ Castro was a prisoner civil rights case brougider 42 U.S.C. § 1983. The deference owe
this case, pursuant to § 2254(d)even greatehan in_Castro.

8 For the reasons explained previously, thertdisregards petitioner’s allegations of non-
compliance with state regulations.
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interests._Wilkinson v. Austin, 545 U.S. 2094229 (2005) (applying the tbe-factor test of

Mathews v. Eldridge, 424 U.S. 319 (1976), tmate designations for “Supermax” placemént)|

Due process requires that a prisoner facisgigiinary sanctions be provided “advance
written notice of the claimed violation and attan statement of the factfinders as to the

evidence relied upon and the reastor the disciplinary action kan.” Wolff v. McDonnell, 418

U.S. 539, 563 (1974). The inmate must alsaff@ded the opportunitio call witnesses and
present evidence, “when permitting him to doaslb not be unduly hazardous to institutional
safety or correctional goals.'d.lat 566. The inmate’s libertytarest must be balanced agains
institutional and security needfd. Confrontation and cross-exaration are not required. Id.
567-68.

When an inmate faces placement in a “Supernprison, due process requires only no
of the factual basis leading tortsideration for such placement, and an opportunity for rebutt

Wilkinson v. Austin, 545 U.S. at 225-26.

C. The State Court’s Ruling

The superior court denied this claimameasoned decision, which was presumptively

adopted by the California Supreme Court’s “pastl denial.”_See Bonner v. Carey, 425 F.3d

1148 n.13. The superior court ruledp@rtinent part as follows: “Theourt. . . finds all requisite
of due process, procedural and evidentiaryogeetitioner’s prison gang validation have been
satisfied.” ECF No. 22-3.

D. Objective Reasonableness

Although the state court did not specify wpabcedures are required by due process i
the gang validation context, and did not ety authority, its conckion was not objectively

unreasonable. See Early v. Packer, 537 U.S. 3, 8 (2062¢uriam) (state court need not cite

even be aware of governing U.S. Supreme Court precedent for AEDPA deference to apply).

Neither Wolff nor Austin requires that petitiange provided access to confidential investigati

memoranda or the evidence on which prison offigialg. Wolff, assuming that it applies in thi

® The factors are (1) the private interest affected, (2) the riskafeous deprivation and
availability of alternative daguards, and (3) the governmanterest(s) at stake. |d.
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context at alf® requires notice of the clges prior to a disciplinargetermination, and a written
statement of the evidence relied upon when asaetis reached. 418 U.S. at 563-65. It does
require direct access to all the evidence. tilduespproved Supermax placement where inmate
were provided notice of “the fadl basis leading to considematifor [such] placement,” rather
than the evidence establishingtlfactual basis. 545 U.S. at 225-26. Because no United St
Supreme Court case recognizes petitioner’s asserted rigatdmvided the confidential

investigative memoranda or the interceptectisitthe state courtmaot have unreasonably

adjudicated the claim within the meaninggo2254(d)._See Carey v. Musladin, 549 U.S. 70, ]

(2006) (“Given the lack of holdings from this Cour . it cannot be saithat the state court
unreasonably applied clearlytalslished Federal law.”)

Petitioner was provided exactly what Austaguires prior to SHU placement: notice of
the factual basis for the alleggdng association, and an opportundyprovide a rebuttal. ECF
No. 22-1 at 99, 101, 103, 105 (disclosures), 107 (pe#tis written response the disclosures).
Petitioner was also provided what Wolff requipgmr to deprivation ofjood time credits: notice
of the charges (here, noticetbe pending gang validation) at thetset, and a witen statement
of the factual basis for the determination atabeclusion of the process. ECF No. 22-1 at 71
(Administrative Segregation UtrPlacement Notice dated ApBl 2011, informing petitioner tha
the Institutional Gang Investigion Unit was pursuing valitian of his Aryan Brotherhood
association), 78 (General Chrono dated June 7, 2011, documentingimaladal specifying the
confidential memoranda upon which that finding réliede was denied no process guarantee
him by the United States Constitution and recognized by the United States Supreme Cour|

To the extent if any that petitioner assertdations of his confromition rights, these are
trial rights that do not apply in prison discipliggoroceedings or segregation decisions. Wolfi

418 U.S. at 567-68; see also Aus®h45 U.S. at 225 (noting that pisers already held in lawful

confinement are not entitled to the same pdocal protections as those facing the loss of

freedom from all confinement). The Supren®u@ has expressly acknaydged that the threat

19 1n Bruce v. Ylst, 351 F.3d 1283, 1287 (9th Qid03), the Court of Appeals held that Wolff
does not apply in the gang validation context.
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to institutional security posdal prison gangs justifies proaiags which lack many of the

attributes of an adversary hearing. Austin, 545 at 228.

Because the superior court did not unreasoratyy clearly established federal law, th
court may not disturb its adlication of the claim.

PETITIONER'S VARIOUS MOTIONS

Included within the body of the petition, bupseately captioned as if intended as discfete

motions, are the following requests: (1) reqdesinspection and production of documents to
respondent$! (2) request for discovery, proteaiwrder and hearing re: alleged gang
validation? (3) request for leave to proceed in forma paugd@s,request for appointment of
counsel* and (5) request for evidentiary hearfigThe request for leave to proceed in forma
pauperis is duplicative of petither’'s separate motion to proceed in forma pauperis, ECF No|.
which was granted, ECF No. 6. Because the petitiust be denied for the reasons explained
above, the remaining requests are moot.
Neither discovery nor an evidentiary hegris available in federal court where the 8

2254(d) standard is not satisfiad a preliminary matter, becauseiew under that statute must

be based exclusively on the record that wasrbkdfte state court. See Cullen v. Pinholster, 181

S. Ct. at 1398. Appointment of counsel in fedleourt is within the court’s discretion, and

authorized where “the interesifjustice so require.” 18 U.S.C. 8 3006A. Because petitioner
claims are subject to dismissmder § 2254(d), and no further development of the record is
permissible, that standard is not met.
CONCLUSION
Accordingly, for the reasons explaindabae, it is hereby ORDEREthat petitioner’s

motions for discovery, evidentiary heariagd appointment of counsel are DENIED.

1 ECF No. 1 at 25-28. This appears to be aodisty request directed tespondent, rather thahn

a motion to compel discovery. To the extent it is intended as a motion to compel, it is den|ed for

the reasons explained above.
12 ECF No. 1 at 29-37.

13 ECF No. 1 at 42.

14 ECF No. 1 at 43.

15 ECF No. 1 at 44.
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It is hereby RECOMMENDED that the pediti for writ of habeas corpus be denied.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 636(). Within twenty-eight
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitionerfiles objections
he shall also address whether ditieate of appealability should issue and, if so, why and as
which issues. A certificate of appealability may issue under 28 U.S.C. § 2253 “only if the
applicant has made a substantial showing ofldreal of a constitutional right.” 28 U.S.C. §
2253(c)(3). Any response to thej@ttions shall be file and served within fourteen days after
service of the objections. The parties are advikat failure to file objections within the

specified time may waive the right to appea& District Court’s orderMartinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: April 27, 2015 . -
77 D &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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