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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ROBERT BENYAMINI, No. 2:13-cv-0735-KIM-EFB P
Plaintiff,
V. ORDER

M. SWETT, et al.,

Defendants.

Plaintiff is a former state prisoner procaggliwithout counsel in an action brought undg
42 U.S.C. § 1983. The matter was referred to a Oi8tates Magistrate Judge as provided by
U.S.C. 8§ 636(b)(1)(B) and Local Rule 302.

On January 17, 2017, the magistrate julilgd findings and recommendations, which
were served on all parties andialhcontained notice to all pas that any objections to the
findings and recommendations were to be filethin fourteen days. Plaintiff has filed
objections to the findings and recommendatiaons defendants have filed a response thereto.

In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
court has conductedd® novo review of this case. Having rewed the file, the court adopts th
magistrate judge’s findings but declines to adaphis time the recommendation that the actic
be dismissed.
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This action is proceeding on Eighth Amendingaims raised in plaintiff's original
complaint, filed April 15, 2013. ECF No. 1. @lallegations supporting the claims have been

described by the magistrate judge as follows:

[Plaintiff] alleges that, on May 6, 2009, defendant correctional
officers subjected him to excessive force in violation of the
Constitution when they forcefully removed him from his cell,
restrained his hands and feet, angcted him with a psychiatric
medication that had been ordérdut to which plaintiff was
allergic. [ECF No. 1] at 11-12.Plaintiff alleges that defendant
Roth orchestrated the cell extractiond. at 12. Some of the
defendants slammed plaintiff down and banged his cranium against
the concrete floorld. Defendant Swett stomped hard on plaintiff's
bare feet with his boot. Id. Defendant Miranda stepped on
plaintiff's neck. Id. Defendant Carpenter hged plaintiff's head.

Id. Defendant Perry observed, but did nothindgy.

ECF No. 28 at 1-2.

On October 30, 2015, defendants filed a motion to compel responses to discovery i
modify the scheduling order. ECF No. 69. @yer filed May 18, 2016, the magistrate judge
granted the motion and ordered ptéf to serve responses tovegal discovery requests. ECF

No. 80 at 5= On June 30, 2016, defendants filed the motion to compel and request for

and to

terminating sanctions, ECF No. 82, that resuilteithe findings and recommendations now before

the court. Relying on seven categories of infation they seek, defendarntontend plaintiff hag
failed to respond adequately, sometimedlaaa required by the May 18, 2016 ord&ee ECF
No. 82-1 at 3-9. The informatn includes: (1) statement®fn plaintiff's withesses; (2)

plaintiff’'s personal diary entries about the May2609 incident; (3) petition®r writ of habeas

! The magistrate judge deemtdé motion unopposed. ECF No. 80 at 1. The record shows

on December 4, 2015, the magistrate judge orderediffl&nfile, within twenty-one days, eithe
an opposition to defendants’ motion to compel or a statement of non-opposition. ECF No|

Plaintiff filed a document styled as objectidnghat order, ECF No. 71, and a document stylg
as a motion to amend the latter documentF BIO. 73. The magistrajadge considered these
two documents, characterizing them as objectionand a request for reconsideration of, the
December 4, 2015 order. The substance of thendewts suggests to thiswrt that plaintiff was
attempting to oppose at least some of the aegusraised in the motion to compel; his
contentions concerning unsucces#fibrts to obtain his medicatcords from California State
Prison-Sacramento were raised in those docunagwtsre raised again haintiff's objections to
the findings and recommendationsreumtly before the courtSee ECF No. 80 at 2; ECF No. 89
at 10.
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ef:

corpus regarding the cell extraction or a cleaestent that he did not seek habeas corpus re
(4) plaintiff's failure to make aeasonable inquiry to determinetlifere are documents other than
the video of the incident whicliould show racial motivation; (5) documents regarding past and
future pain and suffering; (6) documents cerming future and prest expenses; and (7)
documents related to injuries sustained as dtrekeach defendant’s action and documents that
support plaintiff's claim that each individuaéfendant’s conduct was racially motivated.

The magistrate judge recommends defendantgion be granted and recommends that
this action be dismissed as a sanction for pféimfailure to comply with May 18, 2016 order gr
to “meaningfully fulfill his disovery obligations.” ECF No. 88 at 4. The magistrate judge
addresses plaintiff’s failure to respond to the e=fjdior (1) statements from plaintiff's witnesses;
(2) plaintiff's personal diary entries about tday 6, 2009 incident; (3) documents regarding past
and future pain and suffering; and (4) documentded to injuries sustained as a result of eagh
defendant’s actionld. at 3-4. The findings and recomnaiations do not address the remaining
three categories described aboWte recommending dismissal asanction, the magistrate judde
finds unavailable less drastic sanctions an@airticular, that “evidetiary sanctions against
plaintiff in this instance is tantamount to dismissdld! at 5.

Plaintiff interposes several specifibjections to the findings and recommendations

After review of the record, theourt agrees with the magistraibelge’s findings concerning the
inadequacy of plaintiff's discove responses. The court comdés, however, that evidentiary
sanctions with respect to the four categoriesusised by the magistratedge are an appropriate
and available alternative sanction that musnig@sed instead of dismissal at this time.

The record shows that defendants hghantiff's prison medical recordsee ECF No. 82-
1 at 6, and therefore have information about theraaifiany alleged injueis identified by prisor
medical staff at the time of the alleged inciland any sequelae toose injuries of which
plaintiff complained, or for which he was tredtevhile he was incarcerated. Plaintiff can, anc
will, be subject to an order precluding hiram offering any evidence of post-incarceration

medical treatment for his alleged injuries. Simyladlaintiff can, and willpe subject to an orde

-

precluding him from offering evidena# “past or future expensesdsulting from the incident, if
3
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any. Additionally, sanctions will be imposed foailtiff's failure to make a reasonable inquiry
to determine whether there iset evidence that would support blaim of racial motivation in
the form of an order precluding plaintiff fromfefing any evidence thateracts or omissions of
any defendant was racially motivated, other ttienvideo already providedFinally, plaintiff
can, and will, be precluded from offering wissestatements, other thlis own, or calling
witnesses at trial, and fromfefing any diary entries mademcerning the May 6, 2009 inciden
This preclusion order does not require dismis$alaintiff's claims, because plaintiff’'s own
testimony would still be available for his casechief if the case proceeds further.

Finally, the court also concludes that ptdf’s response to defendants’ request for
production of any petitions for writ of habeasmas plaintiff may have filed concerning the Mg
6, 2009 incident is sufficient. Plaintiff objecttathe request as irrelevant, but also responde
that he “could not file any Habeas Corpus is][as he was denied his constitutional right and
wishes to access the library and ttourts.” ECF No. 82-2 at ‘Although the rest of plaintiff's
response to this request is lessuged, the court finds plaintiff kaadequately responded that h
did not file any petition for writ of Haeas corpus concerning this incident.

This court ““abuses its disetion if it imposes a sanot of dismissal without first
considering the impact of the sanction #imeladequacy of less drastic sanction.tire
Phenylpropanolamine (PPA) Products Liability Litigation, 460 F.3d 1217, 1228 (9th Cir. 2006
(quotingMalonev. U.S. Postal Service, 833 F.3d 128, 132-33 (9th Cir. 1987) (internal citation
omitted)). The court agrees witie magistrate judge’s finding thalaintiff failed to comply in
large part with the May 18, 2016 order, and thétifea to comply with court orders can warran
the sanction of dismissal. Givéhat evidence preclusion is amailable sanction that would no
equate with dismissal of the action, the coultnot dismiss this action at this time.

In their motion, defendants request additldimae to depose plaintiff before filing a
dispositive motion. Good cause appearing, thguest will be granted and defendants will be
granted thirty days from the date of this ordewirich to notice plaintiffs deposition. Plaintiff

shall appear at, and cooperate fullya deposition noticed as autlzed by this order. Plaintiff

is further informed that his failure to appearaatio cooperate fully in, his deposition will resulg
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in the dismissal of this action. Because taart is issuing this order, any motion based on
plaintiff's alleged failure to cooperate in hispdsition should be made to this court, which wil
retain jurisdiction over this matter until afteapitiff's deposition is completed or any motion
based on plaintiff's allegef@ilure to cooperate in sideposition is resolved.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings filed January 17, 2017, are aedpo the extentansistent with this
order,

2. Defendants’ motion to compel and reqdesterminating sanctions (ECF No. 82) is
denied without prejudice;

3. Defendants are granted thirty days fittva date of this order in which to notice
plaintiff's deposition;

4. Plaintiff shall appear and cooperate fully in, a deptisn noticed as authorized by
this order;

5. Plaintiff is informed that his failure tgpear at, or to coopegatully in, his deposition
will result in the dismissal of this action;

6. Plaintiff is precluded &m offering the following in annection with any motion for
summary judgment or opposition to a defense emdiior summary judgment, or at any trial of
this action:

a. Any evidence of post-incarcerationdioal treatment for his alleged injuries;
b. Any evidence of “past or future expensresulting from the incident, if any;
c. Any evidence that the acts or omissions of any defendant was racially
motivated, other than the video already provided;
d. Any witness statements, other than plaintiff's own statement, or witnesse
trial, other than plaintiff; and
e. Any personal diary entries mactncerning the May 6, 2009 incident; and
1
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7. This court retains jurisdiction oveighmatter until after plaintiff's deposition is
completed or any motion based on plaintiff's géid failure to cooperate in his deposition is
resolved.

DATED: March 30, 2017.

UNIT TATES DISTRICT JUDGE




